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DECISIONS 


OF 


THE  SUPREME  COURT 


OF  THE 


STATE  OF  ILLINOIS, 

NOVEMBEE    TEEM,  1852,  AT    MOUNT    VEENON 


Stephen  E.  Eowan,  Plaintiff  in  Error,  v.  Alexander 
EaRKPATRicK  et  al.,  Defendants  in  Error. 

EKKOE  TO   GALLATIN. 

.  Practice — Error. — It  is  erroneous  to  strike  a  demurrer  to  an  amended  bill 
from  the  files,  but  where  the  litigation  has  been  protracted  and  the  Supreme 
Court  is  advised  that  the  demun-er  would  have  been  unavailing,  a  cause  will  not 
be  rwnanded  for  such  error. 

Same — Discretion. — The  withdrawal  of  answers,  or  the  filing  of  others,  is  a 
matter  left  to  the  discretion  of  the  chancellor,  and  unless  he  has  abused  his  dis- 
cretion this  court  will  not  interfere. 

Administration — Authority  op  administrator  de  bonis  non.— An  ad- 
ministiutor  de  bonis  non  has  no  authority  to  call  on  the  first  administrator,  or  in 
case  of  his  decease,  on  his  personal  representative,  for  an  account  of  assets 
already  administered  upon.  He  can  only  administer  upon  so  much  of  the  estate 
as  remained  unadministered  upon. 

Same — Parties. — The  distributee  or  creditor  of  the  first  intestate  should 
prosecute  the  representatives  of  the  first  administrator,  for  any  waste  or  misap- 
plication of  assets. 

Cited:  Who  may  call  administrator  to  account:  25  111.  601  [493];  48  HI.  19; 
14  111.  340.  Guardian  chai-ged  with  interest:  33  111.  223;  fi3  111.  253;  99  111.  518; 
7  Bradw.  384.  Authority  of  administrator  de  bonis  non:  15  111.  285;  108  111.  407. 
Waiver  of  demurrer:  100  111.  50. 

YOL.  14-1  1 


MOUNT  VERNON. 


Rowan  v.  Kirkpatrick  et  al. 


Same — Limitation. — Claims  against  the  estate  of  a  decedent  (unless  tlie 
claimants  come  within  some  saving  clause  of  the  statute),  should  be  presented 
within  two  years  from  the  granting  of  administi-ation,  or  they  will  be  bari'ed  from 
receiving  any  share  of  the  estate  previously  inventorie  i  or  accounted  for. 

Same — Interest. — An  administrator  is  chargeable  with  interest,  whenever  he 
receives  it,  uses  the  money,  or  unreasonably  retains  it. 
[*2]         *A  guardian,  who  converts  money  of  his  ward  to  his  own  use,  is  charge- 
able with  compound  interest. 

Same  —  Liability  of  administrator.  —  Administrators  who  have  acted 
in  good  faith  in  the  collection  of  debts  due  their  intestates,  exercising  proper 
vigilance,  directed  by  a  reasonable  judgment,  ought  not  to  be  charged  with  debts 
they  may  have  failed  to  collect. 

This  cause  was  decided  at  February  term,  1852,  of  the  Cir- 
cuit Court  of  Gallatin  County.  S.  S.  Marshall,  Judge.  The 
facts  of  the  case  will  be  found  in  the  opinion.  • 

W.  B.  ScATES,  R.  F.  WiNGATE,  N.  L.  Freeman,  and  J.  Olney, 
for  plaintiff  in  error. 

S.  D.  Marshall.  H.  B.  Montgomery,  and  D.  Baugh,  for  de- 
fendants in  error. 

Trumbull,  J.  This  was  a  bill  for  an  account,  filed  by  the 
legal  representatives  of  James  Eeid,  deceased,  against  Rowan, 
administrator  of  Alexander  Reid,  and  administrator  de  bonis  non 
of  said  James. 

The  bill  charges  in  substance,  that  James  Eeid,  in  1831, 
departed  this  life  intestate,  leaving  Eliza  Jane,  his  widow,  since 
intermarried  with  Alexander  Kirkpatrick,  and  Rebecca  Reid, 
who  was  at  the  time  of  filing  the  bill  a  minor,  and  sued  by  her 
guardian,  but  who,  as  appears  from  a  suggestion  of  record,  has 
since  intermarried  with  Joseph  Bowles,  his  only  heir  at  law ; 
that  the  said  James,  at  the  time  of  his  death,  was  possessed  of 
personal  estate  amounting  to  about  seven  thousand  dollars ; 
that  Alexander  Reid  took  out  letters  of  administration  on  the 
estate  of  James  and  was  also  appointed  guardian  of  the  said 
Rebecca,  and  by  virtue  of  these  letters  possessed  himself  of  the 
whole  estate  of  the  intestate ;  that  in  the  course  of  his  admin- 
istration he  converted  large  amounts  of  goods  and  chattels  into 
money,  and  collected  large  amounts  of  money  due  the  estate, 
much  more  than  was  necessary  to  pay  the  debts  of  the  intestate, 
as  well  as  rents  and  profits  of  the  real  estate ;  that  the  com- 
plainants frequently  applied  to  the  said  Alexander  to  make  a 
settlement  of  said  estate  and  pay  them  their  respective  shares 
of  the  same,  but  that  he  departed  this  life  on  the  day  of 
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1841,  without  having  made  a  final  settlement  or  paid  the  com- 
plainants their  respective  shares ;  that  Eowan  obtained  letters 
of  administration  on  the  estate  of  said  Alexander  Eeid,  de- 
ceased, and  by  virtue  thereof  became  administrator  de  bonis 
noil  af  the  said  James  Eeid,  deceased,  and  possessed  of  the 
effects  which  were  of  James  Eeid  in  the  hands  of  said 
Alexander;  that  they  had  *applied  to  the  said  Eowan  [*3] 
to  make  a  settlement  and  distribution  of  the  estate  of 
the  said  James,  which  he  had  refused  to  do ; — chargep  that  the 
said  Alexander  in  his  lifetime  used  for  his  own  purposes  large 
sums  of  money  belonging  to  the  estate  of  the  said  James ;  that 
at  the  time  of  the  death  of  the  said  Alexander  there  was  a  large 
balance  in  money  remaining  chargeable  to  him  as  such  admin- 
istrator, and  distributable  to  complainants ;  that  by  the  care- 
lessness and  neglect  of  the  said  Alexander  in  his  lifetime,  and 
of  the  said  Eowan  since  his  decease,  a  large  number  of  debts 
due  the  estate  of  the  said  James  had  been  lost ;  that  Eowan, 
before  he  became  administrator  de  bonis  non,  came  into  posses- 
sion of  money  and  effects  of  James  Eeid,  and  has  never  ac- 
counted for  the  same ;  that  by  his  refusal  to  account  the  said 
Eowan  has  imposed  a  grievous  hardship  on  complainants,  and 
should  pay  interest ;  and  prays  that  he  may  answer  and  set 
forth  particularly  a  full,  true,  and  just  account  of  all  and  sin- 
gular the  goods  and  chattels,  rights,  credits,  and  effects  of  which 
the  said  James  was  possessed  at  the  time  of  his  death,  and 
which  came  to  the  hands  of  the  said  Alexander  or  of  the  said 
Eowan,  and  how  the  same  had  been  disposed  of ;  also  of  the 
moneys  received  and  paid  out,  and  of  the  rents  and  profits  of 
the  real  estate  of  the  said  James,  deceased,  and  of  the  admin- 
istration by  said  Alexander  and  said  Eowan ;  that  an  account 
be  taken  and  a  distribution  made  to  the  complainants  of  their 
respective  shares  to  be  paid  out  of  the  estate  of  the  said  Alex- 
ander and  the  said  Eowan,  as  they  are  respectively  chargeable, 
and  for  general  relief. 

At  the  June  term,  1844,  a  demurrer  to  the  bill  was  filed, 
which  the  court  overruled.  In  November  following,  the  defend- 
ant Eowan  filed  his  first  answer.  The  case  was  continued  from 
1844,  without  any  steps  being  taken  material  now  to  be  noticed, 
till  the  summer  of  1850,  when  Eowan  filed  a  second  answer. 
At  the  November  term  following,  the  complainants  asked  and 
obtained  leave  to  amend  their  bill,  which  was  done,  by  striking 
out  all  those  parts  of  the  original  bill  making  the  heirs  .of  Alex- 
ander Eeid  parties,  and  praying  to  subject  the  lands  of  which 
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he  died  seized  to  the  payment  of  the  decree  sought  to  be  ob- 
tained ;  and  a  rule  was  entered  against  the  defendant,  Rowan, 
to  answer  in  twenty  days.  Rowan  then  filed  a  demurrer  to  the 
amended  bill,  and  at  the  September  term,  1851,  asked  leave  to 
withdraw  his  previous  answers.  The  court  refused  the  leave, 
and,  on  motion  of  the  complainants,  struck  the  demurrer  from 

the  files,  and  again  ruled  the  defendant  to  answer  the 
[*4]      amended  bill  by  the  Monday  *morning  following.     Rowan 

thereupon  filed  his  third  answer,  which  is  the  only  one 
it  is  important  to  notice.  In  this  answer  Rowan  admits  that  he 
is  administrator  of  Alexander  Reid,  deceased,  who  was  adminis- 
trator of  the  said  James,  and  guardian  of  the  said  Rebecca,  his 
heir  at  law,  and  that  he  is  administrator  de  bonis  non  of  the  said 
James,  by  reason  of  administering  on  the  estate  of  Alexander ; 
that  he  knows  nothing  of  the  condition  of  James's  estate,  further 
than  appears  from  the  books  of  the  probate  office  of  Gallatin 
county,  and  the  books  and  papers  of  the  said  James  and  Alex- 
ander, which  have  come  to  his  hands  as  administrator;  that 
said  Alexander  returned  to  the  probate  office,  an  inventory  of 
notes  and  accounts  due  said  James,  amounting  to  $5,163.22, 
also  inventory  of  goods  and  chattels,  $882.73,  to  which  add 
$34.97,  excess  of  sale  bill  over  appraisement  bill,  making  a 
total,  as  shown  by  the  files  of  the  probate  office  chargeable  to 
the  said  Alexander,  as  administrator  of  James,  of  $6,080.92  ; 
that  there  are  also  among  the  papers  of  the  said  Alexander 
notes  made  payable  to  one  John  Reid  and  the  said  James,  which 
were  listed  in  a  small  book  by  the  said  Alexander,  but  not  inven- 
toried ;  that  he  also  finds  among  the  papers  of  the  said  Alexan- 
der, deceased,  notes  and  accounts,  due  said  James's  estate, 
uncollected  to  the  amount  of  $2,766.36,  and  vouchers  filed  and 
allowed  in  the  probate  office  to  the  amount  of  $1,845.28,  which 
two  last  sums,  with  $87.71,  to  which  the  said  Alexander  appears 
by  the  books  to  be  entitled  to  a  credit,  and  the  further  sum  of 
$12.35  for  commissioners,  never  allowed,  make  the  sum  of 
$4,711.70,  as  credits  to  be  taken  from  the  said  sum  of  $6,080.92, 
leaving  a  balance  against  the  estate  of  the  said  Alexander  of 
$1,369.22,  (erroneously  stated  in  the  answer  as  $1,269.22  by  an 
error  in  computation,)  to  which  should  be  added  $205.93,  ad- 
mitted to  have  been  collected,  but  not  reported,  thus  making  a 
total  balance  against  the  estate  of  the  said  Alexander,  deceased, 
of  $1,574.15;  admits  that  said  Alexander,  as  guardian  of  said 
Rebecca,  received  $383.62,  and  paid  over  thereof  $32.70,  thus 
leaving  Alexander's  estate,  at  the  time  of  his  death,  indebted  to 
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said  Rebecca  $350.92,  as  guardian,  exclusive  of  interest,  should 
interest  be  allowed  ;  alleges  that  $156.75,  one  third  of  the  whole 
amount  of  rent  collected  by  defendant's  intestate,  was  paid  over 
to  Eliza  Jane  Kirkpatrick,  the  widow  of  said  James,  deceased ; 
that  the  defendant,  as  administrator  of  the  estate  of  the  said 
Alexander,  has  paid  to  the  said  Eliza  Jane  $18.75,  also  to  her, 
as  natural  guardian  of  the  said  Rebecca,  $24.00,  and  to  said 
Alexander  Kirkpatrick,  as  guardian  of  Rebecca,  $171.57, 
and  to  Rebecca  herself  $50,  thus  making  $274.32  *paid  [*5] 
by  the  defendant,  on  account  of  the  amount  stated  to 
be  due  the  estate  of  said  James  from  the  estate  of  said  Alexan- 
der, deceased,  and  has  also  paid  the  further  sum  of  $22,  for 
repairing  house ;  denies  that  any  money  or  property  ever  came 
to  his,  defendant's,  hands,  belonging  to  the  estate  of  the  said 
James,  deceased,  either  before  or  since  he  became  administrator 
de  bonis  non  thereof,  not  included  in  the  sums  before  charged 
against  the  estate  of  said  Alexander ;  alleges  that  he  has  been 
informed  and  believes  that  large  sums  of  money  were  collected 
by  the  said  James,  shortly  before  his  decease,  which  never  came 
to  the  hands  of  his  administrator,  the  said  Alexander,  but  were 
used  by  the  said  Eliza  Jane,  and  that  the  said  James,  shortly 
before  his  decease,  also  collected  some  of  the  accounts  which  were 
subsequently  returned  by  the  said  Alexander  as  due  and  uncol- 
lected, and  that  it  is  possible  that  some  of  the  money  reported 
as  collected  and  charged  to  the  said  Alexander  may  be  found  to 
be  a  part  of  the  sale  bill,  and  if  so,  that  the  same  is  twice 
charged ;  alleges  that  the  said  Alexander  departed  this  life  in 
October,  1841 ;  that  administration  was  granted  to  the  defend- 
ant on  his  estate  the  same  year ;  that  the  bill  of  complainants 
was  not  filed  till  January,  1844,  being  more  than  two  years  after 
the  granting  of  letters  as  aforesaid,  and  submits  whether  the 
supposed  claims  of  the  complainants  are  not  forever  barred,  not 
having  been  exhibited  within  the  time  required  by  law ;  and 
denies  all  manner  of  unlawful  actings  and  doings  in  said  com- 
plainant's bill  charged  against  him  or  his  said  intestate,  Alex- 
ander Reid,  deceased. 

To  this  answer  the  complainants,  at  the  same  term,  filed  a 
replication,  and  the  cause  was  set  for  hearing  at  the  next  term, 
with  leave  in  the  mean  time  to  take  depositions. 

At  the  February  term,  1852,  the  defendant  applied  for  leave 
to  file  an  amended  answer,  which  was  denied,  and  the  cause 
heard  on  bill,  answers,  replication,  and  proofs,  and  the  case 
taken  under  advisement. 
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Before  proceeding  further  with  the  statement  of  the  case,  it 
may  be  well  to  dispose  of  some  objections  taken  to  the  proceed- 
ings previous  to  the  entry  of  the  final  decree.  The  striking  of 
tlie  defendant's  demurrer  from  the  files  was  clearly  improper. 
After  the  amendment  of  the  bill  by  striking  out  parties  and  a 
subject-matter  which,  when  in,  the  court  had  previously  decided 
were  not  grounds  of  demurrer,  it  was  the  party's  right  to  have 
the  sufficiency  of  the  bill  passed  upon  when  they  were  subse- 
quently stricken  out,  and  the  complainants  had  taken  a  new  rule 
upon  him  to  answer.  But  this  error  of  the  court  cannot 
[*6]  have  injured  the  defendant,  as  we  are  *clearly  satisfied 
that  the  bill  as  amended  was  not  obnoxious  to  a  de- 
murrer, and  the  striking  of  the  demurrer  from  the  files,  although 
an  improper  practice,  amounted  to  the  same  thing  as  would  an 
order  overruling  it.  After  this  long  protracted  litigation,  and 
after  the  parties  have  had  a  full  hearing  upon  the  merits,  it 
would  be  trifling  with  their  rights  to  send  the  case  back  to  be 
gone  through  with  again,  simply  because  the  circuit  court  im- 
properly struck  a  demurrer  to  an  amended  bill  from  the  files, 
instead  of  having  heard  and  overruled  it.  In  the  refusal  to 
allow  the  defendant  to  withdraw  his  two  first  answers,  which 
seem  very  properly,  under  the  circumstances  of  this  case,  not  to 
have  been  considered  by  the  court  in  making  up  its  decree,  or  to 
permit  a  fourth  answer  to  be  filed,  there  was  no  error.  Such 
motions,  as  a  general  rule,  are  addressed  to  the  discretion  of  the 
chancellor  at  the  time ;  and  unless  it  clearly  appears,  which  it 
does  not  in  this  case,  that  there  has  been  an  abuse  of  this  dis- 
cretion whereby  injustice  may  have  intervened,  this  court  will 
not  revise  the  action  of  the  chancellor  in  such  matters. 

The  following  is  the  decree  finally  entered  by  the  circuit  court, 
as  of  the  term  when  the  cause  was  heard :  "  This  cause  coming 
on  now  to  be  heard  upon  bill,  answer,  exhibits,  and  proofs  of 
witnesses  sworn  in  open  court,  and  the  court  finds  from  the  evi- 
dence in  the  cause  that  the  said  Alexander  Eeid  as  administra- ' 
tor  of  the  estate  of  James  Reid,  deceased,  actually  collected 
upon  debts  due  said  James  Reid,  at  the  time  of  his  death,  the 
sum  of  $2,414.81.  That  he  is  chargeable  in  addition  thereto 
with  the  amount  of  the  sale  bill  returned  by  him  to  the  probate 
court,  which  is  $917.70;  that  he  also  collected  in  rents  on  the 
real  estate  of  James  Reid,  deceased,  the  sum  of  $470.20,  mak- 
ing total  of  moneys  belonging  to  the  estate  of  James  Reid, 
deceased,  actually  shown  to  have  been  collected  by  said  Alexan- 
der $3,802.70,  out  of  which  the  probate  court  allowed  the  said 
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Alexander,  administrator  as  aforesaid,  credits  which  are  now 
sanctioned  and  allowed  by  this  court,  amounting  in  all  to  the 
sum  of  $1,942.03.  In  addition  to  which  this  court  now  makes 
an  additional  allowance  upon  evidence  presented  to  the  court 
here  of  $339.47,  making  total  of  credits  $2,281.10;  which,  de- 
ducted from  the  moneys  collected  as  aforesaid,  leaves  a  balance 
of  $1,521.66.  And  the  court  finds  from  the  evidence,  that  said 
moneys  were  converted  by  said  Alexander  Eeid  to  his  own  use, 
and  mixed  up  with  his  own  estate ;  and  after  allowing  said 
administrator  three  years  from  the  date  of  his  letters  of  admin- 
istration, in  which  to  have  made  his  settlement  of  said 
estate,  and  in  addition  thereto  one  year  and  *iive  months'  [*7] 
-gratuitous  use  of  said  moneys,  in  lieu  of  his  commis- 
sions for  collecting,  etc.,  the  court  allows  interest  on  said  sum 
of  $1,521.66,  against  the  estate  of  said  Alexander  Eeid,  for  the 
residue  of  the  time  up  to  the  hearing  of  this  cause,  being  sixteen 
years  and  seven  months,  at  the  rate  of  six  per  cent,  per  annum, 
compound  interest,  allowing  annual  rests,  which  upon  such  basis 
makes  in  all  now  due  from  the  said  estate  of  Alexander  Eeid, 
deceased,  to  the  complainants  on  moneys  actually  collected  of  the 
estate  of  James  Eeid,  deceased,  but  never  paid  or  accounted  for 
by  said  Alexander  or  his  representative,  $4,000.84.  In  addition 
to  which  last-named  sum,  the  court  finds  from  the  evidence  that 
of  the  debts  reported  by  Alexander  Eeid  to  the  probate  court  of 
Gallatin  county,  as  due  to  James  Eeid  at  the  time  of  his  death, 
there  was  actually  collected  but  not  shown  to  have  been  collected 
and  which  is  not  allowed  in  the  foregoing  computation,  the  sum 
of  $976.60,  with  which  the  estate  of  Alexander  Eeid  is  charge- 
able;  making  in  all  $4,977.44,  now  due  from  the  estate  of 
Alexander  Eeid  to  the  said  complainants.  Out  of  which  last- 
named  sum  the  court  also  finds  from  the  evidence,  after  consid- 
ering the  amounts  heretofore  paid  to  each  of  them,  as  shown  by 
the  evidence  in  this  cause,  that  the  said  Eliza  Jane  Kirkpatrick, 
as  widow  of  the  said  James  Eeid,  deceased,  is  now  entitled  to 
receive  the  sum  of  $652.72  ;  and  that  the  said  Eebecca  Bowles, 
as  distributee  and  sole  heir  of  the  said  James  Eeid,  deceased, 
is  now  entitled  to  receive  the  sum  of  $4,324.72.  It  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court  here,  that  the  said 
Stephen  E.  Eowan,  administrator  of  the  estate  of  Alexander 
Eeid,  deceased,  out  of  the  assets  of  said  estate  now  in  or  here- 
after to  come  into  his  hands,  pay  unto  the  said  Alexander  Kirk- 
patrick, and  Eliza  Jane  Kirkpatrick,  his  wife,  the  said  sum  of 
six  hundred  and  fifty-two  dollars  and  seventy-two  cents;  and 
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unto  the  said  Joseph  Bowles,  and  Eebeeca  Bowles  his  wife,  the 
said  sum  of  four  thousand  three  hundred  and  twenty-four  dol- 
lars and  seventy-two  cents,  together  with  the  costs  of  this  suit, 
by  the  clerk  to  be  taxed." 

In  order  to  a  proper  understanding  of  the  merits  of  this  case 
and  the  questions  involved,  it  is  important  that  a  clear  idea  be 
first  obtained  of  the  twofold  character  of  the  defendant  as  ad- 
ministrator of  Alexander  Eeid,  and  as  administrator  de  bonis 
non  of  James  Eeid.  It  was  insisted,  on  the  argument,  that  it 
was  the  duty  of  Eowan,  as  administrator  de  bonis  non  of  James, 
to  collect  from  the  estate  of  Alexander  all  claims  which  the 
heirs  of  James  might  have  upon  it ;  and  that  the  heirs  could  not 

maintain  a  suit  against  the  administrator  of  Alexander 
[*8]      *Eeid,  for  assets  converted  by  him  in  the  administration 

of  their  ancestor's  estate.  Directly  the  reverse  is  the 
law.  The  heirs  or  distributees  can,  and  the  administrator  de 
bonis  non  cannot,  maintain  such  a  suit.  An  administrator  de 
bonis  non  has  no  authority  to  call  on  the  first  administrator,  or 
in  case  of  his  decease,  on  his  personal  representative,  for  an 
account  of  assets  already  administered  upon.  His  commission 
only  authorizes  bim  to  administer  upon  so  much  of  the  estate  as 
was  unadministered  upon  by  the  former  administrator.  What- 
ever goods  and  chattels  of  the  first  estate  remain  in  specie,  or 
can  be  traced  and  distinguished  from  the  estate  of  the  first 
administrator,  the  administrator  de  bonis  non  has  the  right  to 
recover ;  but  he  has  no  right,  as  a  general  principle,  to  call  the 
representative  of  the  deceased  administrator  to  account  for  any 
part  of  the  estate  sold,  converted  or  wasted  by  him.  When  an 
administrator  converts  the  goods  of  his  intestate  to  his  own  use, 
it  is  an  administration  of  such  goods,  and  being  an  administra- 
tion, is  consequently  without  the  commission  of  an  administrator 
de  bonis  non.  The  established  practice,  therefore,  is,  for  the  dis- 
tributee or  creditor  of  the  first  intestate,  and  not  the  adminis- 
trator de  bonis  non,  to  prosecute  the  representatives  of  the  first 
administrator  for  any  waste  or  misapplication  of  the  assets  of 
that  administration.  Warwick  v.  M'Merdo,  5  Eandolph,  51; 
Cheatham  v.  Friend,  9  Leigh,  580 ;  Smith  v.  Carrese,  1  Eich- 
ardson's  Eq.  Eep.  123 ;  Oldham  v.  Collins,  4  Bibb,  49;  Felts  v. 
Brown,  7  Bibb,  147;  Young  v.  Kimball,  8  Blackf.  167. 

The  main  object  of  this  proceeding  was  to  recover  from  Eowan, 
as  administrator  of  Alexander  Eeid,  the  assets  converted  by  said 
Alexander  in  his  administration  of  James's  estate ;  and  not  to 
recover  against  Eowan  for  a  devastavit  committed  by  him  as  ad- 
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ministrator  de  bonis  non.  It  is  true  the  bill  charges  generally 
that  Eowan  as  administrator  de  bonis  non  became  possessed  of 
the  rights,  credits,  moneys,  and  effects  which  were  of  James 
Eeid,  in  the  hands  of  Alexander  Eeid,  at  the  time  of  his  death, 
and  that  by  his  negligence  and  carelessness  a  large  number  of 
debts  due  the  estate  of  said  James  Eeid  have  been  lost ;  but  the 
record  contains  no  proof  to  sustain  this  last  allegation,  and  the 
decree  is  wholly  against  Eowan  as  administrator  of  Alexander 
Eeid,  and  not  against  him  individually,  or  as  administrator  de 
bonis  non  of  James  Eeid. 

In  order  to  do  complete  justice  between  all  the  parties,  it  was 
held  in  Holland  v.  Prior,  1  Mylne  &  Keene,  237,  that  the  admin- 
istrator de  bonis  non  was  a  proper  and  a  necessary  party  to  a 
bill  against  the  representative  of  a  deceased  executor,  and 
especially  would  this  be  the  case,  where,  as  under  our 
statute,  *the  person  appointed  administrator  of  an  ad-  [*9] 
ministrator,  is  required  to  enter  into  bond  and  close  up 
the  unsettled  estate,  under  all  the  liabilities  and  with  all  the 
privileges  of  an  administrator  de  bonis  non. 

The  estate  of  Alexander  Eeid  cannot  certainly  be  charged  with 
a  devastavit,  committed  by  Eowan,  as  administrator  de  bonis  non 
of  James  Eeid's  estate ;  but  Eowan  must  answer  out  of  his  own 
estate  for  his  own  torts,  if  any  he  has  committed,  in  the  same 
manner  as  the  estate  of  Alexander  Eeid  is  made  to  answer  for 
those  committed  by  him. 

It  appears  from  the  answer  of  Eowan,  and  the  evidence  in 
the  case,  that  more  than  two  years  intervened  between  the  time 
of  granting  letters  of  administration  on  Alexander  Eeid's  estate 
and  the  filing  of  this  bill ;  and  it  is  insisted,  that  by  reason  of 
this  lapse  of  time,  the  claims  of  the  complainants  against  the 
estate  of  Alexander  Eeid  are  for  ever  barred  by  the  115th  sec- 
tion of  the  statute  of  wills.  That  section  divides  claims  into 
four  classes,  and  declares  that  "  where  any  executor,  adminis- 
trator, or  guardian,  has  received  money  as  such,  his  executor  or 
administrator  shall  pay  out  of  his  estate  the  amounts  thus 
received  and  not  accounted  for,  which  shall  compose  the  third 
class  ; "  and  then,  after  declaring  what  shall  constitute  the  fourth 
class,  it  goes  on  to  provide,  that  all  demands  not  exhibited  within 
two  years  from  the  granting  of  letters  of  administration,  "  shall 
be  for  ever  barred,  unless  such  creditor  shall  find  other  estate  of 
the  deceased  not  inventoried  or  accounted  for  by  the  executor 
or  administrator,  in  which  case  his  claim  shall  be  paid  pro  rata 
out  of  such  subsequently  discovered  estate ;  saving,  however,  to 
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femes  covert,  infants,  persons  of  unsound  mind,  or  imprisoned, 
or  beyond  the  seas,  the  term  of  two  years  after  their  respective 
disabilities  be  removed,  to  exhibit  their  claims."  This  statute 
received  a  construction  in  the  case  of  Thorn  v.  Watson,  5  Gilm. 
26,  which  was  reaffirmed  in  the  cases  of  Judy  v.  Kelly,  and  The 
People  V.  White,  11  111.  216,  349.  According  to  those  decisions, 
the  complainants,  unless  they  come  within  some  saving  clause 
of  the  statute,  are  barred  from  receiving  any  share  of  the  estate 
already  inventoried  or  accounted  for.  The  principle  adopted  in 
the  construction  of  general  laws  of  limitation,  that  as  between 
cestui  que  trust  and  the  trustee  no  lajjse  of  time  will  preclude  an 
account,  cannot  take  this  case  out  of  the  particular  statute  in 
question.  Money  received  by  the  deceased  as  administrator  or 
guardian,  is  made  by  the  statute  to  constitute  the  third  class  of 
demands  against  his  estate,  and  the  same  section  of  the  law 
declares,  that  all  demands,  including  of  course  those  in  the 
third  as  well  as  other  classes,  not  exhibited  within  the  two  years, 

shall  be  barred. 
[*10]        *It  was  as  competent  for  the  legislature  to  prescribe 

the  time  within  which  unpresented  claims  of  a  fiduciary 
character  should  be  barred,  as  it  was  to  limit  the  time  within' 
which  any  other  class  of  claims  must  be  presented ;  and  when, 
as  in  this  case,  it  has  been  expressly  done,  the  courts  are  not  at 
liberty  to  nullify  the  special  statute,  by  applying  to  it  a  principle 
of  interpretation  which  has  sometimes  obtained  in  the  construc- 
tion of  general  acts  of  limitation.  The  original  bill  was  filed 
by  Kirkpatrick  and  wife,  and  Rebecca  Reid,  by  her  guardian,  the 
said  Kirkpatrick.  The  record  does  not  show  when  Rebecca  be- 
came of  age ;  but  her  capacity  to  sue  in  the  character  assumed 
not  having  b^en  questioned,  it  must  be  taken  as  admitted,  and 
that  she  was  a  minor  at  the  time  the  suit  was  instituted.  She 
is,  therefore,  clearly  within  the  saving  clause  of  the  statute. 
The  record  does  not  show  at  what  time  the  widow  of  James  Reid 
was  married  to  Kirkpatrick.  If  sole  at  the  time'  letters  of  ad- 
ministration were  granted  on  Alexander  Reid's  estate,  the  statute 
immediately  commenced  running  against  her.  Once  having 
commenced,  it  would  continue  to  run,  notwithstanding  her  sub- 
sequent coverture,  and  she  would  be  barred  of  any  recovery  from 
the  estate  of  Alexander  Reid,  except  out  of  subsequently  dis- 
covered estate.  As  this  case  will  have  to  be  remanded,  proof 
can  hereafter  be  taken  to  show  what  the  real  facts  are,  both  as 
to  the  age  of  Rebecca,  and  the  time  of  the  intermarriage  of 
Eliza  Jane  with  Kirkpatrick. 
10 
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The  next  important  inquiry  relates  to  the  allowance  of  com- 
pound interest.      In  Williams  on  Executors,  1309,  it  is  said, 
there  are  two  grounds  on  which  an  executor  or  administrator 
may  be  charged  with  interest :    "  1st.  That  he  has  been  guilty  of 
negligence  in  omitting  to  lay  out  the  money  for  the  benefit  of 
the  estate.     2d.  That  he  himself  has  made  use  of  the  money  to 
his  OAvn  profit  and  advantage,  or  has  committed  some  other  mis- 
feasance. "     It  clearly  appears  from  the  evidence,  that  Alexander 
Eeid  collected  divers  sums  of  money  belonging  to  the  estate  of 
James  Eeid,  which  he  mixed  up  with  his  own  funds,  used  for  his 
private  benefit,  and  after  a  period  of  about  ten  years,  died  with- 
out having  paid  over  or  rendered  to  the  complainants  any  ac- 
count thereof.     The  principle  is,  that  a  trustee  shall  not  make 
any  advantage  to  himself  out  of  the  trust  fund ;  and  that  all 
profits  which  he  has,  or  might,  or  ought  to  have  made,  belong 
to  the  cestui  que  trust.     As  against  an  administrator,  the  general 
rule  is  to  charge  him  with  interest  whenever  he  receives  interest, 
uses  the  money,  or  retains  it  unreasonably  after  he  ought  to  pay 
it  over  to  claimants,  or  to  account  to  the  court.     Alexander  Eeid 
was  both  administrator  of  James  Eeid  and  guardian  of 
his  infant  child.     As  guardian,  it  was  clearly  *his  duty    [*11] 
to  have  taken  the  money  coming  to  his  ward,  and  have 
invested  it  for  her  benefit.     Not  having  done  so,  but  having  con- 
verted it  to  his  own  use,  the  circuit  court,  for  such  a  breach 
of  trust,  was  clearly  right  in  charging  his  estate  with  compound 
interest,  so  far  as   the  amount  coming  to  her  was  concerned. 
Schrift'elin  v.  Stewart,  1  J.  C.  620 ;  Jennison  v.  Hapgood,  10 
Pick.  78  ;  Moore's  Ex'r  v.  Beauchamp,  5  Dana,  77 ;  and  1  Ameri- 
can Leading  Cases,   362,  et  sequitw',  where  the  authorities  on 
this  subject  are  collected.     There  is  not  the  same  propriety  in 
ctiarging  compound  interest  in  favor  of   Mrs.  Eeid,  now  Mrs. 
Kirkpatrick.     She  was  at  the  time  an  adult,  and  could  not  have 
compelled  payment  of  the  share  coming  to  her  without  first  ten- 
dering a  refunding  bond.     There  is  a  difference  between  the  lia- 
bility of  a  guardian  and  an  administrator  to  pay  interest.     It 
is  the  duty  of  the  former  to  invest  or  loan  out  the  money  of  his 
ward  so  that  it  will  accumulate,  while  the  latter  has  no  such 
duty  to  perform.     Eliza  Jane  was  in  a  position  to  have  demanded 
and  collected  from  the  administrator  the  share  coming  to  her ; 
not  having  done  so,  or  even  requested  payment,  so  far  as  the 
record  shows,  and  there  being  no  evidence  that  the  administra- 
tor acted  corruptly  in  neglecting  to  pay  her  the  sum  to  which 
she  was  entitled,  his  estate  ought  not  to  be  charged  with  more 
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than  simple  interest  on  the  amount,  if  any  thing,  which  she 
may  ultimately  he  entitled  to  recover  against  it.  Even  in  favor 
of  the  minor  the  interest  should  not  be  compounded  after  the 
decease  of  Alexander  Eeid.  From  that  time  the  claim  for  what 
he  owed  both  as  administrator  and  guardian  became  one  against 
his  estate,  and  his  administrator  could  not  be  charged  either 
with  neglect  or  bad  faith  in  omitting  to  pay  it,  till  it  had  been 
exhibited  against  the  estate  as  other  demands.  This  Avas  not 
done,  so  far  as  the  record  shows,  till  the  filing  of  this  bill.  The 
proper  rule  for  the  computation  of  interest  will  be  to  charge  the 
estate  of  Alexander  Reid  with  compound  interest  on  the  amount 
shown  to  have  been  converted  by  him  and  belonging  to  his  ward, 
from  the  time  of  such  conversion  down  to  the  time  of  his  de- 
cease, and  simple  interest  on  the  total  sum  of  principle  and 
interest  then  due,  from  that  period  till  the  entry  of  the  decree ; 
and  on  the  amount  which  shall  be  found  due  to  the  said  Eliza 
Jane,  simple  interest  should  be  charged  for  the  whole  period. 
The  interest  to  be  computed  at  the  rate  of  six  per  cent,  per 
annum. 

In  determining  the  time  from  which  to  commence  the  com- 
putation of  interest  the  circuit  court  allowed  three  years  for  the 
settlement  of  the  estate,  and  one  year  and  five  months  gratui- 
tous use  of  the  money  in  addition  in  lieu  of  commissions. 
[*12]  *This  allowance  was  exceedingly  liberal  to  the  estate  of 
Alexander  Eeid,  and  yet  we  are  not  prepared  to  say  that 
it  was  unreasonably  so,  under  the  peculiar  circumstances  of 
this  case.  The  case  shows  that  James  Eeid  was  a  physician, 
and  that  most  of  his  estate  consisted  of  open  accounts,  due 
him  in  that  capacity.  To  close  up  such  an  estate,  consisting  of 
hundreds  of  small  accounts  amounting  in  the  aggregate  to  more 
than  $5,000,  scattered  over  a  large  district  of  country,  would 
necessarily  take  longer  than  to  close  up  an  ordinary  estate. 

The  next  important  inquiry  is  the  propriety  of  the  charge  of 
$976.60  against  Alexander  Eeid's  estate,  on  account  of  debts 
which,  while  administrator  of  James  Reid,  said  Alexander  failed 
to  collect.  This  item  is  one  of  the  main  points  in  the  case,  and 
to  it  most  of  the  evidence  was  directed.  We  have  carefully 
examined  the  testimony,  consisting  chiefly  of  the  opinions  of 
witnesses  as  to  the  solvency  of  numerous  debtors  from  ten  to 
twenty  years  before,  and  cannot  make  the  sum  proved  to  have 
been  collectible  and  which  was  not  collected,  so  large  as  that 
allowed  by  the  circuit  court.  All  the  uncollected  claims  are 
embraced  in  the  lists  of  those  enumerated  in  the  inventory  as 
12 
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doubtful  or  desperate,  chiefly  in  the  latter.  The  evidence  shows 
that  Alexander  Reid  sued  upon  many  accounts,  and  obtained 
judgments  upon  which  nothing  could  be  made ,  and  in  the 
decree  he  is  charged  with  having  actually  collected  upon  debts 
due  the  estate  of  James  Reid  at  his  death,  $2,414,81,  while  the 
whole  amount  of  debts  of  all  classes  reported  in  the  inventory 
to  be  due  was  only  $5,163.22.  In  addition  to'the  fact  that 
Alexander  Reid  collected  nearly  fifty  per  cent,  of  the  whole 
amount  of  debts  due  to  his  intestate,  and  of  the  evidence  that 
he  prosecuted  numerous  other  debtors  to  insolvency  without 
being  able  to  collect  the  amounts  they  severally  owed,  the  record 
contains  the  uncontradicted  testimony  of  several  witnesses,  all 
of  whom  concur  in  stating  that  Alexander  Reid  was  a  prudent, 
diligent  man ;  a  good  business  man  and  a  good  collector.  Un- 
der such  circumstances,  considering  the  character  and  nature 
of  the  claims  he  had  to  collect,  and  the  collections  he  actually 
made,  he  ought  not  at  this  time  to  be  charged  with  that  negli- 
gence in  the  administration  of  his  brother's  estate,  which  would 
render  his  own  liable  for  uncollected  debts,  except  upon  very 
clear  evidence.  Prima  facie  his  estate  should  not  be  held  liable 
for  any  of  the  uncollected  debts  which  were  inventoried  as  des- 
perate. Upon  clear  proof  that  any  debt  was  lost  through  his 
carelessness  or  want  of  attention,  his  estate  should  undoubtedly 
be  held  responsible  ;  but  an  administrator  who  has  acted 
in  good  faith  in  the  collection  of  the  debts  due  *his  [*13] 
intestate,  and  intended  fully  and  fairly  to  discharge  his 
duty  in  that  respect,  ought  not,  if  his  intentions  have  been 
directed  by  a  reasonable  judgment  in  the  matter,  to  be  charged 
with  the  loss  of  debts  which  he  has  failed  to  collect.  While 
care  must  be  taken  to  guard  against  an  abuse  of  their  trusts  by 
administrators,  courts  ought  not  to  hold  them  personally  liable 
upon  slight  grounds,  lest  suitable  persons  be  deterred  from 
undertaking  these  offices.  To  charge  the  estate  of  Alexander 
Reid  with  any  of  the  uncollected  debts  due  James  Reid's  estate, 
under  the  circumstances  of  this  particular  case,  it  ought  to  be 
made  satisfactorily  to  appear  that  the  debtor  had  property  liable 
to  execution,  that  Alexander  Reid  must  probably  have  known 
that  fact,  and  still  carelessly  omitted  to  coerce  payment.  The 
circuit  court  was  clearly  right  in  not  allowing  interest  on  the 
uncollected  debts.  ■  Alexander  Reid  having  neither  collected  the 
money,  nor  had  the  use  of  it,  nor  received  interest,  it  would 
have  been  wrong,  under  the  circumstances  of  this  case,  to  have 
charged  him  with  interest. 
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The  amount  admitted  by  Eowan  to  be  due  from  his  intestate, 
on  account  of  moneys  actually  collected  and  not  paid  over  or 
accounted  for,  agrees  very  nearly  with  the  sum  as  found  by  the 
circuit  court. 

The  chief  dispute  in  reference  to  the  facts,  is  as  to  the  uncol- 
lected debts. 

Several  questions  of  minor  importance  have  been  made ;  such 
as  the  admission  in  evidence  of  the  inventory  and  the  debtor 
or  left-hand  side  of  Alexander  Reid's  cash-book,  in  which  he 
charged  himself  with  cash  received  as  administrator  of  James 
Eeid,  without  also  receiving  the  credit  or  right-hand  side  in  evi- 
dence. That  the  inventory  was  properly  admitted  in  evidence, 
there  cannot  be  a  doubt.  It  was  abundantly  identified  as  the 
inventory  filed  by  Alexander  Eeid,  and  came  from  the  proper 
files  in  the  probate  office,  as  one  of  the  papers  belonging  to  the 
estate  of  James  Eeid,  deceased.  It  is  impossible  to  determine 
from  the  record  that  only  one  side  of  the  cash-book  was  received 
in  evidence.  Both  the  debt  and  credit  side  are  copied  into  the 
record.  If  the  complainants  gave  in  evidence  the  debtor  side, 
the  defendant  would  certainly  have  the  right  to  offer  the  credit 
side  of  the  same  account  in  connection  with  it,  the  court  being 
at  liberty  to  give  such  credit  to  the  entries  on  either  side,  as 
from  all  circumstances  of  the  case  it  should  believe  them  en- 
titled to  receive. 

Before  closing  this  opinion,  we  cannot  forbear  remarking 
upon  the  many  defects  in  the  record,  and  the  careless  manner 
in  Avhich  it  has  been  made  up.  From  beginning  to  end 
[*14]  not  a  *single  paper  appears  ever  to  have  been  tiled,  the 
clerk  having  wholly  omitted  to  copy  the  file  marks,  or 
state  when  the  papers  were  filed.  Witnesses  were  examined 
orally  before  the  court  on  the  final  hearing,  and  their  evidence 
is  set  forth  in  a  bill  of  exceptions,  which  contains  all  the  evi- 
dence in  the  case,  so  far  as  the  record  shows,  and  which  this 
court  is  bound  to  j)resume  was  the  case ;  yet  the  court  below 
found  several  facts  in  the  decree  for  which  there  is  not  a  par- 
ticle of  evidence  in  the  record. 

Leaving  out  the  admissions  of  Eowan  in  his  answer,  which 
ought  not  to  be  taken  as  conclusive  against  Alexander  Eeid's 
estate,  since  he  denies  all  knowledge  of  said  Alexander's  acts 
except  such  as  he  has  derived  from  the  records  and  papers  per- 
taining to  the  estate  of  James  Eeid,  and  the  papers  and  books 
of  the  said  Alexander,  and  there  is  no  evidence  to  show  that 
James  Eeid  left  any  real  estate,  or  if  he  did,  that  Alexander, 
li 
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Eeid  ever  collected  any  rents  from  it ;  and  yet  Alexander's 
estate  is  charged  in  the  decree  with  |470.25  in  rents  collected 
by  said  Alexander  from  the  real  estate  of  James  Eeid,  deceased. 

It  might,  perhaps,  be  inferred  from  some  of  the  vouchers 
given  in  evidence  by  the  defendant,  that  Alexander  Eeid  had  at 
some  time  received  something  in  rents,  from  real  estate,  but 
the  record  furnishes  no  means  of  determining  what  amount,  or 
when. 

Out  of  $4,977.44  found  to  be  due  complainants  by  the  decree, 
$4,324.72,  or  more  than  six  sevenths  of  the  whole  amount,  is 
decreed  to  the  heir,  now  Eebecca  Bowles;  while  only  $652.72, 
or  less  than  one  seventh,  is  found  to  be  due  to  Mrs.  Kirkpatrick. 
There  was  doubtless  evidence  before  the  circuit  court  to  justify 
this  distribution ;  but  the  record  furnishes  no  means  of  ascer- 
taining how  much  had  been  paid  to  each  distributee,  and  of 
course  it  is  impossible  to  determine  how  much  is  now  due  to 
each.  In  our  view  of  the  case,  it  becomes  important  to  deter- 
mine this  fact,  which  there  is  no  possible  way  of  ascertaining 
from  the  record,  and  for  this,  if  for  no  other  reason,  the  cause 
would  have  to  be  remanded. 

Had  the  objection  been  made,  this  court  would  have  refused 
to  entertain  jurisdiction  of  so  imperfect  a  record ;  but  as  both 
parties  treated  the  record  as  complete,  the  court  has  proceeded 
to  settle  the  questions  involved  in  the  case  so  far  as  the  defec- 
tive transcript  before  it  could  enable  it  to  do  so,  and  would 
gladly  enter  a  final  decree  here  to  end  this  protracted  contro- 
versy, were  it  possible  from  the  record  to  understand  what  the 
real  facts  were. 

As  it  is,  the  cause  must  be  remanded,  with  leave  to 
both  *parties  to  produce  additional  evidence,  and  with    [*15] 
directions  to  the  circuit  court  to  take  such  further  steps 
in  the  case  as  to  law  and  justice  appertain,  and  are  consistent 
with  this  opinion. 

The  decree  is  reversed,  and  the  cause  remanded,  the  costs  in 
this  court  to  be  equally  divided  between  the  parties. 

Decree  reversed. 
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Elizabeth  Pensonneau  et  al.,   Appellants,  v.  William 
Bleakley  et   al.,   Appellees. 

APPEAL  FEOM  ST.  CLAIK. 

Power  of  attorney — Defective  execution  of — remedy. — If  an  attor- 
ney, in  the  due  exercise  of  a  power  given  to  him  by  his  principal,  execute  a  deed 
in  his  own  name,  and  not  in  that  of  the  principal,  it  is  competent  for  a  court  of 
equity  to  aid  and  complete  the  defective  execution  thus  made  by  the  agent. 

Same — Fbatjd. — If  the  sale  thus  made  by  the  agent  was  fraudulent,  no  equi- 
table title  would  pass  to  the  purchaser  or  his  assignees. 

Agency — Purchase  by  agent. — The  law  will  not  permit  a  person  who  acts 
as  agent  or  trustee,  to  be  both  biiyer  and  seller.  Courts  of  equity  will  not  sanc- 
tion such  a  course,  nor  sanction  shifts  or  evasions  to  avoid  this  rule. 

Same — Eemedy. — If  the  agent  purchased  directly  in  his  own  name,  or  pro- 
cured another  to  purchase  for  his  use,  either  directly  or  indirectly,  courts  of 
equity  will  set  aside  the  sale,  even  if  a  full  and  valuable  consideration  has  been 
paid. 

The  bill  filed  in  this  case  alleges,  that  on  the  13th  of  January, 
1816,  Josiah  Bleakley  constituted  and  appointed  one  John  Hays 
his  attorney  in  fact,  empowering  him  to  sell  and  convey  certain 
lands  situate  in  the  county  of  St.  Clair,  which  power  of  attorney 
was  duly  recorded,  &c. ;  that,  on  the  20th  of  June,  1817,  by 
deed.  Hays,  in  his  capacity  of  attorney,  conveyed,  for  a  valu- 
able consideration,  to  William  A.  Beard,  the  south  half  of  sec- 
tion three,  township  one,  north  of  range  nine,  west ;  that  on 
the  9th  of  January,  1818,  Beard,  by  deed,  conveyed  the  said 
land  to  Hays ;  that  Hays  died,  leaving  three  children,  among 
whom  the  said  land  was  divided ;  that  this  complainant  has 
acquired  the  said  land  by  descent  and  purchase,  &c. ;  that  the 
heirs  of  Bleakley  have  commenced  a  suit  in  ejectment,  to  dis- 
possess the  complainant,  which  has  been  tried,  and  resulted  in 
a  judgment  in  favor  of  Bleakley 's  heirs ;  that  a  motion  for  a 
new  trial  was  pending  in  that  suit ;  that  the  said  deed  of  con- 
veyance from  Hays  to  Beard,  and  made  by  Hays  in  the  capacity 
of  attorney  as  aforesaid,  is  simply  signed  "John  Hays,"  instead 

of  being  signed,  "Josiah  Bleakley,  by  John  Hays,  his 
[*16]    *attorney,"  an  error  manifestly  the  result  of  ignorance 

in  such  matters  of  form  on  the  part  of  said  Hays ;  that 
tliis  error  caused  the  rejection  of  the  deed  as  evidence  when 
offered  on  the  trial  of  said  ejectment  suit,  whereby  complainant 
(Pensonneau)  was  defeated  in  that  trial.  The  bill  then  prayed 
to  have  the  error  in  the  signing  of  the  deed  corrected. 

Cited:    109  111.477.     Sale,  voidable  when:  18  111.146.    Purchase  by  trustee* 
41  111.  38.    Presumption  of  fraud:  47  111.  114.    When  set  aside:   56  111.  193. 
Id 
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The  answer  to  this  bill  admits  that  Josiah  Bleakley  owned 
the  land  in  his  lifetime ;  that  he  executed  the  power  of  attorney, 
&c. ;  that  Hays,  in  consequence  of  the  trust  reposed  in  him,  was 
bound  to  sell  the  land  to  the  highest  and  best  bidder,  and  that 
under  no  state  of  case  could  Hays  become  the  purchaser ;  that 
Hays  conniving,  &c.,  sold  the  land  to  Beard,  then  a  deputy 
sheriff  under  Hays,  and  an  inmate  of  his  family ;  that  Beard 
was  without  means  to  make  the  purchase,  &c.,  and  that  the 
whole  transaction  was  unfair,  and  only  designed  to  give  color 
of  fairness  and  honesty  to  the  transaction ;  that  the  sale  and 
purchase  were  for  the  benefit  of  Hays. 

At  the  September  term,  1850,  of  the  St.  Clair  Circuit  Court, 
Underwood,  Judge,  presiding,  it  was  decreed  that  the  deed  from 
Hays  to  Beard,  and  the  deed  from  Beard  to  Hays,  be  deemed 
and  held  for  naught ;  and  proceeded  to  direct  how  the  land  in 
controversy  should  be  disposed  of,  &c. 

From  this  decree  Pensonneau  and  others  appealed. 

J.  Gillespie,  for  appellants. 

G.  A.  KoERNER,  for  appellees. 

Caton,  J.  The  primary  object  of  this  bill  was  to  perfect  the 
execution  of  the  deed  which  was  made  by  Beard.  Hays  was 
the  attorney  in  fact  of  Bleakley;  and  the  object  of  the  deed 
was  to  convey  the  estate  of  Bleakley  to  Beard.  This  deed  was 
executed  by  Hays  in  his  own  name,  instead  of  that  of  his  prin- 
cipal, as  it  should  have  been ;  for  the  purpose  of  conveying  the 
legal  title.  If  the  sale  to  Beard  was  bond  fide,  it  is  competent, 
and  there  is  no  doubt  that  it  is  the  duty  of  the  court  of  equity 
to  perfect  the  execution  of  the  deed,  so  as  to  effectuate  the 
original  intention  of  the  parties.  Whether  the  execution  of  the 
deed  should  be  perfected,  depends  entirely  upon  the  character 
of  that  sale.  As  no  legal  title  passed,  the  complainant  must 
rely  upon  an  equitable  title  derived  from  that  sale.  If  the  sale 
was  fraudulent,  no  equitable  title  could  be  derived  under  it,  and 
the  lapse  of  time  or  subsequent  purchase  by  innocent  parties 
could  not  create  an  equitable  title  which  this  court  could  enforce, 
where  none  originally  existed.  The  case  is  very  different 
from  what  *it  would  have  been  had  the  legal  title  passed,  [*17] 
and  this  bill  were  filed  to  set  it  aside  on  account  of  fraud 
in  the  original  sale. 

Voii,  14—2  17 
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The  fraud  alleged  is,  that  the  sale  was  in  fact  made  by  Hays, 
the  attorney,  to  himself,  and  that  Beard  was  only  a  nominal 
party  for  the  purpose  of  receiving  the  conveyance  from  Hays, 
and  then  of  transferring  the  legal  title  to  him.  If  that  was  the 
case,  it  is  not  denied  that  the  transaction  was  fraudulent,  and 
might  be  set  aside  at  the  instance  of  the  principal,  or  his  repre- 
sentatives. The  law  will  not  allow  a  party  to  be  both  buyer 
and  seller  of  the  estate  of  another,  which  has  been  coniided  to 
his  discretion  and  disposal.  Having  regard  to  the  infirmities 
of  hum«,n  nature,  it  will  not  allow  him  to  occupy  a  position 
where  his  self-interest  will  come  in  conflict  with  his  integrity. 
When  he  assumes  to  represent  another,  he  renounces  the  right 
to  act  for  himself.  This  rule  is  universal  in  both  courts  of  law 
and  equity,  and  is  so  well  understood  and  so  reasonable,  that 
even  its  discussion  would  be  out  af  j)lace.  No  matter  how 
open  and  public  and  apj)arently  fair  the  sale  may  be, — no  mat' 
ter  how  adequate  and  abundant  may  be  the  consideration, — 
sound  morality  and  the  policy  of  the  law  forbid  it  altogether, 
and  the  coiu'ts  cannot  sanction  it. 

The  evidence  upon  this  subject  is  very  brief,  but  certainly 
very  much  to  the  point.  The  deed  from  Hays  to  Beard  bears 
date  on  the  20th  day  of  June,  1817,  and  the  acknowledgment  is 
dated  on  the  15th  of  April,  1818,  while  the  certificate  of  the 
secretary  of  the  territory  to  the  official  character  of  the  officer 
before  whom  the  acknowledgment  was  made,  is  dated  the  6th 
of  April,  1818,  nine  days  before  the  acknowledgment  purports 
to  have  been  taken.  The  deed  from  Beard  to  Hays  bears  date 
the  8th  of  January,  1818,  and  appears  to  have  been  acknowl- 
edged before  the  same  officer  on  the  9th  day  of  March,  1818, 
and  the  certificate  of  the  secretary  bears  the  same  date  with 
that  attached  to  the  other  deed. 

All  that  we  know  of  the  actual  transaction,  aside  from  the  face 
of  the  deeds,  we  learn  from  the  testimony  of  Governor  Reynolds. 
He,  and  the  magistrate  before  whom  both  deeds  were  acknowl- 
edged, were  subscribing  witnesses  to  both.  The  latter,  it  is 
probable,  is  dead ;  at  least  he  is  not  produced  as  a  witness. 
The  former  testifies  that  both  deeds  were  executed  at  the  same 
time,  or  were  one  transaction ;  that  no  money  was  paid  by 
Beard  for  the  land,  according  to  his  opinion  or  impression.  His 
opinion  was,  that  Beard  bought  the  land  for  Hays,  and  that 
the  conveyance  was  made  to  Beard  for  the  purpose  of  get- 
ting the  title  into  Hays ;  that  Beard  was  able  to  have  bought 
the  land,  and  that  the  price  paid  was  the  full  value  of  the  estate 

18 
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*at  the  time  ;  that  Hays  was  a  "strenuous,  honest  man  ; "    [*1S] 
and  that  Beard  was  a  deputy  sheriff  under  Hays. 

We  are  of  opinion  that  this  testimony,  taken  in  connection 
with  the  other  circumstances  of  the  case,  shows  that  the  sale 
was  originally  made  for  the  benefit  of  Hays.  If  it  be  true,  as 
we  are  satisfied  from  the  testimony  was  the  case,  that  both  deeds 
were  made  at  the  same  time,  the  discrepancy  in  their  respective 
dates  and  acknowledgments,  indicates  most  forcibly  a  sinister 
purpose,  and  it  is  not  easy  to  reconcile  it  with  openness  and  fair- 
ness in  the  transaction.  No  motive  can  be  assigned  for  it,  unless 
it  was  for  the  purpose  of  creating  a  false  impression  as  to  the 
truth  of  the  transaction.  When  the  deeds  were  actually  execu- 
ted we  are  not  informed ;  nor  does  the  witness  state  that  both 
were  acknowledged  at  the  same  time.  Yet,  from  the  fact  that 
the  magistrate  who  took  the  acknowledgments  was  a  subscribing 
witness  to  both  deeds,  it  is  most  probable  that  both  were  ac- 
knowledged at  the  same  time,  and  that  the  magistrate  signed 
the  acknowledgments  already  written  out  without  noticing  the 
dates,  or  that  he  was  a  willing  party  to  the  misrepresentations 
contained  in  the  dates  of  the  acknowledgments.  The  certificates 
of  the  secretary  of  the  territory  of  the  official  character  of  the 
magistrate  are  both  dated  the  same  day,  and  they  show  that  the 
acknowledgment  of  the  deed  from  Hays  to  Beard  was  taken 
before  it  bears  date.  This  strongly  corroborates  the  recollection 
of  Governor  Eeynolds  as  to  the  false  dates,  and  shows  that  the 
magistrate  was  either  imposed  upon  or  was  a  party  to  the  false 
statements.  Suspecting  no  fraud  or  design,  he  may  not  have 
deemed  the  dates  at  all  important,  as  in  ordinary  cases  they 
would  not  be.  But  Hays  was  an  honest  man.  This  may  be 
ordinarily  true,  and  yet  he  may  have  been  guilty  of  a  legal  fraud 
in  the  purchase  of  this  land.  He  knew  he  was  paying  the  full 
value  of  the  land,  and  that  his  principal  was  anxious  to  sell,  as 
was  manifest  from  his  letters  of  instruction,  and  he  may  have 
been  unable  to  find  another  purchaser  who  would  pay  as  much ; 
his  principal  was  at  a  great  distance,  and  the  means  of  commu- 
nicating with  him  were  seldom  and  precarious.  Under  such 
circumstances,  he  may  not  have  felt  that  he  was  acting  the  part 
of  a  dishonest  man  to  take  the  land  himself  and  pay  for  it  all 
that  it  was  worth.  Knowing,  however,  as  he  probably  did,  that 
the  transaction  was  not  strictly  legal,  but  feeling  confident  of  his 
moral  integrity,  he  thought  it  necessary  and  proper,  in  order  to 
avoid  the  probability  of  future  difficulty,  to  adopt  a  form  which 
would  show  upon  the  face  of  the  transaction  that  it  was  strictly 
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legal.  Eelying  no  doubt  with  confidence  upon  the  great 
[*19]    improbability  *that  the  transaction  would  ever  be  closely 

scrutinized  by  Bleakley,  he  seems  to  have  been  satisfied 
with  making  all  appear  right  upon  the  record,  for  he  does  not 
appear  to  have  thought  it  necessary  to  go  through  with  the 
formality  of  the  payment  of  the  purchase  money  in  the  presence 
of  the  witnesses  to  the  deeds ;  nor  indeed  does  he  appear  to 
have  taken  any  pains  to  conceal  from  them  the  actual  truth  of 
the  matter.  We  are  very  clearly  of  opinion,  that  the  sale  was 
illegal,  and  should  not  be  confirmed. 

Besides  the  special  prayer,  that  the  deed  might  be  perfected, 
the  bill  also  contains  the  general  prayer.  Under  this,  the  court 
decreed  that  the  premises  in  question  should  be  sold ;  and  of 
the  proceeds,  the  amount  of  the  original  purchase  money,  with 
interest,  should  be  paid  to  the  complainants,  and  also  all  taxes 
paid  by  them  on  the  premises,  as  well  as  the  value  of  the  im- 
provements placed  on  the  premises,  deducting  the  rents  and 
profits,  and  setting  aside  the  deed  made  by  Hays  to  Beard.  Of 
course  the  complainants  cannot  object  to  the  relief  thus  granted 
to  tliem  under  the  general  prayer,  but  they  do  object  to  that 
portion  of  the  decree  which  sets  aside  the  deed  from  Hays  to 
Beard,  on  the  ground  that  it  grants  afiirmative  relief  to  the  de- 
fendants. That  is  not  the  proper  view  in  which  to  consider  that 
portion  of  the  decree.  It  was  necessary  to  set  aside  that  deed, 
not  for  the  benefit  of  the  defendants,  but  for  the  purpose  of  en- 
abling the  court  to  grant  that  relief  to  the  complainants  to  which 
they  appeared  to  be  entitled.  Although  ineffectual  in  itself  to 
affect  the  legal  title,  which  the  court  ordered  to  be  sold  for  the 
purpose  of  raising  the  money  decreed  to  the  complainants,  yet 
it  would  exist  as  a  cloud  upon  the  title,  and  might  prevent  the 
full  value  of  the  estate  from  being  realized  upon  the  sale.  It  was 
for  the  benefit  of  all  parties,  therefore,  that  the  fraudulent  deed 
was  finally  disposed  of. 

We  find  no  error  in  the  decree  of  the  circuit  court,  and  it 
must  be  affirmed. 

Decree  affirmed. 
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*Ebenezer  Z.  Eyan,  surviving  assignee  of  the  President,    [*20] 
Directors,  and  Comioany  of  the  Bank  of  Illinois,  Plain- 
tiff in  Error,  v.  The  Trustees  of  the  Town  of  Shaw- 
NEETOWN  and  others.  Defendants  in  Error. 

EKEOR  TO  GALLATIN. 

Mortgage — Liability  of  guarantors  and  sureties. — A  mortgage  given 
to  secure  a  loan  limited  to  twenty  thousand  dollars,  and  under  other  specific 
regulations  on  the  face  of  the  mortgage,  must  be  followed  strictly  to  bind  the 
guarantors  or  sureties. 

Guarautoi-s  and  sureties  are  not  to  be  made  liable  beyond  the  express  terms  of 
their  contract  and  undertaking.  They  have  a  right  to  prescribe  the  terms-  and 
conditions  upon  which  they  will  assume  a  responsibility,  and  no  other  person 
has  a  right  to  change  those  terms,  even  with  the  design  of  diminishing  the  proba- 
bility of  ultimate  loss  by  the  sureties;  and  courts  have  no  right  to  inquire  whether 
the  change  is  advantageous  or  not. 

Equity  pleading — Parties. — A  bill  is  multifarious  when  it  seeks  to  litigate 
sevei"al  claims  or  demands  which  are  in  their  nature  separate  and  distinct  from, 
and  have  no  relation  with,  or  dependence  upon,  each  other.  It  was  proper  to 
make  the  owners  of  the  property,  not  included  in  the  mortgage,  parties  to  the 
bill  seeking  its  foreclosure.  And  the  trustees  of  the  town  were  also  properly 
made  parties  to  the  bill,  for  they  were  ultimately  liable  for  the  debt,  and  conse- 
quently interested  in  taking  the  account. 

At  June  term,  1850,  of  the  Gallatin  Circuit  Court,  the  demur-, 
rer  to  the  complainant's  bill  was  sustained,  and  the  complainant 
declining  to  amend  the  bill,  it  was  dismissed. 

The  bill  charges,  that  the  trustees  of  Shawneetown,  "  incor- 
porated by  an  act  of  the  General  Assembly,  &c.,  entitled,  'An 
Act  concerning  Shawneetown,  approved  10th  January,  1825,  and 
Acts  amendatory  to  the  same,'  wished  to  borrow  from  the  bank, 
&c.,  money  to  enable  them  to  make  improvements  in  town.  That 
to  enable  them  to  effect  the  loan,  and  guarantee  repayment 
thereof  to  the  amount  of  twenty  thousand  dollars  and  interest, 
the  owners  of  certain  lots  in  Shawneetown  executed  a  mortgage 
to  the  bank  in  the  following  words : — 

'This  indenture,  made  the  28th  August,  1837,  between  the 
undersigned,  proprietors  of  lots  in  Shawneetown  of  the  first  part, 
and  (the  bank)  of  the  second  part,  witnesseth,  that  for  and  in 
consideration  that  the  bank  has  agreed  to  loan  for  the  term  of 
ten  years  to  the  trustees  of  Shawneetown,  in  their  corporate 
capacity,  a  sum  not  exceeding  $20,000,  for  the  purpose  of  grad- 
ing and  paving  with  rock  the  river  bank  opposite  said  town,  from 

Cited:  Liability  of  surety:  86  111.  81;  16  111.  58.  Material  alteration  avoids  a 
guaranty:  24 HI.  207.     Demurrer:  98  111.  93. 
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tlie  south  side  of  North  Second  street,  to  a  point  opposite  the  lower 
corner  of  Jun.  lot  No.  1,161  in  said  town;  said  trustees  jDaying 

interest   annually  at  6   per  cent,  per  annum,   on    such 
j-*2ij    *portions  thereof  as  may  from  time  to  time  be  drawn  for 

the  purpose  aforesaid  from  the  respective  times  when  the 
same  shall  be  drawn,  and  paying  the  principal  of  said  loan,  actu- 
ally drawn,  in  instalments  of  ten  per  cent,  per  annum,  after  the 
first  day  of  January,  1839,  the  undersigned  do  hereby  respect- 
ively, each  for  himself,  grant  to  the  said  parties  of  the  second 
part,  their  successors  and  assigns,  for  ever,  a  lien  in  the  nature 
of  a  mortgage  on  the  lot  or  part  of  lot  or  lots  set  down,  num- 
bered, and  described,  opposite  to  his  name.  To  have  and  to 
hold  the  same,  &c.,  as  collateral  security  for  the  punctual  pay- 
ment by  said  trustees  of  the  interest  and  eventual  payment  of 
the  principal  of  said  loan,  agreeably  to  the  contract  of  said 
trustees ;— Provided,  first,  and  it  is  the  distinct  understanding 
of  the  parties  hereto,  that  it  shall  at  all  times  be  competent  for 
any  of  the  undersigned,  his  heirs,  executors,  administrators,  or 
assigns,  so  soon  as  the  expense  of  said  grading  and  pavement 
shall  be  known,  to  pay  the  said  bank  his  proportionate  share  of 
said  expense,  to  be  made  out  according  to  the  number  of  feet 
front,  which  he  or  she  has  subscribed,  and  be  released  from  this 
mortgage  without  affecting  the  liability  of  the  parties.  2d.  It 
is  further  understood,  that  the  undersigned  incur  by  this  instru- 
ment no  personal  or  other  liability  than  to  the  extent  of  the 
value  of  the  property  mortgaged  by  them  respectively,  nor  upon 
that  beyond  his  or  her  fair  ratable  share  and  proportion,  agree- 
ably to  the  number  of  feet  he  or  she  has.  3d.  It  is  further 
understood,  that  after  any  one  shall  have  released  his  or  her 
IDroperty  from  the  lien  hereby  created  upon  the  same,  by  the 
l^ayment  of  the  money  agreeably  to  the  first  of  the  above  pro- 
visions, he  or  she  shall  be  entitled  to  have  the  same  refunded  in 
just  proportion,  or  wholly,  if  in  the  end  the  whole  loan  shall  be 
paid  by  the  said  trustees.  In  witness,'  &c.  That  the  bank,  in 
consequence  of  such  mortgage  security,  did  from  time  to  time 
advance  to  and  in  favor  of  said  trustees  large  sums  of  money, 
of  which,  as  appears  by  the  cash  account  in  said  bank,  a  bal- 
ance is  still  standing  due  and  unpaid,  of  thirty-eight  thousand 
three  hundred  and  eleven  dollars  and  thirty-nine  cents,  by  note 
of  the  trustees  of  Shawneetown,  dated  the  first  of  January, 
1841,  and  bearing  interest  from  date,  at  6  per  tcent. ;  and  one 
thousand  six  hundred  and  eighty-eight  dollars  and  61  cents  by 
book  account ;  that  with  the  funds  so  borrowed  the  said  trustees 
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proceeded  to  the  completion  of  the  work  referred  to  in  said 
mortgage,  at  a  cost  of  $  ,  as  will  appear  by  the  report 

of  the  work  and  estimates  thereof  reported  to  the  said  trustees 
on  the  day  of  ,  1839,  a  copy  whereof  was  filed 

with  the  bill,  whereby  and  by  means  of  such  improvement 
the  said  several  lots  were  *secured  from  encroachments  [*22] 
of  the  river ;  that  certain  lots  were  then  owned  by  the 
proprietors  who  were  not  parties  to  said  mortgage,  but  which 
lots,  however,  were  embraced  in  said  improvements,  and  equally 
benefited  by  it,  to  wit,  &c. ;  that  said  trustees  of  Shawneetown 
became  and  were  long  since  wholly  insolvent,  and  the  inhabit- 
ants of  Shawneetown  abandoned  their  charter,  and  recently  or- 
ganized, under  the  25th  chapter  of  Eevised  Statutes,  and  have 
elected  trustees,  who  are  now  the  president  and  trustees 

of  Shawneetown.  The  bill  further  represented  and  charged  that 
the  residue  of  the  funds  so  borrowed  by  said  trustees  of  Shaw- 
neetown, deducting  the  cost  of  the  completion  of  said  work 
mentioned  in  said  mortgage,  was  expended  by  said  trustees,  for 
the  use  and  benefit  of  the  inhabitants,  and  with  their  consent, 
by  making  further  improvements  in  connection  with  said  work 
first  mentioned,  by  means  of  which  improvement  the  value  of 
the  property  of  the  proprietors  of  the  lots  above  set  forth  was 
and  is  greatly  enhanced,  and  they  in  justice  should  be  required 
to  pay  and  discharge  the  whole  of  said  debt;  that  on  the  19th 
of  October,  1848,  W.  A.  Docker  paid  $6,282.10,  his  proportion, 
&c. ;  that  although  said  several  sums  have  been  long  since  due, 
they  are  not  paid, "  &c. 

Copy  of  Note. 
$38,311^0%  ^^^^  o^  Illinois. 

Sbawneetown,  1st  January,  1841. 
On  or  before  the  first  day  of  January  next,  We,  the  trustees 
of  Shawneetown,  and  our  successors  in  office,  promise  to  pay 
the  president,  directors,  and  company  of  the  Bank  of  Illinois, 
the  sum  of  thirty-eight  thousand  three  hundred  and  eleven  dol- 
lars and  -^-^Q,  paj^able  with  interest  from  hereof  until  paid,  at 
the  rate  of  six  per  cent.,  &c.     In  witness,  &c., 

[Seal.]         W.  A.  Dockek,  President,  &c. 
Attest,         J.  M.  Jones,  Clerk. 
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Causes  of  demurrer  assigned.        ■ 

1st — that  the  bill  is  exhibited  against  H.  Eddy  and  others, 
for  several  distinct  matters  and  causes,  in  many  whereof,  as 
appears  by  the  said  bill,  these  defendants  were  not  in  any  man- 
ner interested  or  concerned :  by  reason  of  which  said  distinct 
matters  the  said  bill  is  drawn  out  to  a  considerable  length. 
And  these  defendants  are  compelled  to  mingle  their  rights  and 
defence  with  others  and  other  distinct  matters,  and  by  joining 
these  defendants  and  distinct  matters  and  others  to- 
[*23]  gether  which  *do  not  depend  upon  each  other  in  the  said 
bill — the  pleadings,  orders  and  proceedings  will,  in  the 
progress  of  said  suit,  be  intricate  and  prolix,  and  these  defend- 
ants put  to  unreasonable  costs  in  defending  the  same,  although 
several  parts  thereof,  and  the  rights,  equities,  and  defences  of 
the  other  defendants  no  ways  concern  them. 

2.  The  bill  does  not  show  any  performance  of  contract  by 
complainant. 

3.  That  the  president  and  trustees  of  Shawneetown  had  no 
authority  or  power  to  borrow  money. 

W.  Thomas  and  G.  Koernek,  for  plaintiffs  in  error. 

W.  B.  ScATES  and  S.  S.  Marshall,  for  defendants  in  error. 

Caton,  J.  This  mortgage  was  executed  for  the  purpose  of 
guaranteeing  the  performance  of  a  contract  between  the  bank 
and  the  corporate  authorities  of  Shawneetown,  the  terms  of 
which  are  recited  in  the  mortgage.  The  guarantors  only  pledged 
their  property  for  the  performance  of  such  a  contract  as  is 
there  specified,  and  the  mortgage  cannot  be  forfeited  by  the 
violation  of  any  other  agreement. 

The  bill  states,  that  the  president  and  trustees  of  the  town 
of  Shawneetown,  desired  to  loan  of  the  bank  a  sum  of  money 
sufficient  to  enable  them  to  make  certain  improvements,  and 
that  for  the  purpose  of  enabling  them  to  effect  such  loan  and 
to  secure  the  repayment  thereof,  to  the  amount  of  twenty  thou- 
sand dollars,  with  interest,  the  mortgage  was  executed.  The 
recital  in  the  mortgage  is,  that  in  consideration  that  the  bank 
had  agreed  to  loan  for  the  period  of  ten  years  to  the  trustees  of 
Shawneetown,  a  sum  not  exceeding  twenty  thousand  dollars,  for 
the  purpose  of  making  the  specified  improvement,  the  trustees 
paying  interest  annually,  at  the  rate  of  six  per  cent,  on  such 
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portions  thereof  as  might  from  time  to  time  be  drawn  for  the 
purpose  aforesaid,  from  the  respective  times  when  the  same 
should  be  drawn,  and  paying  the  principal  of  said  loan  actually 
drawn,  in  instalments  of  ten  per  cent  per  annum,  after  the  1st 
day  of  January,  1839,  the  mortgage  was  executed.  After  set- 
ting out  the  mortgage,  the  bill  goes  on  to  aver  that  the  bank, 
"in  consequence  of  such  mortgage  security  and  guaranty  of 
repayment,  did  from  time  to  time,"  &c.,  advance  to  the  trustees 
"large  sums  of  money,  of  which,  as  appears  by  the  cash 
account  in  said  bank,  a  balance  is  still  standing  due  and  un- 
paid, of  thirty-eight  thousand  and  eleven  dollars  and  thirty-nine 
cents,  by  note  of  the  trustees  of  Shawneetown,  dated  the 
*lst  of  January,  1841,  and  bearing  interest  from  date,  [*24:] 
at  the  rate  of  six  per  cent,  per  annum,  and  one  thousand 
six  hundred  and  eighty-eight  dollars  and  sixty-one  cents,  by 
book  account. 

This  is  all  the  bill  contains  in  relation  to  the  loan  made  by 
the  bank  to  the  trustees ;  and  it  entirely  fails  to  show  that  the 
loan  was  made  in  pursuance  of  and  upon  the  terms  as  specified 
in  the  mortgage.  Indeed,  the  bill  does  not  pretend  that  any 
such  loan  was  made,  nor  does  it  pretend  to  set  forth  how  much 
money  was  loaned  or  advanced  to  the  trustees,  or  upon  what 
terms.  The  mortgage  limits  the  amount  of  the  loan  to  twenty 
thousand  dollars,  and  says  it  shall  not  exceed  that  sum,  and 
specifies  the  rate  of  interest  and  the  extent  of  credit.  The  bill 
shows  that  the  loan  was  for  a  much  larger  amount,  but  upon 
what  credit  we  are  not  informed.  It  may  have  been  but  for  six 
months  or  for  twenty  years,  while  the  mortgage  says  that  the 
terms  of  the  loan  to  secure  which  it  was  given,  should  require 
it  to  be  repaid  by  the  trustees  in  annual  instalments  of  ten  per 
cent,  after  the  1st  of  January,  1839,  and  that  the  accruing 
interest  should  be  paid  annually.  The  sureties  have  never 
undertaken  to  guarantee  the  performance  of  such  an  agreement 
as  was  made.  They  expressly  stipulated  in  the  mortgage  that 
the  loan  should  not  exceed  twenty  thousand  dollars,  while  the 
bill  shows  us  that  it  was  for  nearly  twice  that  sum.  It  is  not 
an  answer  to  say,  that  the  sureties  are  only  sought  to  be  held 
responsible  to  the  extent  of  twenty  thousand  dollars  ;  for  it  may 
well  be,  that  they  would  not  have  become  responsible  for  any 
amount  but  for  the  assurance  that  the  loan  should  be  limited  to 
the  amount  stipulated.  The  ability  of  the  corporation  to  pay 
the  debt  must  have  been  taken  into  consideration  by  the  guaran- 
tors before  they  assumed  any  responsibility ;  and  it  was  unjust 
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to  them  for  the  bank  to  increase  the  liability  of  the  corporation 
beyond  the  amount  stipulated.  Guarantors  and  sureties  are 
not  to  be  made  liable  beyond  the  express  terms  of  their  engage- 
ments. They  have  a  right  to  prescribe  the  terms  and  conditions 
upon  which  they  will  assume  a  responsibility ;  and  no  person 
has  the  right  to  change  those  terms,  even  with  the  design  of 
diminishing  the  probability  of  ultimate  loss  by  the  sureties. 

If  it  were  competent  to  change  the  terms  of  the  contract 
which  the  guarantor  undertakes  to  see  fulfilled,  it  would  be 
equally  proper  to  change  the  parties  to  it,  and  it  would  be  no 
sufficient  answer  to  say  that  the  person  for  whom  the  guarantor 
agreed  to  be  bound,  was  less  responsible  than  the  one  to  whom 
the  credit  was  finally  given.  Courts  have  no  right  to  inquire 
whether  the  change  in  the  terms  of  the  agreement  was  advan- 
tageous to  the  sureties  or  not.     We  cannot  enforce  terms  which 

the  parties  have  not  stipulated  to  fulfill. 
[*25]  *Here  the  bank  not  only  increased  the  liability  of  the 
town  corporation  beyond  the  amount  stipulated  in  the 
mortgage,  and  thereby  manifestly  increased  the  hazard  of  the 
guarantors,  but  it  is  not  shown  that  the  credit  was  given  which 
was  provided  for  in  the  mortgage.  Before  a  liability  could 
attach  upon  the  mortgage,  it  was  for  the  bank  to  show  that 
such  a  loan  had  been  made  as  the  mortgage  was  given  to  secure. 
This  the  bill  entirely  fails  to  show ;  and  hence  we  cannot  hold 
that  any  liability  has  attached  under  the  mortgage. 

The  bill  also  seeks  to  establish  a  lien  upon  other  property 
than  that  embraced  in  the  mortgage,  but  which  was  benefited 
by  the  improvement  which  was  made  with  the  money  loaned 
by  the  bank ;  but  this  claim  was  abandoned  upon  the  argu- 
ment, and  very  properly,  for  there  is  not  a  semblance  of  law 
for  its  support. 

The  bill  was  objected  to  for  multifariousness. 

A  bill  is  multifarious  when  it  seeks  to  litigate  several  claims 
or  demands  which  are  in  their  natures  separate  and  distinct 
from,  and  have  no  relation  or  dependence  upon,  each  other. 
Story's  Eq.  PL  §  271  et  seq.,  and  §  530,531,532,533,534.  It  may 
frequently  be  a  nice  and  difiicult  question  to  determine  whether 
a  bill  is  obnoxious  to  the  charge  of  multifariousness.  In  this 
case  no  difficulty  is  observed ;  we  think  the  objection  is  not  well 
taken.  The  bill  seeks  to  subject  the  property  mentioned  in  the 
mortgage  to  the  payment  of  twenty  thousand  dollars  of  the 
money  advanced ;  and  for  the  residue,  it  seeks  to  subject  this, 
together  with  other  property  benefited  by  the  improvement,  to 
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liability  on  account  of  such  benefit.  "Were  the  complainant 
entitled  to  the  relief  sought,  it  was  proper  to  seek  it  all  in  one 
bill,  although  two  different  liens  are  sought  to  be  enforced.  The 
amount  of  the  liability  of  one  of  the  liens,  assuming  that  there 
was  a  liability,  would  depend  upon  the  extent  of  the  other.  It 
was  proper  to  make  the  owners  of  the  property  not  included  in 
the  mortgage,  parties  to  the  bill  seeking  its  foreclosure,  because 
they  were  interested  in  establishing  the  mortgage,  and  thereby 
decreasing  the  debt  to  which  they  would  be  liable  to  contri- 
bute ;  and  in  distributing  this  liability  among  the  several  lots 
benefited  by  the  improvement,  the  owner  of  each  should  of 
course  be  required  to  be  present.  Although  here  are  separate 
liabilities  sought  to  be  established,  they  are  not  independent  of, 
and  disconnected  from,  each  other ;  and  if  the  several  claims 
could  be  sustained  at  all,  they  might  and  indeed  should  be 
enforced  in  one  suit.  But  one  debt  is  sought  to  be  collected, 
although  different  persons,  or  rather  different  estates,  are  sought 
to  be  subjected  to  the  payment  of  different  portions 
*of  it,  while  the  extent  of  the  liability  of  one,  depends  [*26] 
upon  the  extent  of  the  liability  of  another. 

The  trustees  of  the  town  were  also  necessary  parties  to  the 
suit,  for  they  would  be  ultimately  liable  for  the  repayment  of 
the  whole  debt,  and  had  a  direct  interest  in  the  taking  of  the 
account. 

As  the  bill  shows  no  liability  against  any  of  the  parties 
sought  to  be  charged,  the  demurrer  was  properly  sustained,  and 
the  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Samuel  Hawkins,  Appellant,  v.  Philip  Vineyaed  et  al..  Ap- 
pellees. 

APPEAL  FEOM  PEEEY. 

Sale  on  EXEcrTiON — Eedemption. — Where  a  quarter  section  of  land  has 
been  sold  on  execiition  as  one  tract,  and  the  defendant  has  a  title  to  but  sixty- 
five  acres  of  the  tract,  he  cannot  redeem  the  part  to  which  he  has  title,  by  pay- 
ing the  proportionate  price  for  which  that  part  sold.  The  sale  being  an  entire 
sale,  must  stand  as  such,  or  be  wholly  vacated. 

Cited:  69  ni.  136. 

Redemption — Nature  and  extent  of  right  of. — See  Starr,  &c.,  111.  Stat.  1395, 
ch.  77,  1"  18,  notes. 
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This  cause  was  heard  before  Underwood,  Judge,  at  October 
term,  1851,  of  the  Perry  Circuit  Court.  The  opinion  of  the 
court  contains  a  sufficient  statement  of  the  case. 

E.  S.  Nelson,  for  appellant. 

E.  F.  WiNGATE,  for  appellees. 

Treat,  C.  J.  This  was  a  suit  in  chancery  brought  by  Hawkins 
against  Vinej'ard  and  Hoge.  The  bill  alleged  in  substance, 
that  Vineyard  recovered  a  judgment  against  complainant,  and 
sued  out  an  execution  thereon ;  that  Hoge,  as  sheriff,  levied 
the  execution  on  a  quarter  section  of  land  containing  one  hun- 
dred and  sixty  acres,  and  that  Vineyard  purchased  the  same 
at  the  sheriff's  sale  for  $160;  that  the  complainant  was  the 
owner  of  sixty-five  acres  of  the  tract,  but  had  no  title  whatever 
to  the  residue ;  that  complainant,  within  twelve  months  from 
the  sale,  applied  to  Hoge  to  redeem  the  sixty-five  acres,  and 
offered  to  pay  him  $65  and  interest  thereon  from  the  day  of  the 
sale  at  the  rate  of  ten  per  cent,  per  annum,  but  Hoge 
[*27]  refused  to  *receive  the  money  and  allow  the  application ; 
complainant  brought  the  amount  tendered  into  court,  and 
praj^ed  that  he  might  be  allowed  to  redeem  the  sixty-five  acres. 
The  court  sustained  a  demurrer,  and  dismissed  the  bill. 

The  quarter  section  having  been  sold  as  one  tract,  and  the 
complainant  having  title  to  but  a  part  thereof,  it  would  be  highly 
inequitable  to  permit  him  to  redeem  that  part,  and  leave  the 
sale  in  full  force  as  to  the  remaining  portion.  The  sale  was  an 
entire  sale,  and  it  should  be  allowed  to  stand  as  such,  or  be 
wholly  vacated.  The  complainant  should  have  tendered  the 
whole  of  the  purchase-money  and  interest,  and  have  redeemed 
the  entire  tract.  He  ought  to  put  the  creditor  in  as  good  a  con- 
dition as  he  was  in  before  the  sale.  He  should  give  him  the 
benefit  of  his  purchase,  or  allow  him  to  obtain  full  paj'ment  of 
his  judgment.  But  the  complainant  seeks  to  redeem  the  sixty- 
five  acres,  and  at  the  same  time  insists  that  the  sale  of  the  rest 
of  the  tract  shall  stand.  He  would  thereby  obtain  a  credit  on 
the  judgment  by  the  sale  of  property  in  which  he  had  no  in- 
terest, and  from  which  the  creditor  could  receive  no  benefit. 
Equity  will  not  tolerate  such  injustice.  A  party  who  seeks 
relief  at  the  hands  of  a  court  of  equity,  must  perform  what  is 
just  and  equitable  on  his  part. 

The  decree  is  affirmed.  Decree  affirmed. 
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John  D.  Wilson  and  Wife,  Plaintiffs  in  Error,  v.  William  C. 
Kinney,  Defendant  in  Error. 

EKROK  TO  ST.  CLAIE. 

Where  a  material  averment  in  a  bill  is  neither  admitted  nor  denied  by  the 
answer,  it  must  be  supported  by  proof. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion  of 
the  Chief-Justice.  The  decree  complained  of  was  entered  by 
Caton,  Justice,  at  May  term,  1846,  of  the  St.  Clair  Circuit  Court. 

G.  KoERNER,  for  plaintiffs  in  error. 

G.  Trumbull,  for  defendant  in  error. 

Treat,  C.  J.  The  object  of  this  suit  was  to  obtain  from  the 
heir  at  law  of  Hempstead,  the  legal  title  to  a  tract  of 
land.  *The  bill  alleged  that  William  Kinney  was  the  [*28] 
equitable  owner  of  the  land,  and  that  he  devised  the  same 
to  the  complainant.  The  answer  of  the  heir  to  this  allegation  was 
as  follows  :  "  True  it  may  be,  as  stated  in  the  complainants'  bill, 
that  the  complainant  is  the  legatee  of  William  Kinney,  deceased, 
and  as  such  is  entitled  to  the  estate  of  said  William  Kinney,  as 
stated  in  said  bill. "  The  complainant  made  a  certified  copy  of 
the  will  of  William  Kinney  a  part  of  the  bill,  and  referred  to  it 
as  filed  therewith ;  but  it  does  not  in  fact  appear  ever  to  have 
been  filed.  The  cause  was  submitted  on  bill,  answers,  replica- 
tions, and  exhibits ;  and  the  decree  recited  that  it  appeared  to 
the  court  that  the  complainant  was  the  sole  devisee  of  William 
Kinney. 

The  answer  did  not  admit  that  the  complainant  was  the  devi- 
see of  William  Kinney.  It  neither  admitted  nor  denied  that 
allegation  of  the  bill.  It  amounted  only  to  the  statement,  that 
the  complainant  might  or  might  not  be  such  devisee.  The  effect 
was  precisely  the  same  as  if  the  answer  had  omitted  all  refer- 
ence to  the  allegation.  Where  a  material  averment  in  a  bill  is 
neither  admitted  nor  denied  by  the  answer,  it  must  be  supported 
by  proof.  De  Wolf  v.  Long,  2  Gilman,  679.  It  was,  there- 
fore, incumbent  on  the  complainant  to  sustain  the  allegation  by 
evidence.     It  constituted  the  basis  of   his  right   to  relief.     It 

Cited:  17  111.  470. 
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does  not  aj^pear  that  he  attempted  to  prove  the  truth  of  the 
allegation.  If  he  had  produced  a  certified  copy  of  the  will  at 
the  hearing,  it  would  necessarily  have  been  filed,  and  thereby 
made  a  part  of  the  record  of  the  case.  Holdridge  v.  Bailey,  4 
Scarnmon,  124.  For  this  defect  in  the  proof,  the  decree  was 
unauthorized,  and  must  be  reversed.  The  decree  was  entered 
prior  to  the  passage  of  the  act  of  the  12th  of  February,  1849; 
and  the  case  is  consequently  not  affected  by  its  provisions,  even 
if  they  are  to  be  so  construed  as  to  change  the  rule  in  this  re- 
spect. 

The  decree  is  reversed,  and  the  cause  remanded. 


[*29]    David  Hone,  Plaintiff  in  Error,  v.  Godfeey  Ammons,  De- 
fendant in  Error. 

EEKOE  TO  CLINTON. 

Slaves — Validity  op  sale. — A  contract  made  in  Illinois  for  the  sale  of  a 
person  as  a  slave,  who  is  at  the  time  in  the  State,  and  to  a  citizen  of  the  State, 
is  illegal  and  void.     Trumbitll,  J. 

Same — Validity  of  note. — "Where  a  party  in  this  State  claims  a  negro  as  his 
slave,  the  negro  being  at  the  time  in  the  State,  and  apparently  free,  makes  a  sale 
of  the  negro;  a  note  taken  in  consideration  of  the  sale,  will  nqt  be  enforced, 
unless  there  is  aflfirmative  proof  to  overcome  the  legal  presumption  of  freedom. 
Caton,  J. 

This  cause  was  heard  at  May  term,  1849,  of  the  Clinton  Cir- 
cuit Court,  before  Underwood,  Judge.  The  action  was  founded 
on  a  promissory  note.  The  second  plea  was,  that  the  note  was 
executed  and  delivered  for  the  sale  of  a  certain  negro  man,  then 
running  at  large  in  the  State,  who  was  alleged  falsely  and 
fraudulently  to  be  a  servant  for  life,  and  that  plaintiff  had  a  good 
right,  title,  and  claim  to  said  negro ;  whereas,  in  truth  and  in 
fact,  said  negro  was  not  a  servant  for  life,  but  was  a  free  man ; 
and  that  said  note  was  made  and  executed  for  no  good  or  valua- 
ble consideration. 

The  verdict  and  judgment  was  for  defendant  in  the  circuit 
court. 

Cited:  Conflict  of   laws,  when  lex  loci  governs:    52  111.  248.     Negroes   pre- 
sumed to  be  free:  19  111.  44.     Laws  of  other  States,  when  not  enforced:  19  lU.  45. 
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W.  H.  BissELL,  W.  C.  Kinney,  and  W.  B.  Scates,  for  plaintiff 
in  error. 

S.  Beeese  and  B.  Bond,  for  defendant  in  error. 

Caton,  J.  The  evidence  shows  that  a  negro  was  seen  in 
Clinton  county  the  day  on  which  the  note  was  given ;  that  Hone 
claimed  that  he  was  his  runaway  slave.  For  this  negro  the 
note  was  given.  The  defence  set  up  by  the  second  plea  was, 
that  the  negro  was  a  free  man.  I  think,  beyond  all  question, 
the  evidence  sustained  this  plea.  The  negro  being  in  this  State, 
the  presumption  of  law  was  that  he  was  a  free  man.  Such  have 
been  the  repeated  and  uniform  decision  of  this  court,  and  I  do 
not  feel  called  upon  to  vindicate  its  propriety.  The  moment 
the  defendant  proved  that  the  negro  was  on  our  soil,  he  estab- 
lished 2^rimd  facie  that  he  was  free.  Not  a  shadow  of  evidence 
was  adduced  tending  to  rebut  this  presumption ;  not  even  the 
semblance  of  possession  or  control  by  Hone  either  at  that  or 
any  former  period,  either  in  this  State  or  elsewhere. 
*The  negro  was  walking  abroad  as  free  as  Hone  himself,  [*30] 
and  for  aught  that  appeared  had  ever  been  so.  The 
bare  claim  of  title  by  Hone  was  no  evidence  of  slavery;  nor 
did  the  bare  fact  of  purchase  by  Ammons  upon  this  claim  of 
title,  amount  to  an  admission  on  his  part  that  the  man  was  a 
slave.  Had  the  law  presumed  or  did  the  proof  show  that  the 
man  was  a  slave,  it  might  then  be  said  with  more  show  of  pro- 
priety, that  the  fact  of  purchase  admitted  title  in  Hone ;  for  a 
title  must  necessarily  have  rested  in  some  one,  and  there  would 
have  been  no  affirmative  presumption  of  law  that  the  title  was 
in  some  one  else  rather  than  in  Hone.  But  it  is  different  as  to 
the  condition  of  slavery,  which  requires  affirmative  proof,  to 
overcome  the  legal  presumption  of  freedom.  The  proof  being 
that  the  note  was  given  for  a  free  man,  and  not  for  a  slave,  all 
the  instructions  asked,  founded  on  the  supposition  of  his  being 
a  slave,  were  inapplicable  to  the  case,  and  for  that  reason  alone, 
the  court  was  justified  in  refusing  them;  and  I  prefer  to  place 
my  decision  upon  the  evidence  in  the  case,  which  to  my  mind 
clearly  entitled  the  defendant  to  the  verdict  which  the  jury  gave 
him.  When  the  questions  raised  by  the  instructions  shall  be 
presented  upon  a  state  of  facts  which  involve  them,  I  shall  then 
be  prepared  to  give  an  opinion  upon  their  propriety.  I  am  of 
opinion  the  judgment  should  be  affirmed. 
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Tbumbull,  J.  I  concur  in  affirming  this  judgment,  on  the 
ground  that  a  contract  made  in  Illinois,  for  the  sale  of  a  person 
as  a  slave,  who  is  at  the  time  in  this  State,  and  to  a  citizen 
thereof,  is  opposed  to  the  policy  which  the  people  of  Illinois 
thought  proper  to  adopt  in  the  foundation  of  their  State  govern- 
ment, and  in  the  very  teeth  of  the  express  provisions  of  the 
constitutian.  The  State  constitution  declares  that  "  all  men  are 
born  equally  free  and  independent, "  and  that  "  there  shall  be 
neither  slavery  nor  involu-ntary  servitude  in  this  State  except  as 
a  punishment  for  crime,  whereof  the  party  shall  have  been  duly 
convicted."  In  a  legal  point  of  view,  I  would  as  soon  think  of 
enforcing  a  contract  to  carry  into  effect  the  African  slave  trade, 
as  that  under  consideration.  The  one  is  forbidden  by  an  act  of 
Congress,  and  the  other  by  the  fundamental  law  of  the  State ; 
both  of  which  are  equally  binding  upon  this  court. 

As  a  general  rule,  the  validity  of  a  contract  is  to  be  deter- 
mined by  the  law  of  the  place  where  it  is  made,  unless  it  is  to 
be  performed  in  another  country,  when  the  place  of  performance 
is  to  govern.  If  valid  where  made  or  to  be  performed,  it  is  by 
the  general  law  of  nations  held  valid  everywhere ;  and  if  void 
or  illegal  by  the  law  of  the  place  of  the  contract,  it  is 
[*31]  generally  *held  void  and  illegal  everywhere.  These  would 
seem  to  be  principles  derived  from  the  very  elements  of 
natural  justice,  and,  as  general  principles,  are  recognized  by  the 
universal  consent  of  all  courts  and  jurists,  foreign  and  domestic. 
Story's  Conflict  of  Laws,  §  2i2,  243. 

The  contract  sued  on  was  made  in  Illinois,  and  the  presump- 
tion of  law  is,  was  to  be  performed  in  Illinois.  A  part  of  this 
contract,  the  consideration  of  the  note,  was  the  sale  of  a  negro 
in  Illinois,  to  a  citizen  of  Illinois,  as  a  slave.  Is  there  room 
for  question  even,  that  the  sale  of  a  person  in  this  State  as  a 
slave  is  contrary  to  the  policy  of  our  State  government,  to  say 
nothing  of  the  express  declarations  of  the  constitution? 

If  the  defendant  had  a  right  to  purchase  the  negro  as  a  slave, 
and  hold  him  as  a  slave  for  one  moment,  I  can  see  no  reason 
why  he  might  not  retain  him  a  slave  for  life ;  and  thus  slavery 
would  be  introduced  into  the  State  in  defiance  of  the  declared 
policy  and  fundamental  law  of  its  people. 

Will  it  be  said  that  the  purchaser  had  the  right  to  retain  the 
negro  as  a  slave  till  he  could  remove  him  to  a  State  where 
slavery  exists  ?     If  so,  how  did  he  get  that  right  ? 

The  constitution  and  laws  of  Illinois  certainly  do  not  confer 
it,  and  the  constitution  of  the  United  States  recognizes  no  such 
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right.  The  provision  in  the  latter  instrument,  which  declares 
that  "  no  person  held  to  service  or  labor  in  one  State,  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of  any 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor ;  but  shall  be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due,"  and  the  acts  of  Congress, 
passed  in  pursuance  thereof,  are  unquestionably  of  binding  force 
upon  the  people  of  Illinois ;  but  this  clause  of  the  constitution 
of  the  United  States  has  nothing  to  do  with  this  case. 

The  moment  the  master  sold  the  negro,  if  the  sale  was  valid, 
he  ceased  to  owe  service  or  labor  in  the  State  of  Missouri,  under 
the  laws  thereof;  but  if  he  owed  service  anywhere,  it  was  in 
the  State  of  Illinois,  to  one  of  its  citizens,  and  under  its  laws. 
Illinois,  however,  has  no  law  authorizing  the  holding  of  persons 
in  slavery ;  and  the  [purchaser,  therefore,  took  nothing  by  his 
purchase.  The  moment  the  master  sold- the  slave  in  this  State 
to  one  of  its  citizens,  he  ceased  to  be  a  fugitive  from  any  other, 
and  the  right  to  remove  him  as  such  was  gone.  By  the  very 
act  of  selling  the  slave  here,  his  master  must  be  considered  as 
having  consented  to  his  coming  and  remaining  here ;  and  this 
made  him  free. 

This  principle  is  clearly  settled  by  the  decision  in  the  case  of 
Fish  1-.  Fisher,  2  Johnson's  Cases,  88.  That  case  decides  that 
the  elopement  of  a  slave  could  not  be  considered  as 
bringing  *him  into  the  State ;  but  that  the  subsequent  [*32] 
disposition  of  him  to  a  resident  of  the  State,  instead  of 
reclaiming  him,  legalized  the  change  of  residence  by  the  slave ; 
and  that  thus  the  slave,  by  the  consent  of  his  master,  became 
domiciled  in  the  State,  and  that  it  was,  in  effect,  a  bringing  in 
the  slave  contrary  to  the  statute,  whereby  he  became  free.  This 
case  is  commented  upon  and  sustained  by  the  subsequent  one 
of  Skinner  v.  Fleet,  14  Johns.  263. 

Many  cases  might  be  referred  to  which,  though  not  precisely 
in  point,  settle  principles  analogous  to  those  involved  in  this  case. 

It  has  been  repeatedly  held  in  Mississippi,  that  all  contracts 
for  slaves  introduced  into  that  State  in  contravention  of  a  pro- 
vision in  their  State  constitution  forbidding  their  introduction 
as  merchandise,  were  void ;  that  the  consideration  of  notes 
given  on  the  purchase  of  negroes  so  introduced,  was  illegal,  as 
against  public  policy,  and  that  such  notes  could  not  be  collected. 
Green  v.  Robinson,  5  Howard,  Miss.  Rep.  80 ;  Cowen  v.  Boyce, 
ib.  769 ;  Wooten  v.  Miller,  7  S.  &  M.  380. 
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It  was  held  in  2  Salkeld,  6G6,  that  in  order  to  maintain  an 
action  for  the  price  of  a  slave,  it  must  be  shown  on  the  face  of 
the  pleadings,  that  the  party  was  a  slave  where  he  was  at  the 
time  of  the  sale  ;  and  it  is  said  by  Best,  J.,  in  the  case  of  Forbes 
V.  Cochrane,  2  Barn.  &  Cress.  471,  "that  there  is  not  any  de- 
cided case  in  which  the  power  to  maintain  an  action  arising  out 
of  the  relation  of  master  and  slave,  has  been  recognized  in  this 
country."  I  would  not  be  understood  as  approving  all  that  is 
said  or  decided  in  these  English  cases,  and  only  cite  them  for 
the  purpose  of  showing  how  jealous  courts  are  about  enforcing 
contracts  which  are  contrary  to  the  policy  of  their  own  govern- 
ment. 

It  is  said  by  the  Supreme  Court  of  Massachusetts,  in  the  case 
of  Commonwealth  v.  Aves,  18  Pick,  215,  that  "in  pursuance  of 
a  well-known  maxim,  that  in  the  construction  of  contracts,  the 
lex  loci  contractus  shall  govern,  if  a  person  having  in  other  re- 
spects a  right  to  sue  in  our  courts,  shall  bring  an  action  against 
another,  liable  in  other  respects  to  be  sued  in  our  courts,  upon 
a  contract  made  upon  the  subject  of  slavery  in  a  State  where 
slavery  is  allowed  by  law,  the  law  here  would  give  it  effect." 
From  what  is  here  said,  it  is  manifest  that  the  court  in  Massa- 
chusetts would  not  give  effect  to  a  contract  made  upon  the  sub- 
ject of  slavery  in  a  State  where  slavery  was  not  allowed  by  law ; 
for  then  the  lex  loci  contractus  would  make  the  contract  void. 

In  the  case  I  am  considering,  not  only  was  the  contract  made 
in  Illinois,  a  State  in  which  slavery  is  not  allowed  by  law,  but 
the  slave  who  was  the  subject-matter  of  the  contract  was 
[*33]  at  the  *time  in  Illinois,  and  the  purchaser  was  also  a 
resident  of  the  same  State.  For  the  court  to  lend  its  aid 
to  the  enforcement  of  such  a  contract,  would,  in  my  opinion,  be 
a  violation  of  all  principle  and  all  authority.  If  a  private  sale 
of  this  character  is  valid,  then  a  public  sale  would  be  equally 
so ;  and  the  master  of  a  slave  who  has  escaped  into  this  State, 
may  expose  him  to  public  sale  in  any  part  of  the  same.  If  he 
may  do  this,  he  will  also  have  the  right  to  deliver  the  possession 
to  the  purchaser ;  and  the  courts  of  Illinois  will  be  bound,  when 
called  upon,  to  aid  in  carrying  out  these  objects.  Such  an  idea 
is  not,  in  my  judgment,  to  be  tolerated  for  a  single  moment  in 
a  free  State. 

I  have  treated  this  case  as  if  it  clearly  appeared  from  the 
record  that  the  negro  who  was  the  subject-matter  of  the  contract 
was  a  slave ;  and  admitting  this  to  be  so,  am  of  opinion  that 
the  contract  was  void,  and  the  note  without  consideration ;  and 
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that  the  circuit  court  committed  no  error  in  refusing  the  in- 
struction asked  by  the  plaintiff,  and  giving  the  one  it  did. 

The  second  plea  filed  in  the  case  alleges,  that  the  negro  whose 
sale  was  the  consideration  of  the  note,  was  not  a  servant  for 
life,  but  a  free  man ;  upon  which  allegations  issue  was  taken ; 
and  I  agree  with  Judge  Caton,  that  the  jury,  under  the  evidence, 
were  warranted  in  finding  him  a  free  man,  but  choose  to  place 
my  decision  on  the  other  ground. 

Treat,  C.  J.,  was  clearly  of  opinion  that  the  plaintiff  in  error 
1  was  entitled  to  judgment  on  the  note ;  and  he  dissented  i?i  toto 
from  the  conclusions  of  the  other  members  of  the  court. 


Jordan  McKinney,  Plaintiff  in  Error,  v.  Shadrach  Alvis, 
Defendant  in  Error. 

EKEOK  TO  JEFFEKSON. 

Parties— Assignment  of  choses  in  action.— CAoses  in  action,  except 
negotiable  instruments,  are  not  assignable  at  law  so  as  to  authorize  the  assignee 
to  maintain  an  action  in  his  own  name;  to  maintain  an  action  there  miist  be  com- 
munication, and  a  new  arrangement  between  all  the  parties,  by  which  the  as- 
signor's claim  upon  his  debtor  and  his  liability  to  the  assignee  are  extinguished. 

On  the  2d  of  September,  1850,  the  defendant  in  error,  who 
was  the  plaintiff  in  the  court  below,  sued  the  plaintiff  in  error 
before  a  justice  of  the  peace,  on  an  account  for  eight 
dollars'  *worth  of  rails,  and  obtained  judgment  for  the  [*3-i] 
sum  of  seven  dollars  and  costs.  The  plaintiff  appealed 
to  the  circuit  court,  at  the  special  term  of  Jefferson  Circuit 
Court,  held  in  December,  1851.  The  cause  was  heard  before 
Marshall,  judge,  and  a  jury,  and  a  verdict  was  rendered  for  eight 
dollars.  The  plaintiff  in  error  moved  for  a  new  trial,  and  in 
arrest  of  judgment,  which  motions  were  overruled,  and  judg- 
ment was  rendered  for  Alvis.  To  the  judgment  of  the  circuit 
court,  the  plaintiff  in  error  excepted,  and  tendered  his  bill  of 
exceptions,  which  was  signed  and  sealed.  The  facts  of  the  case 
will  be  found  in  the  opinion  of  the  court. 

E.  S.  Nelson,  for  plaintiff  in  error. 

E.  F.  WiNGATE  and  D.  Baugh,  for  defendant  in  error. 
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Trumbull,  J.  One  Piper,  since  deceased,  had  a  claim  on 
McKinney  for  eight  hundred  rails,  which  Alvis,  under  a  claim 
of  purchase  from  Piper,  called  on  McKinney  to  pay  to  him. 
McKinney  agreed  to  deliver  the  rails  to  Alvis,  but  failing  to 
comply  with  his  contract,  Alvis  sued  to  recover  their  value. 

The  important  question  in  the  case,  and  the  only  one  we  deem 
it  necessary  to  notice  is, — Can  Alvis  maintain  the  action  in  his 
own  name? 

It  is  a  general  rule  that  cJioses  in  action,  excej)t  negotiable 
instruments,  are  not  assignable  at  law  so  as  to  authorize  the 
assignee  to  maintain  an  action  in  his  own  name ;  but  it  is  in- 
sisted, that  an  express  promise,  as  in  this  case,  to  pay  the  debt 
to  the  assignee,  forms  an  exception  to  the  rule.  To  constitute 
an  exception,  however,  in  a  case  like  this,  requires  something 
more  than  a  mere  promise  on  the  part  of  the  debtor  to  pay  to 
the  assignee :  there  must  be  a  communication,  and  a  new  ar- 
rangement between  all  the  parties,  by  which  the  assignor's  claim 
upon  his  debtor,  and  his  liability  to  the  assignee,  are  extin- 
guished. In  this  case,  there  was  no  communication  between 
Piper  and  McKinney ;  nor  did  Alvis  agree  to  release  Piper,  and 
look  alone  to  McKinney  for  the  debt.  It  is  not  like  the  case  put 
in  the  books,  where  it  is  said :  "  Suppose  A.  owes  B.  1001. ,  and 
B.  owes  C.  1001.,  and  the  three  meet,  and  it  is  agreed  between 
them  that  A.  shall  pay  C.  the  1001,,  B.'s  debt  is  extinguished, 
and  C.  may  recover  that  sum  against  A."  Chitty  on  Contracts, 
4S2,  613;  'Wharton  v.  Walker,  4  Barnwall  and  Cresswell,  163; 
Butterfield  v.  Hartshorn,  7  N.  H.  345.  Nor  is  it  a  case  where 
one  person  can  be  said  to  have  withheld  the  money  of 
[*35]  another,  and  thereby  subjected  himself  to  an  *action  at 
the  suit  of  the  latter  for  money  had  and  received ;  but  it 
is  an  attempt  to  maintain  an  action  in  his  own  name,  by  the 
assignee  of  a  contract  for  the  delivery  of  certain  articles  of  per- 
sonal property,  on  the  ground  alone  of  an  express  parol  promise 
by  the  debtor  to  pay  the  property  to  him.  No  consideration  for 
the  promise  is  shown  by  the  record,  for  it  does  not  appear  that 
the  defendant  was  released  by  it  from  his  liability  to  Piper,  nor 
is  there  even  any  legitimate  evidence  in  the  record  of  a  transfer 
of  the  claim  by  Piper  to  Alvis. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 


36 


NOVEMBEE  TERM,  1S52.  35 

Hoare  v.  Harris. 


George  E.  Hoare,  Plaintiff  in  Error,  v.  Addison  S.  Harris, 
Guardian,  &c.,  Defendant  in  Error. 

EREOB  TO  JASPER. 

Practice — Certiorari — Bond — Amendment. — Where  a  gnardian  removes  a 
case  from  the  county  to  the  circuit  court  by  certiorari,  the  condition  of  the 
bond  given,  should  be  as  broad  as  the  statute;  but  a  general  motion  to  dismiss 
does  not  reach  a  defect  in  the  bond,  but  onlj  the  general  right  of  the  guardian  to 
pursue  such  remedy;  the  objection  should  be  specially  taken,  so  that  the  guar- 
dian may  amend  the  bond. 

Same — Petition  for  writ. — Where  a  petition  of  a  guardian  for  a  writ  of  cer- 
tiorari, states  that  he  was  taken  sick  shortly  after  the  service  of  process  upon 
him  and  continued  unable  to  ti-ansact  business,  and  that  as  soon  as  he  was  able 
to  attend  to  business,  and  within  twenty  days  after  judgment,  he  demanded  an 
appeal,  which  was  refused  and  that  the  judgment  was  not  upon  a  valid  claim 
against  the  estate: — 

Held,  that  such  a  petition  entitled  the  guardian  to  the  writ. 

The  opinion  contains  a  sufficient  statement  of  the  case.  The 
petition  was  heard  before  Harlan,  Judge,  at  October  term,  1852, 
of  the  Jasper  Circuit  Court. 

George  E.  Hoare,  in  person. 

C.  H.  Constable,  for  defendant  in  error. 

Treat,  C.  J.  Hoare  instituted  a  proceeding  before  the  county 
judge,  to  recover  a  demand  alleged  to  be  due  him  from  the  estate 
of  Harris.  Process  was  issued  against  and  served  upon  the 
guardian  of  the  heirs  at  law  of  Harris ;  and  judgment  was  finally 
entered  in  favor  of  Hoare,  and  against  the  estate  for  $83  and 
costs.  After  the  time  for  taking  an  appeal  had  expired, 
the  guardian  removed  the  case  into  the  circuit  court  *by  [*36] 
certiorari.  He  executed  a  bond  conditioned  to  pay  the 
judgment  and  costs,  "in  case  the  said  judgment  of  the  said  judge 
of  the  county  court  shall  be  affirmed  on  the  trial  of  the  said  cause 
in  the  said  circuit  court."  The  record  states,  that  "the  plaintiff 
moved  the  court  to  dismiss  the  writ  of  certiorari  filed  herein, 
which  motion  is  overruled  by  the  court."  The  court  then  heard 
the  cause,  and  reversed  the  judgment  of  the  county  judge. 

The  condition  of  the  bond  was  not  as  broad  as  the  statute 
required.  It  should  have  provided  for  the  payment  of  whatever 
judgment  the  circuit  court  might  render  upon  the  dismissal  or 
trial  of  the  appeal.  But  the  general  motion  to  dismiss  the  cer- 
tiorari did  not  reach  this  defect  in  the  obligation.     The  bond 
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was  amendable  as  a  matter  of  right,  and  if  an  objection  had 
been  made  to  it,  the  defect  would  no  doubt  have  been  instantly 
supplied.  If  the  plaintiff  was  not  content  with  the  bond,  he 
should  have  pointed  out  his  objection,  and  thus  have  given  the 
guardian  an  opportunity  to  obviate  it  by  amendment.  The 
motion  to  dismiss  must  be  understood  as  only  raising  the  ques- 
tion of  the  right  of  the  guardian  to  the  remedy  by  certiorari. 

The  petition  on  which  the  certiorari  was  allowed,  set  forth  in 
substance,  that  the  judgment  was  unjust  and  erroneous,  because 
the  estate  was  not  indebted  to  the  plaintiff  in  any  amount  what- 
ever ;  that  the  petitioner  was  taken  sick  shortly  after  the  service 
of  process  upon  him,  and  continued  unable  to  transact  business 
until  after  the  cause  was  tried ;  that  as  soon  as  he  was  able  to 
attend  to  business,  and  within  twenty  days  from  the  trial,  he 
ascertained  for  the  first  time  that  judgment  was  rendered,  and 
thereupon  demanded  an  apj)eal  to  the  circuit  court,  but  he  was 
denied  an  appeal  on  the  ground  that  it  should  have  been  taken 
on  the  day  of  trial.  It  is  apparent  from  the  petition,  that  the 
judgment  was  unjust,  and  that  it  was  not  the  result  of  negli- 
gence on  the  part  of  the  guardian ;  in  other  words,  that  the 
plaintiff  had  no  valid  claim  against  the  estate,  and  the  guardian 
was  prevented  by  illness  from  appearing  and  defending  the 
action.  The  only  remaining  question  is,  Did  he  make  use  of 
proper  diligence  to  procure  an  appeal  ?  On  this  point,  he  states, 
that  as  soon  as  he  was  informed  of  the  result  of  the  trial,  and 
was  able  to  attend  to  business,  he  demanded  an  appeal,  but  his 
application  was  denied,  because  it  should  have  been  made  when 
the  judgment  was  rendered.  In  our  opinion,  he  showed  the 
exercise  of  due  diligence  under  the  circumstances.  Having  ap- 
plied for  an  appeal  at  the  earliest  practicable  moment,  and 
within  the  time  prescribed  by  law,  and  the  application 
[*37]  having  been  denied  by  the  officer  who  *entered  the  judg- 
ment, and  whose  duty  it  was  to  allow  an  appeal  from  it, 
the  guardian  was  entitled  to  remove  the  case  to  the  circuit  court 
by  the  writ  of  certiorari. 

As  no  bill  of  exceptions  was  taken  to  the  judgment  of  the  cir- 
cuit court,  no  question  arises  as  to  its  correctness.  The  pre- 
sumption is,  that  the  evidence  authorized  the  judgment. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Gkeen  L.  J.  Haralson  and  Wife,  Plaintiffs  in  Error,  v.  David 
Bridges,  Defendant  in  Error. 

EKEOR  TO  JOHNSON. 

Husband  and  wife — Payment  of  kent. — A  payment  of  rent  made  to  a 
husband  is  a  legal  discharge  of  liability  for  rent  to  a  wife,  arising  oiit  of  her 
estate;  although  they  were  living  apart.  The  fact  that  husband  and  wife  are 
living  apart  does  not  alter  their  legal  rights  in  this  respect. 

This  suit  was  brought  in  the  Circuit  Court  of  Johnson  County, 
by  Haralson  and  wife  against  Bridges,  in  assumpsit,  for  rent 
due  and  in  arrear,  on  an  agreement  not  under  seal,  for  certain 
premises  described  in  the  declaration.  The  cause  of  action 
arose  before  the  intermarriage  of  the  plaintiffs ;  the  premises 
had  been  leased  from  Mrs.  Haralson. 

The  cause  was  heard  before  Denning,  Judge,  at  August  term, 
1852,  of  the  Johnson  Circuit  Court. 

J.  Jack,  for  plaintiffs  in  error.  ; 

R.  S.  Nelson,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  of  assumpsit,  by  husband 
and  wife,  for  the  recovery  of  rent  which  arose  out  of  the  estate 
of  the  latter,  and  fell  due  before  their  intermarriage.  The  de- 
fendant pleaded  payment  to  one  Smith,  who  was,  at  the  time  of 
the  leasing  and  occupation  of  the  premises  and  the  receipt  of  the 
rent,  the  husband  of  the  said  Judith,  the  present  Mrs.  Haral- 
son ;  the  plaintiffs  replied,  that  the  payment  was  made  by  col- 
lusion, and  to  prevent  them  from  receiving  the  rent  as  was  their 
legal  right,  and  alleged  that  the  said  Smith,  at  the  time  when, 
&c.,  and  till  the  said  Judith  was  subsequently  divorced  from 
him,  was  living  notoriously  separate  and  apart  from  her, 
*having  abandoned  and  wholly  neglected  to  support  her.  [*38] 
To  this  replication  there  was  a  demurrer  which  the  cir- 
cuit court  sustained,  and  that  decision  is  now  assigned  for  error. 

Husband  and  wife — Control  of  wife's  property. — This  subject  is  now  regu- 
lated by  statute  in  this  State.  See  StaiT  &  C.  111.  Stat.  1275,  ch.  68,  1  9,  notes. 
See,  also,  Martin  v.  Robson,  65  111.  129;  Davenport  v.  Karnes,  70  111.  465;  Car- 
penter V.  Davis,  72  111.  14;  I.,  B.  and  W.  Ry.  Co.  v.  McLaughlin,  77111.  275;  Du- 
bois V.  Jackson,  49  111.  49;  Noble  v.  McFarland,  51  111.  226;  Patten  v.  Patten,  75 
111.  446;  McDavid  v.  Adams,  77  111.  155;  Kahn  v.  Wood,  82  111.  219;  Castner  v. 
Walrod,  83  HI.  171;  Enos  v.  Buckley,  94  111.  458;  Geiseni;.  Heiderich,  104  111.  537. 
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We  have  no  doubt  that  a  payment  made  to  Smith,  while  the 
husband  of  Judith,  was  a  legal  discharge  of  the  defendant's  lia- 
bility. The  fact  that  he  and  his  wife  were  then  living  apart  did 
not  alter  their  legal  rights  in  this  respect.  It  may  be  that  upon 
the  state  of  case  set  forth  in  the  replication,  a  court  of  equity 
would  interfere  to  prevent  the  collection,  by  the  husband,  of  the 
rents  issuing  out  of  the  wife's  estate ;  but  unless  restrained  in 
some  such  way,  the  lessee's  right  to  make  payment  to  the  hus- 
band is  unquestioned. 

Judgment  affirmed. 


John  Briley,  Plaintiff  in  Error,  v.  Alfred  Copeland, 
Defendant  in  Error. 

ERKOR  TO  MASSAC. 

JuBiSDiCTiON — Action  against  a  constable. — A  justice  of  the  peace  has 
jurisdiction  to  the  amount  of  one  hundred  dollars,  in  an  action  against  a  consta- 
ble for  non-feasance.  A  party  may,  at  his  election,  sue  the  constable  directly,  or 
bring  an  action  against  him  and  his  sureties,  on  his  ofl&cial  bond. 

This  case  is  stated  in  the  opinion  of  the  court.  The  cause  was 
heard  before  Denning,  Judge,  at  the  June  term,  1S51,  of  the 
Massac  Circuit  Court. 

R.  S.  Nelson,  for  plaintiff  in  error, 

C.  G.  Simons  and  J.  Allen,  for  defendant  in  error. 

Treat,  C.  J.  The  record  shows  that  Briley  brought  an  action 
on  the  case,  before  a  justice  of  the  peace,  against  Copeland,  for 
non-feasance  in  office  as  constable.  The  damages  were  laid  in 
the  summons  at  $50.  The  trial  resulted  in  a  judgment  in  favor 
of  Copeland.  Briley  prosecuted  an  appeal  to  the  circuit  court, 
where  the  suit  was  dismissed  on  the  ground  that  the  justice  was 
without  jurisdiction.  The  I7th  sect.  ch.  59,  R.  S.,  declares  that 
justices  of   the  peace  shall  have  jurisdiction,   "in  all   actions 

against  sheriffs,  coroners,  and  constables,  for  malfeas- 
[*39]    ance,  misfeasance,  or  non-feasance  in  office,  *wherein  the 

amount  claimed  does  not  exceed  one  hundred  dollars." 
The  justice  clearly  had  jurisdiction  of  the  case,  and  the  circuit 
court  consequently  erred  in  dismissing  it.  The  remedy  given  by 
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sect.  118,  ch.  59,  E.  S.,  is  but  cumulative.  A  party  may,  at 
his  election,  sue  the  constable  directly,  or  bring  an  action  against 
him  and  his  sureties  on  his  official  bond. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  J.  Lesher,  Plaintiff  in  Error,  v.  George  Wirth,  Admin- 
istrator of  Adelia  Fox,  deceased,  Defendant  in  Error. 

EREOE  TO  WABASH. 

Widow's  award. — The  -widow  of  a  person  who  dies  intestate,  is  entitled,  as 
her  sole  and  separate  property,  to  certain  specified  articles  of  the  intestate's  es- 
tate, or  their  A'alue. 

Same — Eights  op  CHUiDKEN. — The  children  of  a  widow,  who  dies  intestate, 
a  housekeeper,  and  the  head  of  a  family,  shall  take  the  same  articles  of  property 
that  they  would  take  if  the  intestate  was  a  widower. 

This  was  a  suit  commenced  before  a  justice  of  the  peace  in 
the  county  of  Wabash,  by  Lesher,  to  recover  the  amount  of  a 
medical  bill,  for  services  rendered  the  intestate  in  her  last  ill- 
ness. An  appeal  was  taken  to  the  circuit  court,  and  was  sub- 
mitted to  that  court,  upon  the  following  agreed  case.  That  on 
the  25th  day  of  September,  a.  d.  1840,  Henry  Fox,  of  Wabash 
county,  departed  this  life  intestate,  leaving  Adelia  Fox,  his 
widow,  and  a  number  of  children  his  heirs  at  law ;  that  his  es- 
tate was  settled  by  due  course  of  administration,  and  his  widow 
was  allowed  and  took  her  separate  provision  under  the  statute. 
That  the  widow  by  her  industry  supported  herself  and  family. 
And  afterwards,  on  the  25th  of  September,  1848,  she  departed 
this  life  intestate,  leaving  personalty,  to  the  value  of  one  hun- 
dred and  fifty  or  two  hundred  dollars ;  that  although  there  were 
creditors,  of  whom  the  plaintiff  was  one,  as  attending  physician 
during  the  last  illness,  the  probate  court  of  Wabash  county, 
where  administration  was  had  by  the  defendant,  ordered  the 
whole  of  the  proceeds  of  the  property  to  be  distributed  among 
the  children  residing  with  the  decedent  at  the  time  of  her  death, 
under  the  fourth  section  of  act  number  thirty-seven  in  the  ap- 
pendix, page  597  of  the  Revised  Statutes,  and  that  this  suit 
is  brought  to  recover  the  claim  for  medical  services  as  afore- 

Atrard  to  widow  or  children. — See  Starr,  &c.,  111.  Stat.  223-225,  ch,  3,  l[Tf 
74-80,  notes. 

41 


40  MOUNT  VERNON. 


Lesher  v.  Wirth. 


[*4:0]    said.      Upon  this   state  of    case,  the   circuit    *conrt  of 
Wabash  count}',  Harlan,  Judge,  presiding,  at  April  term, 
1S50,  gave  the  defendant  a  judgment  for  costs,  and  dismissed 
the  plaintiff's  action. 

Lesher  sued  out  this  writ  of  error. 

C.  H.  Constable,  for  plaintiff  in  error.  ¥^  ? 

A.  KiTCHELL,  for  defendant  in  error. 

Caton,  J.  By  our  law  the  widow  of  a  person  who  dies  intes- 
tate, is  entitled,  as  her  sole  and  separate  property,  to  certain 
specified  articles  of  the  intestate's  estate,  or  the  value  thereof  in 
money,  which  she  takes  exempt  from  the  payment  of  debts. 
And  the  fourth  section  of  the  act  of  21st  February,  1845,  pro- 
vides :  "When  the  person  dying  intestate  shall  at  the  time  of 
his  death  be  a  housekeeper,  the  head  of  a  family,  and  shall  leave 
no  widow,  there  shall  be  allowed  to  the  children  of  the  intes- 
tate residing  with  him  (including  all  males  under  eighteen  years 
of  age,  and  all  females)  at  the  time  of  his  death,  the  same 
amount  of  property  as  is  allowed  to  the  widow  by  this  act,  and 
the  act  to  which  this  is  an  amendment."  The  only  question  in 
this  case  is,  whether  the  children,  where  the  intestate  was  a 
widow  who  was  at  the  time  of  her  death  a  housekeeper,  and  the 
head  of  a  family,  shall  take  under  the  provisions  of  this  section, 
the  same  as  if  the  intestate  had  been  a  widower?  To  me  it 
seems  exceedingly  clear,  that  the  children  are  entitled  to  take 
the  property  left  by  a  mother  the  same  as  if  left  by  a  father. 
It  cannot  be  denied  that  the  mischief  designed  to  be  remedied 
exists  in  the  one  case  as  much  as  in  the  other.  Ingenuity  will 
seek  in  vain  for  a  reason  why  the  orphans  should  be  left  entirely 
destitute,  where  the  family  has  been  broken  up  by  the  death  of 
a  mother,  any  more  than  as  if  that  calamity  had  happened  by 
the  death  of  the  father.  They  are  at  least  equally  entitled  to 
the  humane  consideration  of  the  legislature.  The  creditors  of  the 
mother  have  no  more  just  claim  to  take  the  last  crumb  from 
the  mouths  of  the  orphans,  and  turn  them  utterly  destitute  upon 
the  world,  than  have  the  creditors  of  the  father.  A  man  dies, 
leaving  a  family  of  children  to  whom  certain  property  is  set 
apart  for  their  support.  At  the  next  door,  a  woman  dies,  leav- 
ing also  a  family  of  children,  who  are  turned  into  the  street  en- 
tirely destitute.  Is  this  the  equality  of  our  laws,  and  the  equal 
justice  of  our  legislature?  Why  should  those  be  protected  and 
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provided  for,  more  than  these?  We  seek  in  vain  for  the  object 
of  such  a  discriminating  policy,  nor  was  it  ever  designed  by  the 
legislature.  It  was  urged  upon  the  argument  that  if  this 
claim  of  the  *children  be  allowed,  then  two  allowances  [*4:1] 
are  taken  from  the  creditors  instead  of  one ;  first,  upon 
the  death  of  the  husband,  when  the  allowance  was  made  to  the 
widow,  and  next,  upon  the  death  of  the  mother,  when  the  chil- 
dren again  take  it.  But  this  is  a  misapprehension.  The  cred- 
itors of  the  first  intestate  could  never  have  any  claim  upon  the 
estate  out  of  which  these  children  claim  this  allowance,  and  by 
their  claim  being  sustained,  those  creditors  suffer  no  loss.  Nor 
were  the  creditors  of  the  mother  injured  by  the  allowance  made 
to  the  widow  upon  the  death  of  the  husband.  The  two  allow- 
ances are  not  made  from  the  same  estate,  but  from  two  entirely 
separate  and  independent  estates.  Take  the  case  of  a  widow 
who  moves  into  the  state  with  her  family  after  the  death  of  her 
husband,  and  from  a  jurisdiction  where  no  such  allowance  was 
made  her.  If  the  claim  in  the  present  instance  is  to  be  denied, 
then  would  the  claim  of  the  children,  in  the  case  supposed,  be 
denied  also. 

I  think  the  case  before  us  is  clearly  within  the  policy  of  the 
law,  and  the  mischief  designed  to  be  remedied  by  the  legislature, 
and  this  is  certainly  one  important  step  gained  in  arriving  at 
the  true  construction  of  a  statute.  But  it  is  said,  and  with 
truth,  that  the  provisions  of  this  fourth  section  do  not  in  terms 
apply  to  the  family  and  estate  of  a  female  intestate,  and  but 
for  other  provisions  of  our  statutes,  it  might  be  difficult  to  ap- 
ply it  to  such  a  case.  This  act  of  the  21st  of  February,  1845, 
in  which  this  fourth  section  is  found,  is,  and  professes  in  its 
title  to  be,  an  amendment  to  our  statute  of  wills,  and  the  rules 
prescribed  for  the  construction  of  the  statute  of  wills,  apply  to 
the  amendatory  act.  The  seventy-sixth  section  of  the  statute 
of  wills  provides  as  follows  :  "And  whenever  any  party  in  the 
singular  number,  or  a  male  party  is  mentioned,  the  rule  shall 
apply  to  a  female  or  two  or  more  having  a  joint  interest,  so  far 
as  the  rule  can  be  with  propriety  applied,  and  so  far  as  is  not 
otherwise  directed. "  And  the  twenty-eighth  section  of  the  nine- 
tieth chapter  of  the  Eevised  Statutes  provides :  "When  any 
party  or  person  is  described  or  referred  to  by  words  importing 
the  masculine  gender,  females  as  well  as  males,  shall  be  deemed 
to  be  included."  By  referring  to  the  preceding  and  subsequent 
sections  of  that  chapter  it  will  be  seen,  that  the  rules  of  con- 
struction there  given,  are  designed  to  apply  not  only  to  the  Ee- 
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vised  statutes,  but  to  all  others,  whether  antecedent  or  subse- 
quent statutes.  By  these  rules  of  construction  thus  positively 
given,  we  are  required  to  read  the  feminine  pronoun  instead  of 
the  masculine,  whenever  it  occurs  in  this  fourth  section,  if  there 

is  no  impropriety  in  applying  the  rule.     If  it  be  true  that 
[♦42]    we  *advance  the  remedy  and  repress  the  mischief  in  the 

contemplation  of  the  legislature  when  the  law  was  made, 
by  applying  this  rule  of  construction,  then  certainly  there  is  no 
impropriety  in  making  the  application,  but  on  the  other  hand 
there  is  a  most  manifest  propriety  in  doing  so.  And  we  cannot, 
without  imputing  to  the  legislature  the  design  to  make  a  most 
arbitrarj'-  and  unjust  distinction,  entertain  a  doubt  that,  but  for 
the  rule  of  construction  thus  previously  given,  they  would  have 
used  words  in  the  statute  itself  which  would  have  included  both 
male  and  female  intestates.  Indeed,  it  seems  to  me  that  the 
whole  question  in  the  code  must  turn  upon  the  inquiry,  Whether 
from  the  nature  and  character  of  the  provision,  there  is  a  pro- 
priety and  fitness  in  apjDlying  it  to  the  children  and  estates  of 
female  as  well  as  male  intestates ;  and  if  that  is  conceded  or 
shown,  the  law  is  as  positive  as  the  legislature  could  make  it, 
that  it  shall  have  such  application.  I  have  yet  to  hear  the  first 
reason  suggested  which  I  am  capable  of  comprehending,  why 
there  is  not  as  much  propriety  and  fitness  and  justice  in  making 
a  provision  for  the  children  of  a  female,  as  of  a  male  intestate. 
We  are  not  so  to  stick  in  the  bark  of  a  statute,  and  adhere  to 
its  literal  expressions,  as  to  impute  to  the  legislature  an  arbi- 
trary and  senseless  discrimination,  when  by  a  more  penetrating 
and  enlarged  view  of  the  legislative  design,  we  are  enabled  to 
perceive  a  manifest  justness  and  equality  in  the  law.  But  in 
this  case,  when  the  law  and  the  rules  given  us  for  construing  it 
are  taken  together,  no  violence  is  done  to  the  language  of  the 
law  itself,  in  arriving  at  what  I  think  was  the  policy  and  design 
of  the  legislature. 

The  judgment  of  the  circuit  court  is  affirmed. 

Treat,  C.  J.,  dissented. 

Judgment  affirmed. 
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Meredith  Hawkins,  Plaintiff  in  Error,  v.  Thomas  Hunt  et  al., 
Defendants  in  Error. 

EKKOK  TO  JEFFEKSON. 

Specific  pekfokmance — VEEBAii  contract  for  sale  or  land. — A  court 
of  chancery  will  not  by  a  decree  enforce  the  specific  performance  of  a  verbal  con- 
tract for  the  sale  of  land;  unless  such  contract  was  clearly  shown  to  have  been  in 
part  performed,  either  by  the  payment  of  the  purchase-money,  the  taking  pos- 
session of,  or  the  making  of  valuable  improvements  upon,  the  land. 

Practice— Injunction. — *  Although  a  party  may  not  be  entitled  to  an    [*43] 
injunction  in  the  first  instance,  upon  a  bill  not  sworn  to,  upon  a  final 
hearing  of  the  cause,  the  court  will  not  refuse  an  injunction  for  that  reason,  if 
the  party  shows  himself  entitled  to  it. 

The  decree  complained  of  was  rendered  at  September  term, 
1852,  of  the  Jefferson  Circuit  Court ;  Denning,  Judge,  presiding. 

E.  S.  Nelson,  for  plaintiff  in  error. 

D.  Baugh  and  E.  F.  Wingate,  for  defendants  in  error. 

Trumbull,  J.  The  substance  of  the  complainant's  case,  as 
stated  in  his  bill,  is  this:  that  in  April,  1852,  there  was  an 
agreement  between  the  defendants  Hunt  and  Conner,  for  an  ex- 
change of  lands ;  that  complainant  and  others  had  claims 
against  Hunt,  which  complainant  agreed  to  satisfy,  and  also  to 
pay  Hunt  seventy-one  dollars  in  addition,  for  which  he  executed 
a  note  payable  at  Christmas,  1852,  in  consideration  whereof 
Hunt  agreed  by  parol  to  convey  to  complainant,  at  the  then  next 
term  of  the  Jefferson  circuit  court,  the  tract  of  land  which  he 
was  to  get  from  Conner,  then  occupied  by  a  tenant  of  Hunt,  but 
which  Hunt  authorized  the  complainant  to  go  and  take  posses- 
sion of,  and  receive  the  rents ;  that  the  complainant  executed 
his  note  to  Hunt,  and  paid  off  the  claims  against  him,  as  he  had 
agreed  to  do,  and  notified  the  tenants  in  possession  of  his  pur- 
chase, of  which  fact  Conner  was  also  apprised ;  that  Hunt  had 
refused  to  comply  with  his  parol  agreement ;  that  he  and  Con- 
ner had  fraudulently  destroyed  the  contract  between  them  for 
an  exchange  of  lands,  and  Conner  had  got  possession  of  the 
tract  agreed  to  be  conveyed  by  Hunt  to  the  complainant,  and 
that  Hunt  was  insolvent,  and  threatened  to  transfer  complain- 

Cited:    36  m.  174. 
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ant's  note  before  it  fell  due  to  some  bond  fide  assignee.  The  bill 
prays  for  a  specific  pei-formance  of  the  parol  contract,  and  that 
Conner  may  be  compelled  to  unite  with  Hunt  in  a  deed  to  the 
complainant,  and  also  for  general  relief. 

The  defendants,  who  were  Hunt,  Conner,  and  Conger,  the 
tenant  in  possession,  demurred  severally  to  the  bill.  The  cir- 
cuit court  sustained  the  demurrers,  and  dismissed  the  suit ;  and 
those  decisions  are  now  assigned  for  error. 

It  is  very  clear  that  the  complainant  cannot  attain  the  main 
object  of  his  bill.  Although  courts  of  equity  have  been  some- 
times reproached  with  having,  by  construction,  frittered  away 
the  statute  of  frauds  and  perjuries,  yet  no  court  has  ever 
[*4-i]  gone  *so  far  as  to  decree  the  specific  performance  of  a 
verbal  contract  for  the  sale  of  land,  unless  such  contract 
was  clearly  shown  to  have  been  in  part  performed,  either  by  the 
payment  of  the  purchase-money,  the  taking  of  possession,  or 
the  making  of  valuable  improvements.  Neither  of  these  things 
is  clearly  stated  to  have  been  done  in  this  case.  The  complain- 
ant does,  indeed,  in  one  part  of  his  bill,  attempt  to  show  that 
he  has  paid  the  purchase-money  and  had  possession  of  the 
premises ;  but  when  he  comes  to  state  how,  it  is  manifest  that 
only  part  of  the  consideration  has  ever  been  paid,  and  that  he 
never  did  have  the  possession  in  fact,  but  the  premises  were  all 
the  while  occupied  by  Conger,  without  the  payment  or  promise 
to  pay  any  rent  to  the  complainant,  till  Conner  himself  entered 
upon  them. 

The  bill,  moreover,  seeks  the  specific  performance  of  two  con- 
tracts, to  one  of  which  the  complainant  was  a  stranger,  and  it 
is  objectionable  in  that  respect.  Hunt  has  not  now,  nor  did  he 
ever  have  title  to  the  premises ;  but  in  order  to  a  specific  per- 
formance of  the  contract  with  the  complainant,  it  is  first  neces- 
sary to  enforce  specifically  the  contract  for  an  exchange  of  lands 
between  Conner  and  Hunt,  and  that  too  at  the  instance  of  a  third 
person,  and  against  their  wishes. 

So  far  as  Conner  and  Conger  are  concerned,  the  demurrers 
were  rightly  sustained  ;  but  there  is  an  allegation  in  the  bill  that 
Hunt  is  insolvent,  and  that  he  is  threatening  to  transfer  com- 
plainant's note  to  a  ?>o?ui^(/c  assignee.  This  allegation  clearly 
entitles  the  complainant  to  relief  as  against  Hunt,  in  order  to 
his  protection  against  the  note. 

It  was  suggested  on  the  argument  that  the  bill  was  not  sworn 
to,  and  that  therefore  the  complainant  was  not  entitled  to  an 
injunction  to  prevent  a  transfer  of  the  note.  He  may  not  have 
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entitled  himself  to  an  injunction,  in  the  first  instance,  on  filing 
his  bill,  without  having  sworn  to  it ;  but  if,  uj)on  a  final  hearing, 
the  case  shows  that  he  is  entitled  to  an  injunction  to  prevent  a 
transfer  of  the  note,  or  to  a  decree  requiring  it  to  be  surrendered 
up  and  cancelled,  or  to  any  other  relief,  the  court  will  not  refuse 
to  grant  it,  because  the  bill  was  not  sworn  to. 

That  portion  of  the  decree  sustaining  the  demurrers  filed  by 
Conner  and  Conger,  and  dismissing  the  bill  as  to  them,  is  af- 
firmed ;  and  so  much  of  the  decree  as  sustains  the  demurrer 
filed  by  Hunt,  and  dismisses  the  bill  as  to  him,  is  reversed, 
at  his  costs,  and  the  cause  as  to  him  is  remanded  for  further 
proceedings. 


*Thomas  F.  Casey,  Plaintiff  in  Error,  v.  Elijah  B.  Har-    [*45] 
VEY,  Defendant  in  Error. 

ERROE  TO  JEFFERSON. 

Jurisdiction  op  justice — Statutory  penalty. — A  justice  of  the  peace 
has  not  jurisdiction  over  actions  to  recover  the  penalty  given  by  statute,  for  the 
seizure  of  property  exempt  from  sale  on  execution,  where  the  treble  value  of  the 
property  taken  is  more  than  one  hundred  dollars. 

Proceedings  op  court  below — Presumption  op  regularity. —It  will 
be  presumed  that  the  circuit  court  decided  correctly,  unless  the  contrary  affirma- 
tively appears  from  the  record. 

This  cause  was  heard  before  Denning,  Judge,  at  September 
term,  1852,  of  the  Jefferson  Circuit  Court. 

The  opinion  of  the  court  furnishes  a  statement  of  the  case. 

E.  F.  WiNGATE  and  R.  S.  Nelson,  for  plaintiff  in  error. 

D.  Baugh  and  H.  Montgomery,  for  defendant  in  error. 

Treat,  C.  J.  Casey  sued  Harvey  before  a  justice  of  the  peace. 
He  claimed  to  recover  the  sum  of  $99,  it  being  three  times  the 
value  of  certain  property  taken  by  Harvey  as  a  constable,  which 
was  exempted  from  sale  on  execution.  The  justice  rendered 
judgment  in  favor  of  Casey,  and  Harvey  took  an  appeal  to  the 
circuit  court.     The  record  of  the  proceedings  in  the  latter  court 

Cited:  16  111.  295,  392;  103  111.  620;  5  Bradw.  455;  12  Bradw.  262. 
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reads  as  follows :  "  And  now  on  this  day  came  the  plaintiff  and 
also  the  defendant,  and,  by  consent  of  parties,  this  cause  is  sub- 
mitted to  the  court  upon  evidence ;  the  court  having  heard  and 
considered  the  evidence,  and  being  well  advised  in  the  premises, 
considers  and  orders  that  this  cause  be,  and  the  same  is  hereby 
dismissed,  for  the  want  of  jurisdiction  in  the  justice  of  the  peace 
who  took  cognizance  thereof. "  The  dismissal  of  the  suit  is  as- 
signed for  error. 

The  record  does  not  present  the  question,  whether  a  justice 
of  the  peace  has  jurisdiction  of  an  action  to  recover  the  penalty 
given  by  statute  for  the  seizure  of  property  exempt  from  sale  on 
execution.  It  does  not  appear  that  the  suit  was  dismissed  be- 
cause a  justice  has  no  jurisdiction  over  actions  of  this  character. 
It  is  clear  that  a  justice  has  not  jurisdiction  of  such  an  action, 
where  the  treble  value  of  the  property  taken  is  more  than  one 
hundred  dollars.  It  is  a  fair  inference  from  the  record  of  this 
case,  that  the  suit  was  dismissed  because  it  appeared  from  the 
evidence  that  the  treble  value  of  the  property  exceeded  the  maxi- 
mum of  a  justice's  jurisdiction.  If  such  was  the  fact, 
[*46]  the  *decision  was  clearly  right.  And  the  presumption 
^  is  that  the  court  decided  correctly.  The  decision  must 
be  sustained  unless  it  affirmatively  appears  from  the  record  that 
it  was  erroneous,  or  unless  this  court  can  say  that  a  state 
of  case  could  not  have  arisen  to  justify  it.  The  record  does  not 
show  an  erroneous  ruling  of  the  court ;  nor  does  it  authorize  an 
inference  that  the  suit  was  dismissed  for  the  reason  that  a  justice 
has  no  jurisdiction  over  a  penal  action;  on  the  contrary,  it  jus- 
tifies the  conclusion  that  the  suit  was  dismissed  on  a  different 
ground,  the  propriety  of  which  admits  of  no  question.  If  the 
suit  was  dismissed  merely  because  a  justice  has  no  jurisdiction 
of  this  class  of  actions,  that  fact  ought  distinctly  to  appear  on 
the  face  of  the  record,  by  a  bill  of  exceptions,  or  in  some  other 
legitimate  way.  As  the  record  fails  to  show  such  a  state  of  case, 
and  as  the  suit  may  properly  have  been  dismissed  on  another 
ground,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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'  Andrew  Darling,  Plaintiff  in  Error,  v.  Absalom  Banks, 
Defendant  in  Error. 

EEKOR  TO  RICHLAND. 

Slander — Chakge  of  peejuey — Justification. — To  charge  a  witness  with 
sweai-ing  falsely  npon  a  material  point  is  actionable;  and  the  party  making  the 
charge  can  only  excuse  himself,  by  showing  that  the  witness  was  guilty  of  perjury. 
The  justification  must  be  as  broad  as  the  charge. 

Same — Immatekial  testimony. — In  a  suit  for  slander  the  same  strictness  is 
required  in  establishing  justification,  as  in  sustaining  a  prosecution  for  perjury. 
But  if  the  charge  was  made  in  reference  to  only  a  particular  portion  of  the  testi- 
mony of  a  witness,  the  question  of  materiality  is  open  to  investigation;  and  if  it 
turns  out  that  the  testimony  was  immaterial,  the  words  are  not  actionable. 

In  such  a  case,  it  may  be  shown  under  the  general  issue,  that  the  testimony  to 
which  the  charge  was  applied  was  immaterial,  and,  therefore,  that  the  crime  was 
not  imputed. 

The  opinion  of  the  court  sets  out  the  pleadings  in  this  action 
and  the  substance  of  the  testimony  offered  at  the  trial.  The 
cause  was  heard  before  Harlan,  Judge,  and  a  jury,  at  March 
term,  1852,  of  the  Eichland  Circuit  Court. 

C.  H.  Constable,  for  plaintiff  in  error. 
A.  KiTCHELL,  for  defendant  in  error. 

*Treat,  C.  J.  This  was  a  suit  for  slander,  brought  by  [*47] 
Banks  against  Darling.  The  declaration  alleged  that  the 
plaintiff  gave  testimony  as  a  witness,  in  a  cause  pending  before 
a  justice  of  the  peace,  between  one  Brown  and  the  defendant ; 
and  that  the  defendant  said  in  reference  to  that  testimony,  that 
the  plaintiff  swore  to  a  lie,  intending  thereby  to  charge  him  with 
the  crime  of  perjury.  The  defendant  pleaded  not  guilty ;  and 
gave  notice  that  he  would  prove  in  defence,  that  the  testimony 
given  by  the  plaintiff,  on  the  trial  mentioned  in  the  declaration, 
was  false. 

The  plaintiff  introduced  the  following  evidence.  Terry  testi- 
fied, that  he  was  present  at  the  trial  between  Brown  and  the 
defendant,  and  heard  defendant  say  to  plaintiff,  "You  know  that 
when  you  swore  the  settlement  was  after  the  boats  were  finished, 
you  swore  a  lie ;  I  can  show  by  my  books  the  settlement  was  in 

Cited:  40  HI.  480;  71  111.  213. 

Slander — Charge  of  perjury. — Under  the  statute  of  this  State,  the  words 
need  not  have  been  spoken  concerning  a  judicial  proceeding.  See  Starr  &  C. 
111.  Stat.  2285,  ch.  126,  1  2,  notes. 
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Febriinry,  and  the  boats  were  not  done  till  March  or  April,  and, 
acconling  to  that,  you  swore  a  lie."  The  plaintiff  swore,  on  the 
trial,  that  what  he  understood  as  a  settlement  between  Brown 
and  the  defendant,  took  place  at  defendant's  store,  in  March  or 
April,  1S51  ;  Hay  ward  then  asked  plaintiff  if  it  might  not  have 
been  in  February,  to  which  he  answered,  that  it  was  after  he 
finished  the  defendant's  boats,  and  he  did  not  finish  them  till 
March  or  April.  Powers  testified,  that  a  day  or  two  after  the 
trial  he  heard  defendant  say,  that  plaintiff  "did  swear  a  lie,  and 
he  could  prove  it  yet  by  his  books;"  and  he  went  on  to  state  in 
what  plaintiff  had  sworn  falsely,  and  mentioned  the  time  of  the 
finishing  of  the  boats.  The  plaintiff  swore,  on  the  trial,  that  he 
was  in  defendant's  store  in  March  or  April,  1851,  and  heard  a 
settlement  between  him  and  Brown ;  Hay  ward  asked  him  if  it 
might  not  have  been  in  Februar}',  and  he  replied,  it  was  after 
he  got  defendant's  boats  done,  for  he  was  loafing  at  the  time. 
Slielby  testified,  that  the  plaintiff  swore,  on  the  trial,  that  the 
settlement  was  in  March  or  April ;  that  it  might  have  been  in 
February,  but  he  knew  it  was  after  he  finished  defendant's  boats. 
Brown,  the  plaintiff  in  the  suit  before  the  justice,  testified,  that 
the  settlement  between  him  and  defendant  was  made  on  the  11th 
of  February,  but  he  did  not  recollect  whether  plaintiff  was  pres- 
ent. Byers  testified,  that  he  heard  defendant  make  the  decla- 
ration detailed  by  Powers.  Lutz  testified,  that  plaintiff  swore, 
on  the  trial,  that  the  settlement  was  made  in  March  or  April, 
and  in  answer  to  a  question  by  Hayward,  he  said  it  might  have 
been  in  February,  but  it  was  after  the  boats  were  done  :  witness 
thought  the  boats  were  finished  in  March,  for  he  worked  on  them 

in  that  month.  Spring  testified  that  plaintiff  swore  the 
[•48]    settlement  was  made  in  March  or  April ;  that  *he  was 

not  positive  as  to  the  time,  but  it  was  after  the  boats 
were  done,  and  he  knew  they  were  not  finished  in  February. 
Lilly  and  Spangler  testified,  that  plaintiff  swore  the  settlement 
was  made  after  tlie  boats  were  finished. 

The  evidence  on  the  part  of  the  defendant  was  as  follows. 
Newell  testified,  that  he  was  present  at  the  settlement,  and  it 
was  made  about  the  11th  of  February,  1851;  the  boats  on 
wliich  the  plaintiff  worked  were  not  finished  for  three  or  four 
weeks  after  that  time.  Gray  testified,  that  he  worked  for  the 
plaintiff  on  the  boats  between  the  20th  of  February  and  the  10th 
of  March,  and  wlien  he  left,  one  of  them  was  unfinished.  Joy 
testified,  that  phiintiff  swore  the  settlement  was  in  March  or 
April,  for  he  was  loafing  at  the  time.     Totten  testified,  that 
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plaintiff  swore  he  thought  the  settlement  was  in  March  or  April, 
aiid  after  he  had  finished  work  on  the  boats.  Hayward  testified, 
that  he  asked  plaintiff  on  the  trial,  if  the  settlement  might  not 
have  been  made  in  February,  and  he  replied,  "No;  at  any  rate, 
it  was  after  I  got  through  my  work  on  the  boats,  for  I  was  loaf- 
ing at  the  time,  and  that  was  after  I  got  through  work  on  the 
boats."  The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$300.  The  court  refused  to  grant  a  new  trial,  and  judgment 
was  entered  on  the  verdict. 

This  action  was  not  brought  under  the  statute  which  declares 
it  to  be  actionable  to  charge  another  with  false  swearing,  with- 
out reference  to  a  judicial  proceeding.  The  declaration  alleged 
that  the  words  were  spoken  concerning  the  testimony  given  by 
the  plaintiff  on  the  trial  of  a  certain  cause,  and  that  the  defend- 
ant thereby  intended  to  charge  him  with  the  commission  of  the 
crime  of  perjury.  The  case  must,  therefore,  be  considered  with 
reference  to  the  common  law,  and  inspection  of  the  statute. 
To  constitute  the  offence  of  perjury,  a  party  must  swear  falsely 
respecting  a  fact  material  to  the  issue.  If  he  swear  falsely  as 
to  an  immaterial  matter,  he  is  not  guilty  of  perjury.  It  is 
actionable  to  charge  a  witness  with  swearing  falsely  upon  a 
material  point ;  and  the  party  making  the  charge  can  only  ex- 
cuse himself  by  showing  that  the  witness  was  guilty  of  perjury. 
The  justification  must  be  as  broad  as  the  charge.  The  same 
strictness  is  required  in  establishing  a  justification,  as  in  sus- 
taining a  prosecution  for  perjury.  But  if  the  charge  was  made 
in  reference  to  a  particular  portion  of  the  witness's  testimony, 
the  question  of  its  materiality  is  left  open  for  investigation  ;  and 
if  it  turns  out  that  the  testimony  was  wholly  immaterial,  the 
words  are  not  actionable,  and  the  suit  cannot  be  maintained. 
Crookshank  r.  Gray,  20  Johns.  344;  Ross  v.  Rouse,  1  Wend. 
475.  In  such  case,  the  defendant  may  show,  under  the 
general  *issue,  that  the  testimony  to  which  the  charge  [*49] 
was  applied  was  immaterial,  and,  therefore,  that  he  did 
not  impute  the  crime  of  perjury  to  the  witness.  Sibley  v.  Marsh, 
7  Pick.  38 ;  Coons  v.  Robinson,  3  Barbour's  Sup.  C.  R.  625. 

In  the  present  case,  the  defendant  did  not  apply  the  charge 
of  false  swearing  to  the  plaintiff's  testimony  generally.  He 
pointed  out  only  a  part  of  the  testimony,  and  characterized  it 
as  false.  He  asserted  that  the  plaintiff  s^vore  falsely,  in  stating 
that  the  settlement  was  made  after  the  boats  were  finished. 
The  charge  did  not  relate  to  the  rest  of  his  testimony.  It  con- 
clusively appeared  from  the  evidence,  that  the  plaintiff  swore 
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tlmt  tlio  settlement  was  made  after  he  had  finished  the  defend- 
nnt's  boats ;  and  it  as  clearly  appeared,  that  the  settlement  was 
in  fact  made  several  weeks  before  the  boats  were  completed.  If 
the  time  when  the  settlement  took  place  was  not  a  material 
inquiry  on  the  trial  between  Brown  and  the  defendant,  then  the 
words  proven  were  not  actionable,  for  they  did  not  amount  to  a 
charge  of  perjury.  But  if  the  time  of  the  settlement  was  mate- 
rial, the  evidence  clearly  showed  that  the  charge  was  true,  and 
•the  defendant  was  justified  in  making  it.  In  either  point  of 
view,  the  evidence  did  not  authorize  the  verdict,  and  the  court 
should  have  granted  a  new  trial, 
'  The  judgment  must  be  reversed,  and  the  cause  be  remanded. 

Judgment'  reversed. 


Edenezer  Z.  Ryan,  surviving  Assignee  of  Bank  of  Illinois,  Ap- 
pellant, V.  Jacob  May,  Appellee. 

APPEAL  FKOM  LAWKENCE. 

Title  to  note— Transfer— Statute.— The  legal  title  to  a  note  by  onr  stat- 
ute cnnnot  he  transferred  by  a  separate  instniment  in  writing.  The  mode  pointed 
out  by  the  st^ttut-e  must  be  pursued,  in  order  to  vest  a  right  of  action  in  the 
Bssijfnee. 

Plf.adino— Demurrer- Effect  of.— The  general  rule,  that  a  demurrer 
mast  he  carried  Imck  and  sustained  to  the  first  defective  pleading,  does  not  apply 
no  as  to  carrj-  it  behind  a  plea  in  abatement.  If  the  plea  is  bad,  the  judgment 
must  he  renpontlent  ounler. 

A  demurrer  to  one  pleading,  cannot  be  carried  back  to  another  to  which  it  did 
not  profess  to  be  an  answer,  and  with  which  it  had  no  connection. 

The  opinion  contains  a  full  statement  of  the  case.  The  cause 
was  heard  before  Harlan,  Judge,  at  September  term,  1852,  of 
the  Lawrence  Circuit  Court. 

William  Thomas,  for  appellant. 

[•50]    •€.  11.  Constable  and  A.  Kitchell,  for  appellee. 

Caton,  J.  This  action  was  brought  upon  a  note  payable  to 
the  bank,  by  liyan,  surviving  assignee  of  the  bank,  in  whom  the 
legal  title  was  vested  by  the  assignment  and  several  acts  of  the, 

riTKD:  rarryinR  back  demurrer:  39  111.  370,  Mode  of  assignment  of  nego- 
toable  |)«per:  08  III.  32;  40  lU.  2«3;  15  Dl.  3G4  "leutux  u^^^ 
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legislature.  The  defendant  filed  a  plea  in  abatement,  which 
states  in  substance,  that  Ryan  was  not  the  assignee  of  the  bank, 
and  had  no  legal  interest  in  the  note  sued  on,  because  he  with 
others  had,  by  a  certain  deed  of  indenture,  conveyed  and  trans- 
ferred the  note  to  William  Thomas.  To  this  plea  a  replication 
was  filed,  averring  that  Ryan  did  not  by  indorsement  on  the 
note  assign  it  to  Thomas,  so  as  to  vest  the  legal  title  in  him. 
To  this  replication  a  demurrer  was  filed,  which  was  sustained  by 
the  circuit  court,  and  judgment  rendered  for  the  defendant  on 
the  plea  in  abatement.  The  defence  set  up  by  the  plea,  was . 
I  certainly  not  answered  by  the  replication,  and  if  the  plea  was 
good,  the  replication  was  undoubtedly  bad.  The  plea  states, 
that  Ryan  assigned  the  note  to  Thomas  by  a  separate  instru- 
ment. This  statement  is  not  denied  by  the  replication,  but  that 
avers,  that  Ryan  did  not  assign  it  by  indorsement  thereon. 
The  plea  in  our  opinion  was  insufficient.  It  did  not  show  that 
the  legal  title  to  the  note  had  passed  out  of  Ryan.  By  our 
statute  the  legal  title  to  a  note  cannot  be  transferred  by  a  sep- 
arate instrument  in  writing.  The  statute  says  that  the  note, 
bond,  bill,  &c.,  "shall  be  assignable  by  indorsement  thereon, 
under  the  hand  or  hands  of  such  person  or  persons,  and  of  his, 
.her,  or  their  assignee  or  assignees  in  the  same  manner  as  bills 
of  exchange  are,  so  as  absolutely  to  vest  the  property  thereof  in 
each  and  every  assignee  or  assignees  successively."  This  is  the 
mode  pointed  out  by  the  statute,  and  it  must  be  pursued  in  order 
to  vest  a  right  of  action  in  the  assignee  of  a  note.  The  plea, 
therefore,  did  not  show  that  the  legal  title  had  passed  from  the 
plaintiff  to  Thomas.  The  demurrer  should  have  been  carried 
back  to  the  plea. 

But  the  defendant  insists  that  the  declaration  was  also  bad, 
because  the  time  had  elapsed  within  which  the  assignees  were 
required  to  wind  up  the  affairs  of  the  bank ;  and  that  hence  the 
rights  of  the  plaintiff,  as  assignee,  had  ceased.  This  question 
we  are  not  at  liberty  now  to  investigate.  It  is  a  general  rule, 
that  a  demurrer  must  be  carried  back  and  sustained  to  the  first 
defective  pleading.  This  rule  does  not  apply,  so  as  to  carry  a 
demurrer  behind  a  plea  in  abatement.  If  the  plea  is  bad,  the 
judgment  must  be  respondeat  ouster.  In  stating  the  exceptions 
to  the  general  rule,  that  a  demurrer  must  be  sustained  to  the 
first  defective  pleading,  Mr.  Stephen  says :  "First,  if  the 
plain*tiff  demur  to  a  plea  in  abatement,  and  the  court  de-  [*51] 
cide  against  the  plea,  they  will  give  judgment  of  respondeat 
ouster,  without  regard  to  any  defects  in  the  declaration. "     Ste- 
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phen's  Plead.  144.     This  rule  was  applied  in  Eich  v.  Pilkington, 
Carthews,  R.  171,  and  in  Hastrop  v.  Hastings,  1   Salk.  212. 

When  we  consider  the  peculiar  character  of  a  plea  in  abate- 
ment, the  reason  is  obvious.  Unlike  other  pleas,  a  plea  in 
abatement  does  not  profess  to  answer  the  declarat'ion,  or  defeat 
the  cause  of  action.  It  goes  only  to  the  writ.  It  would  be  in- 
consistent with  all  sound  rules  of  pleading,  to  carry  a  demurrer 
to  one  pleading  back  to  another,  to  which  it  did  not  profess  to 
be  an  answer,  and  with  which  it  had  no  conneeiion.  Dean  v. 
Boyd,  9  Dana,  179 ;  Crawford  v.  Slade,  9  Alabama,  887.  The 
demurrer  should  have  been  sustained  to  the  plea  in  abatement, 
and  a  judgment  rendered,  that  the  defendant  answer  over. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


William  S.  Mobley,  Plaintiff  in  Error,  v.  Ebenezer  Z.  Etan, 
surviving  Assignee  of  the  Bank  of  Illinois,  Defendant  in  Error. 

ERROE  TO  GALLATIN. 

♦ 

Indoksement — Time  of — Presumption. — Where  a  note  is  indorsed,  with- 
out date,  the  presninption  of  law  is  that  it  was  indorsed  before  it  became  due. 

If  the  time  of  the  indorsement  becomes  material,  it  is  incumbent  on  the  maker 
to  show  that  it  was  made  after  the  maturity  of  the  instrument. 

Note  obtained  by  fraud. — If  a  note  is  assigned  before  it  falls  due,  the 
maker  may  show  in  defence,  that  the  execution  of  the  instrument  was  obtained 
through  fraud  or  circumvention,  and  thus  defeat  a  recovery  by  the  assignee. 

Assignment — Defence. — The  maker  of  a  note  assigned  before  maturity, 
cannot  offset  a  payment  previously  made  upon  it,  unless  the  assignee  had  notice 
of  it  before  assignment. 

S.\me — Notice.— The  payee  of  a  note  need  not  give  the  maker  notice  of  the 
assignment,  the  latter  must  ascertain  who  is  the  holder  of  the  note. 

Cited:  Fraud  in  executing  note:  45  III.  307.  Presumption  that  indorsement 
■was  antecedent  to  maturity:  89  111.  194;  45  111.  307. 

Negotiable  paper — Date  of  indorsement — Presumption  as  to. — It  is  a  pre- 
sumption of  law  that  an  indorsement  without  date  was  made  at  the  time  of  exe- 
cution, or,  at  least,  before  maturity  and  dishonor.  In  addition  to  the  above  case 
of  Moblev  V.  Ryan,  see  Pettis  v.  "Westlake,  3  Scam.  535;  Stewarts.  Smith,  28 
111.  397;  White  v.  Weaver,  41  111.  409;  Smith  v.  Nevlin,  89  111.  193;  Dejtuy  v. 
Schuyler,  45  111.  306;  Snyder  v.  Oatman,  16  Ind.  205;  Hopkins  v.  Kent,  17  Md. 
387;  Mason  v.  Noonan,  7  Wis.  609;  Leland  v.  Farnham,  25  Vt.  553;  Pinkerton 
r.  Bailev,  8  Wend.  600;  Webster  v.  Calden,  56  Me.  204;  Johnson  v.  Josey  34 
Tex.  533;  Noxon  v.  DeWolf,  10  Gray,  346;  Webster  v.  Lee,  5  Mass.  334;  Bum- 
ham  r.  Wood,  8  N.  H.  334;  Good  v.  Martin,  95  U.  S.  94;  N.  O.  C.  &  B.  Co.  v. 
Montgomerv,  95  U.  S.  16;  Collins  v.  Gilbert,  94  U.  S.  753;  Cripps  v.  Davis,  12 
M.  &  W.  165;  Parkin  v.  Moon,  7  C.  «t  P.  408;  Lewis  v.  Parkes,  4  Adol.  &  E.  838. 
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The  opinion  contains  a  statement  of  the  case. 

The  cause  was  tried  before  Maeshall,  Judge,  without  the 
intervention  of  a  jury,  at  July  term,  1852,  of  the  Gallatin  Cir- 
cuit Court ;  and  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant in  error.  Mobley  brings  the  cause  to  this  court,  and 
assigns  errors. 

N.  L.  Freeman,  for  plaintiff  in  error. 

*W.  Thomas,  for  defendant  in  error.  [*52] 

Treat,  C.  J.  This  was  an  action  of  debt  brought  by  Ryan, 
as  surviving  assignee  of  the  Bank  of  Illinois,  against  Mobley. 
The  declaration  was  on  a  promissory  note  made  by  the  defend- 
ant to  Gatewood,  and  by  the  latter  assigned  to  the  bank.  The 
plea  was  payment.  On  the  trial,  the  plaintiff  introduced  a 
promissory  note  made  by  the  defendant  on  the  28th  of  October, 
1840,  for  the  sum  of  $150,  and  payable  to  E.  H.  Gatewood  on 
or  before  the  1st  of  March,  1842,  with  the  signature  of  Gate- 
wood  indorsed  thereon,  over  which  the  plaintiff  wrote  an  assign- 
ment to  the  bank.  It  was  admitted  by  the  parties,  that  the 
books  of  the  bank  showed  that  the  note  was  discounted  in  the 
bank  by  Gatewood  before  it  became  due;  but  the  defendant 
objected  to  the  competency  of  the  books  to  prove  that  fact.  It 
was  further  admitted,  that  the  note  was  given  for  a  tract  of  land 
sold  by  Gatewood  to  the  defendant,  and  that  the  defendant  be- 
fore the  note  fell  due  sold  the  land  to  Sanders,  who  agreed  to 
pay  $133  on  the  note;  that  after  the  note  was  due,  but  before 
the  defendant  had  any  notice  of  the  assignment  thereof,  Gate- 
wood  applied  to  him  for  payment,  and  represented  that  he  hai 
mislaid  the  note,  but  would  find  the  same  and  give  it  up,  if  de- 
fendant would  pay  it ;  that  Sanders  then  executed  a  note  to 
Gatewood  for  $133,  with  defendant  as  security,  and  defendant 
executed  another  note  to  Gatewood  for  the  balance,  with  San- 
ders as  security,  which  two  notes  were  received  by  Gatewood  in 
full  satisfaction  and  discharge  of  tli£  note  now  in  controversy ; 
that  the  two  notes  were  fully  paid  to  Gatewood  and  taken  up, 
before  ^le  defendant  had  any  notice  of  the  assignment  of  the 
note  in  question  by  Gatewood  to  the  bank.  On  this  state  of 
case,  the  court  rendered  judgment  in  favor  of  the  plaintiff  for 
the  amount  of  the  note  and  interest. 

It  will  not  be  necessary  to  inquire,  whether  it  was  competent 
to  prove  by  the  books  of  the  bank  when  the  note  was  indorsed. 
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"Where  an  indorsement  is  without  date,  the  presumption  of  law 
is,  that  it  was  made  before  the  note  became  due.  If  the  time 
of  the  indorsement  becomes  material  for  the  purpose  of  defence, 
it  is  incumbent  on  the  maker  to  show  that  it  was  made  after  the 
maturity  of  the  instrument,  and  thereby  destroy  the  legal  pre- 
sumption. It  was  so  expressly  ruled  in  Pettis  v.  Westlake,  3 
Scammon,  535.  In  this  case,  there  was  nothing  in  the  evidence 
tending  to  rebut  the  presumption  that  the  note  was  assigned  to 
the  bank  before  it  fell  due.  The  question  then  arises,  Is  the  de- 
fendant to  be  protected  in  the  payment  made  to  the  payee 
[*53]  after  the  maturity  of  the  note  ?  It  is  one  of  easy  *solution. 
Under  the  provisions  of  our  statute,  if  a  note  is  as- 
signed before  it  falls  due,  the  maker  may  show  in  defence  that 
the  execution  of  the  instrument  was  obtained  by  fraud  or  cir- 
cumvention, and  thus  defeat  a  recovery  upon  it  by  the  assignee. 
But  he  is  not  permitted  to  set  up  any  other  defence  to  a  note 
assigned  before  maturity,  unless  he  shows  that  the  assignee  had 
notice  of  the  defence  when  he  received  the  assignment.  In  such 
case,  he  is  not  even  allowed  to  avail  himself  of  a  payment  made 
on  the  note  previous  to  the  assignment,  unless  he  proves  that 
the  assignee  had  notice  thereof  when  the  note  was  assigned.  It 
follows  that  he  is  not  protected  in  making  payment  to  the  payee 
subsequent  to  an  assignment  made  before  maturity.  When  a 
note  is  thus  assigned,  the  maker  becomes  the  debtor  of  the  as- 
signee, and  cannot  discharge  himself  by  making  payment  to  any 
other  person.  The  assignee  is  not  affected  by  any  subsequent 
transactions  between  the  original  parties  to  the  instrument. 
He  is  not  bound  to  give  the  maker  notice  of  the  assignment. 
The  latter  must  ascertain  who  is  the  holder  of  the  note,  and 
make  payment  accordingly.  He  can  fully  protect  himself  against 
a  demand  of  payment  from  the  payee,  by  refusing  to  pay  unless 
the  note  is  surrendered.  If  the  defendant  had  pursued  such  a 
course,  no  difficulty  would  have  arisen.  The  payment  in  ques- 
tion was  made  in  his  own  wrong,  and  he  must  abide  the  conse- 
quences of  his  negligence. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Calvin  Gold  et  ux.,  Plaintiffs  in  Error,  v.  Ebenezer  Z.  Eyan, 
Assignee,  &c.,  Defendant  in  Error. 

ERKOR  TO  GALLATIN. 

PIjEADING  in  equity.— a  complainant  is  botuid  by  the  allegations  of  his  bill, 
and  if  he  fails  to  show  by  it  that  he  is  entitled  to  any  or  only  partial  relief,  it  is 
erroneous  to  decree  it  to  him,  or  to  a  greater  extent  than  he  has  claimed. 

Dower. — It  is  erroneous  to  debar  a  woman  of  her  claim  to  dower  in  premises, 
included  in  a  mortgage  which  she  did  not  sign. 

The  decree  in  this  suit  was  entered  by  Marshall,  Judge,  at 
the  October  term,  1851,  of  the  Gallatin  Circuit  Court.  All  the 
facts  necessary  to  a  full  understanding  of  the  opinion,  are  stated 
in  it. 

*Olney  and  Freeman,  for  plaintiffs  in  error.  [*54] 

William  Thomas,  for  defendant  in  error. 

Trumbull,  J.  This  was  a  bill  in  chancery,  filed  in  the  Gal- 
latin circuit  court  to  foreclose  five  mortgages,  four  of  which  were 
executed  by  Gold  and  wife,  and  one  by  Gold  alone,  to  the  presi- 
dent, directors,  and  company  of  the  Bank  of  Illinois.  In  the 
condition  of  each  of  the  mortgages  is  a  provision  making  the 
mortgage  a  security  for  any  renewed  note  that  might  be  given 
in  lieu  of  the  original  one  specified  in  the  mortgage ;  and  the 
bill,  after  setting  forth  this  condition,  contains  an  allegation  in 
reference  to  three  of  the  mortgages,  "that  in  conformity  with  the 

terms  of  said  condition,  the  said  Calvin  Gold,  on  the 

day  of ,  A.  D. ,  renewed  the   said  note  by  giving 

his  note  to  the  president,  directors,  &c.,  of  the  Bank  of  Illinois 

for  the  sum  of  $ ,  payable  in months   from   said 

date,  with  eight  per  cent,  interest,  upon  which   said   renewed 

note  there  is  due  to  the  Bank  of  Illinois  the  sum  of  $ . 

The  notes  to  secure  which  two  of  the  mortgages  are  alleged  to 
have  been  given,  are  not  stated  to  have  been  renewed,  and  as  to 
those  notes,  the  dates,  amounts,  and  times  of  payment,  are 
specifically  set  forth,  as  also  the  amount  then  due  upon  each. 

The  defendants  filed  a  demurrer  to  the  bill,  which  the  court 
overruled,  and  upon  their  refusal  to  answer  further,  the  bill  was 
taken  pro  confesso,  and  a  decree  entered  upon  all  the  mortgages, 
requiring  the  defendant  Gold  to  pay  the  sums  due  on  the  same, 

57 


5^  MOUNT  \^RNON. 


Gold  V.  Ryan. 


amounting  in  the  whole  to  $17,335.21,  by  a  certain  day  therein 
named.  Or,  in  case  of  his  refusal  so  to  do,  foreclosing  both  him 
and  his  wife  from  all  equity  of  redemption  in  and  to  the  mort- 
gaged premises.  A  motion  was  made  in  the  circuit  court  to 
set  aside  the  decree,  which,  being  overruled,  and  the  defendants 
failing  to  pay  the  sum  decreed  to  be  due,  the  mortgaged  prem- 
ises were  sold  by  the  master,  and  deeds  executed  to  the  pur- 
chasers. The  master  made  his  report  of  the  sale,  to  which 
numerous  exceptions  were  taken,  all  of  which  were  disallowed  by 
the  court,  and  the  report  approved. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  notice 
any  of  the  proceedings  subsequent  to  the  decree,  for  if  that  was 
erroneous,  it  will  have  to  be  reversed,  and  the  subsequent  pro- 
ceedings, unless  the  rights  of  third  persons  have  in  the  mean- 
time intervened,  will  fall  with  it. 

The  bill  showed  sufficient  to  entitle  the  complainants  to  a 
decree,  at  least  upon  two  of  Mie  mortgages.  The  demur- 
[*55]  rer,  *therefore,  was  properly  overruled ;  but  by  refusing 
to  answer  further,  and  allowing  the  bill  to  be  taken  for 
confessed,  the  defendants  only  admitted  such  facts  as  were 
properly  alleged  in  the  bill,  and,  upon  three  of  the  mortgages 
the  complainants  failed  to  show  that  any  thing  was  due.  The 
original  notes  to  secure  which  they  were  given,  were  extinguished 
by  the  execution  of  the  renewed  notes,  the  dates,  amounts,  and 
times  of  payment  of  which  are  all  left  blank  in  the  bill,  and  the 
notes  themselves  are  not  made  exhibits  to  it. 

A  complainant  is  bound  by  the  allegations  of  his  bill,  and  if 
he  fails  to  show  by  the  bill  that  he  is  entitled  to  any  or  only 
partial  relief,  it  is  erroneous  for  the  court  to  decree  it  to  him,  or 
to  a  greater  extent  than  he  has  claimed. 

The  decree,  moreover,  forecloses  the  equity  of  redemption  of 
Hannah  Gold  in  the  premises  described  in  the  mortgage  which 
she  did  not  execute,  and  directs  the  master,  in  case  of  sale,  to 
execute  deeds  to  the  purchasers,  conveying  to  them  all  the  right, 
title,  and  interest  which  she  might  have  in  the  premises.  The 
court  had  no  right  to  debar  her  of  a  claim  of  dower  in  the 
premises  included  in  the  mortgage  which  she  did  not  sign. 

Decree  reversed,  and  cause  remanded. 

Decree  reversed. 
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William  H.  Walter,  Plaintiff  in  Error,  v.  William  Kirk  et  al., 
Defendants  in  Error. 

EKKOK  TO  JEFFERSON. 

Note  patable  to  administrator — Transfer. — If  a  note  is  made  payable 
directly  to  A.  B.,  administrator,  &c.,  he  may  transfer  the  legal  interest  in  it  to 
another,  by  indorsement. 

Assignment  after  maturity — Defence. —  Under  our  statute,  -where  a 
promissory  note  is  assigned  after  it  becomes  due,  the  maker  may  interpose  the 
same  defences  to  it,  in  the  hands  of  the  assignee,  that  he  could  if  it  were  in  the 
hands  of  the  payee. 

Assignment  before  maturity — Defences — Notice. — Where  a  note  is 
assigned  before  its  maturity,  the  maker  is  allowed  to  show  in  defence,  that  its 
execution  was  procured  by  fi-aud  or  circumvention;  but  as  respects  other  de- 
fences, he  is  required  to  prove  that  the  assignee  had  notice  of  them,  when  he  re- 
ceived the  assignment. 

A  note  assigned  on  the  day  it  is  made  payable,  is  assigned  before  it  is  due. 
The  maker  has  the  whole  of  that  day  to  make  payment.  An  action  cannot  be 
brought  on  the  note  until  the  day  after  it  becomes  due. 

Evidence. — It  is  not  competent  to  prove  by  parol  that  a  judgment  was  ren- 
dered by  a  justice;  his  docket,  or  a  transcript  of  it,  is  the  best  evidence. 

Assignment  without  recourse — Notice. — The  mere  fact  of  selling  a  note 
at  a  discount,  and  assigning  it,  without  recourse,  does  not  show  that  the  assignee 
had  notice  that  there  was  a  defence  to  it. 

*The  opinion  contains  a  statement  of  the  case.     The    [*56] 
cause  was  submitted  to  the  court,  Marshall,  Judge,  pre- 
siding, at  September  term,  1852,  of  the  Jefferson  Circuit  Court; 
and  resulted  in  a  judgment  for  the  plaintiff.     The  defendant 
brought  the  cause  to  this  court  by  writ  of  error. 

E.  S.  Nelson,  for  plaintiff  in  error. 

E.  F.  Wingate  and  D.  Baugh,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  assumpsit,  brought  by 
Vaughan,  to  the  use  of  Kirk,  against  Walter.  On  the  trial,  the 
plaintiff  read  in  evidence  a  note  and  indorsement,  as  follows : 
"  On  or  before  the  first  day  of  November  next,  for  goods  got  of 
the  estate  of  Levi  Bennett,  by  my  wife,  over  and  above  the  spe- 
cific property  allowed  her  as  his  widow,  I  promise  to  pay  Eeason 
Bennett,  administrator  of  the  estate  of  Levi  Bennett,  deceased, 
twenty-two  dollars  and  twenty-five  cents,  with  interest  thereon 
from  date,  Aug«ist  11th,  1844.     William  H.  Walter."     "I  as- 

Cited:  Assignment  of  notes  by  administrator:  18  111.  125.  Computation  of 
time:  33111.  138,    Within  what  payment  may  be  made:  41111.368;  BBradw.  566. 
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sign  the  within  note  to  James  Vaughan,  for  value  received,  this 
first  day  of  November,  1844.  Eeason  Bennett."  The  defendant 
proved  by  the  probate  justice,  that,  at  the  date  of  the  note,  the 
defendant,  then  the  husband  of  the  widow  of  Levi  Bennett,  and 
Eeason  Bennett,  the  administrator  of  the  estate,  made  a  settle- 
ment, in  which  the  defendant's  wife  was  found  to  be  indebted  to 
the  estate  in  the  sum  of  $22.25,  -for  which  the  note  was  given ; 
it  was  then  supposed  that  the  estate  would  be  solvent,  and  that 
there  would  be  something  coming  to  the  Avidow  when  the  estate 
should  be  finally  settled ;  and  the  administrator  agreed  that  he 
would  hold  the  note  until  a  final  settlement  should  be  made, 
and  if  there  should  be  any  thing  due  to  the  widow,  it  should  be 
credited  on  the  note ;  the  estate  had  never  been  settled,  but  it 
was  understood  to  be  solvent.  Another  witness  stated  that  he 
heard  a  conversation  between  the  administrator  and  the  defend- 
ant in  October,  1844,  in  which  the  administrator  said  that  he 
held  a  note  on  the  defenda^nt,  which  was  settled  and  paid,  and 
he  would  hand  it  over  tlie  next  time  he  saw  him.  The  adminis- 
trator soon  after  left  the  country.  The  defendant  then  offered 
to  prove  by  a  witness,  that  the  plaintiff  had  recovered  a  judg- 
ment on  the  note  before  a  justice  of  the  peace,  and  then  sold 
the  same  to  Kirk  as  a  bad  and  doubtful  debt,  for  less  than  its 
face,  and  without  any  recourse.  This  evidence  was  rejected, 
and  the  defendant  excepted.  The  court  rendered  a  judgment 
in  favor  of  the  plaintiff,  for  the  amount  of  the  note  and  in- 
terest. 
[*57]  *The  note  was  payable  directly  to  the  administrator, 
and  he  had  the  clear  right  to  transfer  the  legal  interest 
to  another  by  an  indorsement  on  the  instrument.  Under  our 
statute,  where  a  promissory  note  is  assigned  after  it  becomes 
due,  the  maker  is  permitted  to  interpose  the  same  defences  to  it 
in  the  hands  of  the  assignee,  that  he  can  set  up  in  an  action 
brought  upon  it  in  the  name  of  the  payee.  In  such  case,  the 
assignee  succeeds  only  to  the  rights  of  the  payee.  Where  the 
assignment  is  made  before  the  maturity  of  the  note,  the  maker  is 
allowed  to  show  in  defence,  that  the  execution  of  the  instrument 
was  procured  by  fraud  or  circumvention.  But  as  respects  other 
defences,  he  is  required  to  prove  that  the  assignee  had  notice  of 
them  when  he  received  the  assignment.  In  this  case,  the  note 
was  assigned  to  the  plaintiff  before  it  became  due.  The  maker 
had  the  whole  of  the  day  on  which  it  \vas  indorsed  in  which  to 
make  payment.  He  was  not  in  default  until  the  day  had  ex- 
pired. An  action  could  not  have  been  maintained  on  the  note 
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until  the  second  day  of  November.  A  suit  commenced  on  the 
previous  day  would  have  been  dismissed,  because  prematurely 
brought.  The  note  was  not  over  due  until  a  right  of  action  had 
accrued  upon  it.  The  plaintiff,  having  received  an  assignment 
of  the  note  before  its  maturity,  was  not  to  be  affected  by  the  de- 
fence interposed,  unless  he  had  notice  thereof  when  the  indorse- 
ment was  made.  There  was  nothing  in  the  evidence  tending  to 
charge  him  with  notice  of  the  agreement,  as  to  the  way  in  which 
the  note  might  be  discharged,  or  of  any  subsequent  transactions 
between  the  parties  respecting  it.  The  note  itself  did  not  ap- 
prise him  that  there  was  any  defence  against  it.  A  valid  con- 
sideration was  set  out  on  the  face  of  the  instrument.  The  evi- 
dence offered  by  the  defendant,  and  excluded  by  the  court,  was 
clearly  inadmissible.  It  certainly  was  not  competent  to  prove 
by  parol  that  a  judgment  had  been  entered  on  the  note.  The 
docket  of  the  magistrate,  or  a  transcript  therefrom,  was  the  best 
evidence  of  the  existence  of  the  judgment.  The  mere  fact  that 
the  plaintiff  had  sold  the  debt  at  a  discount,  and  without  recourse, 
did  not  show  that  he  was  an  assignee  of  the  note,  with  notice  of 
any  existing  defence.  It  rather  tended  to  show  that  he  had 
doubts  about  the  ability  or  disposition  of  the  defendant  to  pay  it. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


*EiCHAKD  McDonald,  Plaintiff  in  error,  v.  Samuel  Aenout,    [*5S] 
Defendant  in  Error. 

EREOE  TO  MASSAC. 

.  Recced — Affidavits. — The  copying  of  affidavits  into  the  transcript  does  not 
make  them  a  part  of  the  record;  for  this  purpose  they  should  be  incorporated  in 
a  bill  of  exceptions. 

Award — Consteuction  of. — In  construing  an  award,  no  presumption  will 
be  indulged  in  to  overturn  it,  but  every  reasonable  intendment  will  be  allowed 
for  the  purpose  of  sustaining  it. 

Same — Unceetainty. — If  an  award  directs  one  of  two  things  to  be  done  in 
the  alternative,  and  one  of  them  is  uncertain  or  impossible,  it  is  incumbent  on 
the  party  to  perform  the  other  of  them. 

Same — Umpire — Regit als.  — If  arbitrators  are  unable  to  agree  upon  an  award, 
and  it  is  stipulated  that  an  umpire  shall  in  that  event  be  chosen  by  them  to  settle 
the  difference  without  their  concurrence,  his  authority  to  settle  the  controversy 
will  be  undoubted,  and  if  the  arbitrators  affix  their  name  to  the  award,  it  will  be 
considered  a  verification  of  the  truth  of  the  recitals  in  it. 

Cited:  Affidavit,  must  be  incorporated  in  bill  of  exceptions:  21  111.  32.  How 
made  part  of  record:  26  111.  188.    Conclusiveness  of  award:  16  111.  102;  17  111.  482. 
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The  final  judgment  upon  the  award  was  rendered  at  the  May 
term,  1843,  of  the  Massac  Circuit  Court,  Denning,  Judge,  pre- 
siding. At  the  October  term  preceding,  a  motion  was  made  to 
set  aside  the  award.  The  recitals  in  the  opinion  set  forth  a  full 
statement  of  the  case. 

C.  G.  Simons,  for  plaintiff  in  error. 

E.  S.  Nelson,  for  defendant  in  error. 

Tkeat,  C.  J.  On  the  2d  of  June,  1846,  McDonald  and 
Arnout  entered  into  a  written  agreement  in  these  words : 
"Whereas,  divers  disputes  and  controversies  have  arisen,  and 
are  now  depending  and  unsettled  between  Eichard  McDonald 
and  Samuel  Arnout,  both  of  the  county  of  Massac,  and  State 
of  Illinois.  Now,  for  the  ending  and  deciding  thereof,  it  is 
hereby  mutually  agreed  by  and  between  the  said  parties,  that 
all  matters  in  difference  between  them  shall  be  referred  and 
submitted  to  the  arbitrament  and  determination  of  Minor  Long 
and  William  H.  Eead,  also  of  the  same  county  and  State ; 
or  in  the  event  of  their  disagreement,  they  shall  have  the 
privilege  of  calling  in  an  umpire,  or  third  person,  so  that 
the  said  arbitrators  do  make  and  publish  their  award  in  writ- 
ing, under  their  hands  and  seals,  ready  to  be  delivered  to  the 
said  parties,  or  such  of  them  as  shall  desire  the  same,  on  or  be- 
fore the  15th  of  June  instant;  and  it  is  further  agreed  by  and 
between  the  said  parties,  that  this  submission  to    arbitration 

shall  be  made  a  rule  of  the  circuit  court  in  and  for  the 
[*59]    *county  of  Massac,  and  State  of  Illinois."     On  the  same 

day,  the  parties  mutually  executed  bonds  to  abide  by  and 
perform  the  award.  The  bonds  provided  that  in  the  event  of 
the  disagreement'of  the  arbitrators,  the  matters  in  difference 
should  be  referred  "  to  the  decision  of  the  third  person  the  said 
arbitrators  may  call  in  as  umpire."  An  award  was  made  and 
published  on  the  13th  of  June,  1846.  After  reciting  the  terms 
of  the  submission,  it  proceeds  to  state,  that  "the  said  Long 
and  Eead,  arbitrators  as  aforesaid,  having,  pursuant  to  the  said 
arbitrament  bond,  by  mutual  consent  elected  and  called  upon 
Daniel  Mussulman,  of  the  said  county  of  Massac,  as  their  um- 
pire in  case  of  their  disagreement  touching  the  matters  submit- 
ted to  them  as  aforesaid;  and  taking  upon  themselves  the 
burden  of  said  arbitration,  and  being  first  duly  sworn  faithfully 
and  fairly  to  hear  and  examine  the  matters  in  difference  between 
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the  said  parties,  and  to  make  a  true  and  just  award  thereon 
according  to  the  best  of    theii>  skill  and  understanding,    and 
having  fully  examined  and  duly  considered  the  proofs  and  alle- 
gations of  both  the  said  parties,  who  were  duly  notified  of  the 
time  and  place  at  which  the  said  award  would  be  made,  and  the 
things  submitted  to  them  be  settled,  and  finally  thereby  adjudged, 
and  they,  the  said  Minor  Long  and  William  H.  Eead,  being  un- 
able to  agree  touching  the  matters  in  controversy  between  the 
said  Arnout  and  McDonald ;  Know  ye,  therefore,  that  I,  the  said 
Daniel  Mussulman,  indifferently  chosen  by  the  said  Minor  Long 
and  William  H.  Eead,  as  umpire  as  aforesaid,  being  first  duly 
sworn  to  decide  faithfully  and  impartially  in  the  premises,  and 
having  heard  and  understood  the  allegations  and  proofs  of  both 
the  said  parties,  and  being  desirous  to  set  the  said  parties  at 
unity  and  good  understanding,  do,  by  these  presents,  arbitrate, 
order,  and  decree  as  follows :  First,  I  do  award  that  all  actions, 
suits,  quarrels,  and  controversies  whatsoever,  had,  moved,  arisen, 
and  depending  between  the  said  parties  in  law  or  equity,  for  any 
manner  of  cause  whatever  touching  the  said  premises,  to  the  day 
of  the  date  hereof,  shall  cease  and  be  no  further  prosecuted ; 
and  each  of  the  parties  shall  pay  and  bear  his  own  cost  by  them 
incurred  in  and  about  this  arbitration  and  award.     Secondly,  I  do 
further  award,  order  and  decree,  that  the  contract  in  relation  to 
the  saw-mill  in  the  arbitration  bonds  between  the  said  Arnout  and 
McDonald  referred  to  and  mentioned,  be  cancelled,  and  be  here- 
after null  and  void,  to  all  intents  and  purposes  whatever,  and  that 
the  parties  stand  as  they  were,  (with  the  exceptions  hereinafter 
mentioned,)  in  the  same  situation  as  they  were  before  the 
said  contract  was  entered  into ;  and  that  *the  liability    [*60] 
of  either  party  on  the  article  of  agreement  or  sale  bill, 
(the  agreement  or  sale  bill  being  the  same  instrument  referred 
to  as  constituting  the  contract  of  purchase  of  said  mill,)  shall 
hereafter  lease  and  determine  from  the  day  and  date  hereof  for 
ever ;  the  said  Arnout  to  be  at  liberty  to  take  away  the  boiler, 
mill  stones,  frame,  and  apparatus  to  the  same  belonging,  now 
put  up  and  standing  in  said  saw-mill,  whenever  he  thinks  proper 
so  to  do,  as  also  such  articles  of  personal  property  belonging  to 
himself  as   are  in   or  about   said  mill.     Thirdly,  all   sums  of 
money  paid  or  payment  made  by  said  Arnout  to  said  McDonald, 
on  account  of  said  mill,  shall  stand  good  to  the  said  McDonald ; 
and  that  all  debts  still  due  and  unpaid  to  the  said  McDonald  by 
the  said  Arnout,  and  all  orders  accepted  by  said  Arnout  in  favor 
of  said  McDonald,  or  for  his  benefit  on  account  of  said  mill, 
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and  particularly  a  certain  judgment  recovered  by  one  Beasley 
before  Esquire  Pagett,  for  the  sum  of  $45,  more  or  less,  against 
said  Arnout,  shall  be  paid,  taken  up,  liquidated,  and  cancelled, 
by  said  Richard  McDonald  within  ten  days  from  the  date  hereof; 
the  said  Arnout  to  have,  hold,  use,  occupy,  and  possess  his  town 
lots  and  real  estate  by  him  contracted  to  be  conveyed  to  the  said 
McDonald  in  consideration  of  his  purchase  of  the  one  half  of 
the  said  saw-mill,  free  from  all  claim  or  incumbrance  on  the 
part  of  said  McDonald.  Fourthly,  that  the  said  McDonald 
shall,  on  or  before  the  13th  day  of  November  next,  pay  to  the 
said  Arnout  the  sum  of  two  hundred  dollars,  and  on  or  before 
the  13th  day  of  May  next,  the  further  sum  of  two  hundred  dol- 
lars, for  his  damages  sustained  in  the  premises,  and  work  and 
labor  done  on  the  said  mill.  He,  the  said  McDonald,  to  give 
the  said  Arnout  good  and  sufficient  security  for  the  payment  of 
said  damages,  as  well  as  the  sums  of  money,  debts,  orders,  and 
judgments,  according  to  the  requisition  of  the  third  specification 
of  this  award  ;  and  in  the  event  of  said  McDonald  failing  to  do 
so,  said  Arnout  to  have  a  lien  upon  said  saw-mill  and  engine 
until  he  comply  with  this  award.  And,  lastly,  the  parties,  that 
is  to  say,  the  said  Arnout  and  McDonald,  on  the  payment  or 
securing  by  McDonald  of  the  said  sum  of  $400  damages  as 
above  mentioned,  as  well  as  the  other  sums  of  money,  debts, 
and  judgments  thirdly  above  specified,  are  to  execute  to  each 
other  general  releases  which  shall  take  effect  upon  the  2d  day 
of  June  iust.  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  seal  this  13th  of  June,  1846. 

Daniel  Mussulman,    [seal.] 
Minor  Long,  >  a  „|.if„^„..g  »  Umpire. 

William  H.  Read,  S 
[*61]  *0n  the  ISthof  September,  1846,  Arnout  gave  Mc- 
Donald notice,  that  he  would  apply  for  judgment  on  the 
award  at  the  ensuing  October  term  of  the  Massac  circuit  court. 
During  that  term,  he  filed  the  agreement  of  submission,  arbitra- 
tion bond,  award,  and  notice,  and  moved  the  court  for  judgment 
on  the  award.  The  court  made  the  submission  a  rule  of  court, 
and  continued  the  application  for  judgment.  At  the  October 
term,  1847,  McDonald  made  a  motion  to  set  aside  the  award, 
which  the  court  overruled.  At  the  May  term,  1848,  the  court 
sustained  the  motion  for  judgment  on  the  award,  and  judgment 
was  thereupon  entered  in  favor  of  Arnout  and  against  McDon- 
ald for  $400,  the  aggregate  of  the  sums  directed  by  the  award 
to  be  paid  to  Arnout.  McDonald  sued  out  a  writ  of  erro^. 
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It  appears  from  the  record  that  on  the  motion  to  set  aside 
the  award,  exceptions  were  taken  to  the  conduct  and  proceed- 
ings of  the  arbitrators  and  umpire,  and  that  both  parties  read 
affidavits  in  reference  thereto.  But  no  bill  of  exceptions  was 
tendered  to  the  decision  of  the  court,  and  consequentl}'^  the  affi- 
davits are  not  before  us.  The  fact  that  the  clerk  has  copied 
the  affidavits  into  the  transcript,  does  not  make  them  a  part  of 
the  record  of  the  case.  They  should  have  been  incorporated  in 
a  bill  of  exceptions.  This  court  therefore  cannot  notice  any 
objections  to  the  award,  but  what  appear  on  its  face  in  connec- 
tion with  the  submission  of  the  parties. 

The  differences  of  the  parties  were  submitted  to  the  determi- 
nation of  two  arbitrators,  and  in  the  event  of  their  disagreement, 
to  the  decision  of  an  umpire  to  be  selected  by  them.  The  arbi- 
trators were  to  adjust  the  controversy,  if  in  their  power ;  and  if 
they  could  not  agree,  it  was  to  be  referred  to  the  sole  decision 
of  the  umpire.  He  was  not  to  act  with  the  arbitrators,  but 
was  alone  to  hear  the  case,  and  make  an  award.  His  power 
was  not  to  commence,  until  that  of  the  arbitrators  should  be  at 
an  end.  Such  was  clearly  the  design  of  the  parties,  as  was 
manifested  by  the  agreement  of  submission,  and  the  arbitration 
bond.  If  they  had  intended  that  the  arbitrators  and  the  umpire 
should  act  together,  they  would  have  used  very  different  lan- 
guage. If  the  arbitrators  were  unable  to  agree  upon  an  award 
after  hearing  the  evidence,  and  if  they  selected  Mussulman  as 
the  umpire,  there  can  be  no  doubt  of  his  authority  to  hear  the 
case  and  settle  the  controversy.  The  only  evidence  of  their 
disagreement,  and  of  his  appointment,  is  contained  in  the  award. 
It  recites  the  swearing  of  the  arbitrators,  their  hearing  of  the 
proofs  and  allegations  of  the  parties,  their  inability  to  make  an 
award,  and  their  appointment  of  Mussulman  as  umpire ; 
and  the  arbitrators  have  verij&ed  the  truth  of  these  *recitals  [*62] 
by  affixing  their  names  to  the  award.  This  is  certainly 
equivalent  to  their  written  statement  to  that  effect.  It  is  suffi- 
cient to  show  that  Mussulman  was  appointed  umpire,  and  that 
a  state  of  case  had  arisen,  which  authorized  him  to  tak^  juris- 
diction, and  award  upon  the  matters  submitted.  And  his  award 
must  be  sustained  if  he  has  pursued  the  terms  of  the  sub- 
mission. 

In  construing  an  award,  no  presumption  will  be  indulged  to 

overturn  it ;  on  the  contrary,  every  reasonable  intendment  will 

be  allowed  for  the  purpose  of  sustaining  it.     Merritt  v.  Merritt, 

11  Illinois,  565.     The  submission  was  general  of  all  matters  in 
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drfference  between  the  parties,  and  so  far  as  it  appears  from  the 
award,  the  umpire  has  fully  considered   and  determined  them. 

So  much  of  the  award  as  required  McDonald  to  give  security 
for  the  payment  of  the  money  directed  to  be  paid  to  Arnout, 
was  void  for  uncertainty.  The  character  of  the  security  should 
have  been  specified,  so  that  McDonald  could  have  complied 
with  the  requisition  by  giving  it.  But  this  provision  may  be 
treated  as  surplusage,  and  that  part  of  the  award  which  ad- 
judges the  money,  and  gives  a  lien  on  the  mill  to  secure  its  pay- 
ment, be  held  valid.  If  an  award  directs  one  of  two  things  to 
be  done  in  the  alternative,  and  one  of  them  is  uncertain  or  im- 
possible, it  is  incumbent  on  the  party  to  perform  the  other  of 
them.  Simmonds  v.  Swaine,  1  Taunton,  549  ;  Stawley  v.  Chap- 
pall,  8  Cowen,  235. 

Some  minor  objections  were  made  to  the  award,  but  as  they 
are  considered  wholly  untenable,  they  will  not  be  specially 
noticed. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Andrew  J.  Ice  et  al.,  Appellants,  v.  "William  A.  McLain,  Ap- 
pellee. 

APPEAL  FEOM  GALLATIN. 

Practice — Triaij  of  right  of  pkoperty  before  JtrsTiCE. — A  jnstice  of 
the  peace,  before  whom  a  trial  of  the  right  of  property  is  had,  may  proceed  with 
the  hearing,  and  render  judgment  npon  the  finding  of  the  jnry,  when  he  has 
been  notified  by  the  consfcxble  that  the  property  levied  npon  has  been  claimed, 
and  that  the  time  and  place  for  the  trial  have  been  named. 

Same — Notices  of  trial.— The  giving  of  the  notices  for  a  trial  in  such  case, 
is  exclusively  the  duty  of  the  consfcible,  for  which  he  may  be  held  responsible; 
but  the  magistrate,  and  those  acting  under  his  judgment,  will  be  protected. 

Trespass  de  bonis  asportatis—TiTijE  of  property  sold    under 

[*63]    EXECUTION. — *In  an  acion  of  trespass  f/e  bonis  asporfa^w,  against  others 

than  the  constable  who  made  the  levy  and  sale,  the  plaintiff  should  show 

title  to  the  property  sold.     It  is  not  a  legal  presumption  because  the  property 

was  seized  and  sold  under  an  execution  against  him,  that  it  was  his  property. 

This  was  an  action  of  trespass  de  honis  asportatis,  brought  in 
the  Franklin  Circuit  Court.  The  appellants  appeared  and  plead 
the  general  issue ;  and  Ice,  one  of  them,  interposed  a  separate 
special  plea,  that  he  was  an  acting  justice  of  the  peace,  &c., 

Cited:  50  HI.  178. 
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commissioned  and  qualified,  and  that,  as  such  justice,  he  ren- 
dered a  judgment,  &c.,  upon  which  execution  was  issued,  and 
placed  the  same  in  the  hands  of  Adams,  (the  other  appellant,) 
then  an  acting  constable,  &c. ;  that  he  was  notified  by  Adams 
that  the  present  appellee,  (McLain,)  claimed  the  property  levied 
upon  by  Adams  as  the  property  of  Summers,  the  defendant  in 
the  execution ;  that,  as  such  justice,  he  issued  a  jury  warrant, 
which  he  delivered  to  said  constable,  commanding  him  to  sum- 
mon a  jury  for  a  trial  of  right  of  property,  to  be  had  before  said 
Ice,  as  such  justice ;  that  the  jury  came,  &c.,  trial  was  had,  and 
a  finding  and  judgment  against  McLain,  the  claimant;  that  a 
judgment  was  rendered  against  McLain  for  $5.51,  as  costs  on 
trial  of  right  of  property ;  that  Ice,  as  such  justice,  issued  an 
execution  against  McLain  on  this  judgment  for  costs,  which  he 
placed  in  the  hands  of  Summers,  a  constable,  &c.,  who  pro- 
ceeded, as  he  lawfully  might,  for  the  purpose  of  making  the 
money  upon  said  execution  at  the  said  time  mentioned  in  the 
plaintiff's  declaration,  to  levy  and  expose  to  public  sale,  the 
property  (corn)  of  the  said  William  A.  McLain  (the  plaintiff),  to 
satisfy  the  said  execution,  which  are  the  said  supposed  trespasses 
in  the  first  and  second  counts  of  the  said  declaration  mentioned. 
To  this  plea  McLain  interposed  a  demurrer,  which  was  sustained 
by  the  court.  Denning,  Judge,  presiding  at  May  term,  1852. 
At  the  same  term  the  cause  was  submitted  to  the  jury,  and  a 
verdict  and  judgment  for  the  plaintiff  for  $49,  damages,  was 
the  result.     A  motion  for  a  new  trial  was  denied. 

The  bill  of  exceptions  shows  that  McLain  knew  of  the  time 
and  place  fixed  for  the  trial  of  the  right  of  property,  and  that 
McLain  said  he  would  be  present ;  it  was  also  shown  that  the 
constable  did  not  give  McLain  notice  in  writing  of  the  time  and 
place  of  trial.  There  was  not  any  proof  showing  that  McLain 
owned  the  property  levied  upon,  by  the  execution  issued  for 
costs,  other  than  the  execution,  and  the  return  of  Summers,  the 
constable,  thereto. 

W.  K.  Parrish,  for  appellants. 

*H.  K.  Montgomery,  for  appellee.  .  [*64] 

Treat,  C.  J.  The  chief  question  in  this  case  is,  as  to  the 
sufficiency  of  the  special  plea.  The  only  objection  made  to  the 
plea  is,  that  it  does  not  allege  that  McLain  notified  the  consta- 
ble in  writing  of  his  claim  to  the  property  levied  on,  and  of  his 
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intention  to  prosecute  the  same.  It  is  contended  that  such  a 
notice  was  necessary  to  vest  the  justice  with  jurisdiction,  and 
authorize  him  to  enter  the  judgment,  and  issue  the  execution. 
The  statute  declares,  that  "In  all  cases,  where  any  personal 
property  shall  be  taken,  by  virtue  of  an  execution  or  attachment 
issued  by  any  justice  of  the  peace,  which  shall  be  claimed  by 
any  person  or  persons  other  than  the  defendant  in  such  execu- 
tion or  attachment,  and  such  claimant  shall  give  notice  in  writ- 
ing of  his  or  their  claim  and  intention  to  prosecute  the  same,  it 
shall  be  the  duty  of  the  constable  to  notify  the  plaintiff  in  exe- 
cution or  attachment  of  such  claim,  and  the  time  and  place  of 
trial;  and  if  the  justice  who  issued  such  execution  or  attach- 
ment reside  in  another  county,  be  absent  from  the  county,  or 
unable  to  attend  to  such  trial,  it  shall  be  the  duty  of  the  constable 
serving  such  execution  or  attachment,  to  notify  the  plaintiff  in 
execution  that  he  will  attend  before  some  other  justice  of  the 
peace  of  the  county,  (naming  him,)  and  shall  also  designate 
some  day  and  hour  for  the  trial  of  the  right  of  said  property,  of 
which  time  and  place  the  claimant  shall  also  have  notice."  The 
statute  then  proceeds  to  authorize  a  justice,  before  whom  a  trial 
of  the  right  of  property  shall  be  had,  in  case  the  property  in 
dispute  is  found  not  to  belong  to  the  claimant,  to  enter  a  judg- 
ment against  him  for  the  costs  of  the  proceeding,  and  issue 
execution  thereon.  See  R.  S.  ch.  91.  It  is  the  duty  of  a  con- 
stable, when  a  claim  is  interposed  under  this  statute,  to  fix  upon 
a  time  and  place  for  the  trial  of  the  right  of  property,  and  give 
notice  thereof  to  the  justice,  the  claimant,  and  the  plaintiff  in 
execution.  This  is  a  matter  exclusively  for  the  constable,  with 
the  performance  of  which  the  justice  has  nothing  to  do.  The 
trial  is  had  in  pursuance  of  an  appointment  made  by  the  con- 
stable, and  the  parties  are  brought  before  the  court  by  virtue  of 
a  notice  given  by  him.  When  the  constable  informs  the  justice 
that  the  property  levied  on  has  been  claimed,  and  that  he  has 
named  the  time  and  place  for  the  trial  of  the  claimant's  right, 
the  justice  may  lawfully  proceed  with  the  case.  A  state  of  case 
then  arises  which  vests  him  with  jurisdiction,  and  authorizes  him 
to  hear  the  cause,  and  enter  the  proper  judgment  on  the  find- 
ing of  the  jury.     If  the  constable  violates   his   duty,  he  may 

be  held  responsible  for  the  consequences  by  the  party 
[*65]    *injured,  but  the  magistrate,  and  those  acting  under  his 

judgment,  will  be  protected.  A  justice  may  lawfully 
enter  judgment  against  a  defendant  who  appears  by  a  constable's 
return  to  have  been  served  with  process,  although,  in  point  of 
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fact,  the  return  may  be  utterly  untrue.  It  is  the  return  of  the 
officer,  not  the  truth  thereof,  that  confers  jurisdiction  on  the 
justice.  The  officer  may  be  sued  for  a  false  return,  but  the  jus- 
tice will  be  justified  in  his  action  in  the  case.  So,  in  a  proceed- 
ing under  this  statute,  the  justice  is  authorized  to  act  on  iAie 
report  of  the  constable ;  and  he  is  no  more  responsible  for  the 
conduct  of  the  constable,  than  in  the  case  of  a  false  return  upon 
original  process.  In  our  opinion,  the  plea  presented  a  good  de- 
fence to  the  action  on  the  part  of  the  magistrate,  and  the  court 
erred  in  sustaining  the  demurrer. 

The  evidence  did  not  justify  the  verdict.  It  was  incumbent 
on  the  plaintiff  to  show  title  to  the  property  sold  under  the  exe- 
cution. It  did  not  follow  because  the  corn  was  seized  and  sold 
under  an  execution  against  him,  that  it  was  his  property.  Such 
would  probably  be  the  presumption  in  an  action  against  the 
officer  making  the  levy  and  sale.  But  this  suit  is  against  other 
parties,  and  the  acts  of  Summers  are  not  evidence  against  them. 
A  new  trial  should  have  been  granted. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Daniel  Eogers  et  al.,  Plaintiffs  in  Error,  v.   Aquilla  C.  Wiley, 
Defendant  in  Error. 

EKEOR  TO  MONTGOMERY. 

Notice  of  prick  ukkecordeb  deed — Proof  of.— To  take  a  case  out  of 
the  registry  acts,  so  as  to  defeat  the  title  of  a  subsequent  purchaser  who  first 
places  his  deed  upon  record,  on  the  ground  that  he  had  actual  notice  of  a  prior 
unrecorded  deed  of  the  same  premises,  the  proof  of  such  notice  must  be  clear 
and  positive,  so  as  to  leave  no  reasonable  doubt  that  the  taking  of  the  second 
deed  was  an  act  of  bad  faith  towards  the  first  purchaser. 

Wiley  filed  his  bill,  alleging  that  on  the  23d  day  of  March, 
A.  D.  1848,  Levi  Eogers,  being  seized  of  certain  lands,  and  being 
indebted  to  Wiley,  executed  a  mortgage  to  secure  the  payment 
of  such  indebtedness  which  became  due  on  the  23d  of  the 
following  September;  that  the  mortgage  was  duly  acknowl- 
edged  and  recorded  on  the   said  23d   day  of   March.      That 

Prior  unrecorded  deed — Notice. — See  Brown  v.  Welch,  18  111.  343,  note  in 
this  ed. 
Possession  as  notice. — See  Williams  v.  Brown,  post,  p.  200,  note. 
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[*QG']  one  *Daniel  Rogers,  who  was  made  a  party  to  the  bill, 
combining  with  Levi  Rogers,  pretends  that  he  is  seized  in 
fee  of  the  mortgaged  premises,  and  that  Levi  Rogers  had  no 
title  to  the  premises  at  the  time  of  the  executing  of  the  mort- 
gage, which  fact  is  denied.  A  foreclosure  was  prayed  for. 
Daniel  Rogers  tiled  a  separate  answer,  stating  his  ignorance  of 
the  indebtedness  of  Levi  Rogers  to  Wiley,  but  admitting  the 
execution  and  record  of  the  mortgage.  Denies  that  Levi  Rogers 
had  any  interest,  right,  or  title  to  the  land  mortgaged ;  that  said 
land  was  at  the  time,  and  long  before  the  executing  of  the  mort- 
gage the  property  of  Daniel  Rogers ;  that  Daniel  Rogers  pur- 
chased the  said  land  of  Levi  Rogers  on  the  25th  of  January,  a.  d. 
1S47,  for  a  valuable  consideration,  and  that  Levi  Rogers  and 
wife  on  that  day  executed  a  conveyance,  which  was  acknowl- 
edged on  the  30th  day  of  June,  1847,  and  recorded  on  the  10th 
day  of  June,  1848.  That  Wiley  had  due  notice  of  the  making 
and  executing  and  delivering  of  this  conveyance  from  Levi 
Rogers  to  Daniel  Rogers,  and  that  with  full  knowledge  thereof, 
Wiley  caused  Levi  Rogers  to  execute  the  mortgage.  And  that 
at  the  time  of  the  execution  of  the  mortgage  from  Levi  Rogers 
to  Wiley,  the  former  was  not  indebted  to  the  latter.  The  bill 
was  taken  for  confessed  as  against  Levi  Rogers.  A  decree  of 
foreclosure  was  entered  in  the  circuit  court  of  Montgomery 
county,  and  Daniel  Rogers  sued  out  this  writ  of  error. 

S.  Breese,  for  plaintiffs  in  error. 
E.  y.  Rice,  for  defendant  in  error. 

Trumbull,  J.  The  statute  makes  void  all  deeds  till  filed  for 
record,  except  as  against  creditors  and  subsequent  purchasers 
with  notice ;  unless,  therefore,  Wiley,  at  the  time  he  took  the 
mortgage  from  Levi  A,  Rogers,  had  notice  of  the  prior  unre- 
corded deed  to  Daniel  Rogers,  the  decree  of  foreclosure  must 
stand. 

To  take  a  case  out  of  the  registry  acts,  so  as  to  defeat  the 
title  of  a  subsequent  purchaser  who  first  places  his  deed  upon 
record,  on  the  ground  that  he  had  actual  notice  of  a  prior  un- 
recorded deed  of  the  same  premises,  the  proof  of  such  notice 
should  be  clear  and  positive,  so  as  to  leave  no  reasonable  doubt 
that  the  taking  of  the  second  conveyance  was,  under  the  cir- 
cumstances, an  act  of  bad  faith  towards  the  first  purchaser. 
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The  evidence  in  this  case  wholly  fails  to  show  that  Wiley  had 
such  notice, 

Hancock,  the  principal  witness  relied  on  to  prove  the 
notice,  *states  in  substance,  that  in  a  conversation  with  [*67] 
Wiley  some  three  weeks  previous  to  the  date  of  the  mort- 
gage, he  informed-  him  that  Levi  A.  Eogers  had  mortgaged  the 
land  in  controversy  to  the  township ;  that  he  subsequently  sold 
it  to  one  Kingston,  who  executed  his  own  mortgage  to  the  town- 
ship and  satisfied  the  one  executed  by  the  said  Levi ;  that  King- 
ston afterwards  sold  the  land  to  Daniel  Eogers  and  then  found 
that  he  had  never  received  a  deed  from  Levi ;  that  Daniel 
directed  him  to  get  a  deed  from  Levi  directly  to  him,  Daniel ; 
that  Levi  afterwards  bought  -the  land  back  from  Daniel ;  and 
that  the  deed  from  Levi  to  Daniel  was  to  be  burned  or  destroyed 
when  Levi  made  a  mortgage  to  the  township. 

Another  witness,  who  was  present  at  the  same  conversation, 
corroborates  Hancock  as  to  what  was  said  about  the  various 
sales,  but  he  heard  nothing  said  about  any  deeds  between  any 
of  the  parties.  This  evidence,  so  far  from  showing  that  the 
land  belonged  to  Daniel  Eogers,  proves  that  it  really  belonged 
to  Levi  A.  Eogers. 

The  same  source  from  which  Wiley  learned  of  the  sale  to 
Daniel,  also  informed  him  of  the  resale  back  to  Levi,  in  whom 
was  the  legal  title  as  shown  by  the  records. 

If  Wiley  heard  and  understood  all  that  the  witness,  Hancock, 
says  he  told  him,  which  is  very  uncertain,  he  was  not  bound  to 
go  to  Daniel  Eogers  and  inquire  whether  Levi  had  ever  executed 
to  him  a  deed  in  accordance  with  a  direction  which  he  had  at 
one  time  given,  when  he  learned  from  the  same  person  who  in- 
formed him  of  the  direction  that  if  complied  with,  the  deed  was 
to  be  cancelled.  One  witness  testifies,  that  in  a  conversation 
with  Wiley  in  the  fall  after  the  date  of  the  mortgage,  Wiley 
gave  him  to  understand,  that  in  the  absence  of  the  deed  to  get 
the  certificate  of  acknowledgment  fixed,  he  had  got  the  mortgage 
recorded ;  but  when  interrogated,  he  says  expressly  that  he  did 
not  know  whether  Wiley  meant  that  when  he  got  his  mortgage 
recorded  he  knew  of  the  deed,  or  whether  he  learned  it  after- 
wards. The  other  evidence  in  the  record  relied  on  to  prove 
notice,  is  still  more  loose  and  unsatisfactory  than  that  which 
has  been  referred  to,  and  it  falls  far  short  of  convincing  the 
mind  that  Wiley  took  his  mortgage  with  actual  knowledge  of  a 
prior  existing  deed  to  Daniel  Eogers. 

Decree  qffii-med. 
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[*68]    *Ebenezer  Z.  Ryan,  Assignee,  &c..  Appellant,  v.  John 
Melvin  et  al.,  Appellees. 

APPEAL  FKOM  GALLATIN. 

Pleading  in  equity — Insufficient  answer. — Where  an  answer  is  insuf- 
ficient, manifestly  with  a  design  to  evade  material  allegations  of  a  bill,  it  is  a  cir- 
cumstiince  which  may  be  considered  as  tending  to  establish  the  averments  of  the 
bill,  but  such  answer  does  not  of  itself  amount  to  an  admission  of  the  truth  of 
those  averments. 

Same — Practice — Exception. — If  a  complainant  desires  to  take  advantage 
of  the  insufl&ciency  of  an  answer,  the  proper  pi*actice  is  to  except  to  it,  and  com- 
pel a  full  disclosure. 

This  was  a  suit  in  chancery,  brought  to  set  aside  a  convey- 
ance alleged  to  be  fraudulent.  The  bill  charges,  that  in  Novem- 
ber, 1844,  judgments  were  obtained  in  favor  of  the  Bank  of  Illi- 
nois against  John  Melvin,  on  which  judgments  executions  were 
issued,  and  returned  no  property  found ;  that  John  Melvin,  for 
the  purpose  of  hindering  and  delaying  creditors,  and  especially 
to  prevent  the  payment  of  the  debts  on  which  the  judgments 
were  recovered,  conveyed  his  real  estate  to  his  son,  James  Mel- 
vin, without  any  valuable  consideration.  John  Melvin,  in  his 
answer,  denies  the  fraud,  and  alleges  that  he  sold  the  property 
to  James  Melvin  for  $700,  which  was  paid. 

James  Melvin  denies  the  fraud,  and  says,  that  he  purchased 
the  property  of  John  Melvin  for  $700,  or  thereabouts ;  that  the 
sale  was  in  good  faith,  without  fraud,  &c.,  of  any  sort,  on  his 
part ;  and  that  the  purchase  was  true,  perfect,  and  absolute, 
without  any  conditions  whatever.  Replications  were  filed,  and 
proofs  taken.  The  cause  was  heard  before  Denning,  Judge,  at 
February  term,  1852,  of  the  Gallatin  Circuit  Court,  and  the  bill 
dismissed.  The  assignee  of  the  bank  brings  the  cause  to  this 
court  by  appeal. 

Wm.  Thomas,  for  appellant. 
Samuel  D.  Marshall,  for  appellees. 

Caton,  J.  John  Melvin  was  indebted  to  the  bank  in  about 
the  sum  of  two  thousand  dollars,  upon  which  it  commenced 
suits  and  obtained  judgments  in  the  fall  of  1844.  A  few  days 
after  the  commencement  of  those  suits,  John  Melvin  conveyed 

Cited:  17  111.  470. 
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the  premises  in  question  to  his  son,  James,  by  a  deed  duly  exe- 
cuted, for  the  expressed  consideration  of  seven  hundred  dollars, 
the  receipt  of  which  was  acknowledged  in  the  deed. 
Execu*tions  were  issued  upon  those  judgments,  which  [*69] 
were  returned  unsatisfied ;  and  this  bill  was  filed  for  the 
purpose  of  setting  aside  the  conveyance  of  the  said  real  estate, 
and  subjecting  it  to  sale  for  the  payment  of  the  judgments,  alleg- 
ing the  conveyance  to  have  been  made  without  consideration,  and 
that  it  was  fraudulent  and  void  as  to  the  creditors  of  the  vendor. 
Sworn  answers  were  required.  John  Melvin  answered  fully, 
showing  that  the  sale  was  bond  fide,  and  for  the  consideration 
of  seven  hundred  dollars,  which  was  fully  paid.  James  Mel- 
vin, denying  any  fraudulent  intent  on  his  part,  answered,  that 
the  sale  was  absolute  and  unconditional  "for  seven  hundred  dol- 
lars, or  thereabouts;"  but  he  does  not  state  explicitly,  that  he 
had  actually  paid  the  consideration.  Replications  were  filed 
and  proofs  taken. 

From  these  proofs,  we  learn,  that  John  Melvin  has  never 
received  the  rents  accruing  upon  the  premises,  or  in  any  other 
way  intermeddled  with,  or  exercised  any  control  over,  the  prem- 
ises. James  Melvin  was  a  house  carpenter,  of  moderate  means, 
but  of  good  credit ;  and  he  and  his  partner  had  built  the  house 
upon  the  premises  for  John  Melvin,  which  cost  $700  or  $800. 
The  evidence  taken  together,  shows  that  the  property  was  worth 
about  the  amount  of  the  consideration  money  mentioned  in  the 
deed.  The  testimony  leaves  it  doubtful  whether  John  Melvin 
has  ever  been  actually  insolvent,  and  there  is  no  evidence  show- 
ing that  James  Melvin  knew  that  his  father  was  insolvent,  or 
even  embarrassed.  James  Melvin  was  a  single  man,  and  has 
never  occupied  the  premises  in  person.  Property  at  the  time 
James  purchased  was  very  much  depressed  in  New  Haven, 
where  this  was  situated,  owing  to  the  great  scarcity  of  money, 
and  also  to  the  fact,  that  the  town  was  not  growing,  but  was 
rather  declining.  The  property  rented  at  that  time  for  sixty 
dollars  per  annum. 

The  evidence  in  this  case  does  not  show  that  the  sale  was 
made  with  the  design  to  defraud  the  creditors  of  John  Melvin. 
The  conveyance  is  good  upon  its  face,  and  shows  prima  facie 
that  the  consideration  expressed  in  the  deed  was  paid.  It  is  for 
the  party  objecting  to  the  conveyance,  because  it  was  without 
consideration,  to  rebut  this  presumption  by  proof.  For  this 
purpose,  the  proofs  taken  in  this  case  are  entirely  insufficient. 
The  ins-ufficiency  of  the  answer  of  James  Melvin,  as  to  the  pay- 
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ment  of  the  purchase-money,  was  much  relied  upon  in  argu- 
ment. Where  an  answer  is  insufficient,  and  especially  where 
there  is  a  manifest  design  to  evade  material  allegations  of  the 
bill,  these  are  circumstances  which  may  undoubtedly  be  con- 
sidered in  connection  with  other  circumstances  tending 
[*70]  to  *establish  the  averments  in  the  bill  thus  evaded ;  but 
such  insufficiency  of  the  answer  does  not  of  itself  amount 
to  an  admission  of  the  truth  of  those  averments.  Where  an 
answer  is  insufficient,  and  the  complainant  desires  to  take  ad- 
vantage of  the  insufficiency,  the  proper  practice  is  to  except  to 
the  answer,  and  compel  the  party  to  make  a  full  disclosure ; 
and  justice  and  propriety  would  seem  to  require  such  a  course, 
and  thus  give  the  party  an  opportunity  of  answering  fully  where 
the  imperfections  of  the  answer  have  originated  from  inadvert- 
ence rather  than  design.  By  replying  to  the  answer,  the  com- 
plainant admits  that  it  is  sufficient ;  and  by  laying  by  till  the 
final  hearing  of  the  cause,  and  then,  for  the  first  time,  object- 
ing that  the  defendant  has  evaded,  or  neglected  to  answer  fully, 
the  party  may  be  prejudiced  when  there  was  no  real  design  to 
evade  the  allegations  of  the  bill.  The  insufficiency  of  the  an- 
swer, therefore,  is  entitled  to  very  little  consideration,  unless 
there  are  strong  circumstances  tending  to  support  the  allega- 
tion of  the  bill  which  is  not  fully  answered.  Such  is  not  the 
case  here.  The  bill  charges  that  no  consideration  was  paid  for 
the  property.  The  answer  of  James  does  not  expressly  state 
that  he  did  pay  to  his  father  the  consideration  expressed  in  the 
deed ;  but  there  is  hardly  a  circumstance  tending  to  show  that 
he  did  not.  The  amount  was  not  large ;  he  was  not  destitute 
of  means ;  he  was  of  irreproachable  character ;  and  his  credit 
was  good  for  a  much  larger  amount  than  the  purchase-money. 
He  was  in  active  business,  and,  with  his  partner,  had  built  the 
very  house  for  his  father  which  he  purchased.  As  the  case 
stands,  we  are  bound  to  conclude,  that  the  averments  in  the 
bill,  charging  that  the  conveyance  was  made  without  considera- 
tion, are  not  sustained ;  and  this,  in  fact,  disposes  of  the  case, 
unless  we  are  prepared  to  hold,  that  a  son  shall  not  be  allowed 
to  purchase  land  of  his  father.  Admitting  that  John  Melvin 
designed  to  convert  his  property  into  money,  that  he  might 
avoid  the  payment  of  his  debts,  the  case  fails  to  show  that 
James  was  privy  to  such  design,  or  that  he  ever  knew  that  his 
father  was  embarrassed,  or  that  he  had  been  sued.  There  is 
no  suspicious  conduct  on  the  part  of  either  of  the  parties  tend- 
ing to  the  conclusion,  that  the  property  was  held  in  trust  for 
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the  father ;  whiJe  both  swear  in  their  answers,  in  the  most  ex- 
plicit terms,  that  the  sale  was  bond  fide,  and  without  any  design 
to  defraud  the  creditors.  It  was  said,  upon  the  argument,  that 
James  Melvin,  having  no  family  to  occupy  it,  had  no  use  for 
such  a  house,  and  hence  he  had  no  business  to  purchase  it. 
The  rent  of  sixty  dollars  a  year  may  be  considered  some  induce- 
ment to  the  purchase ;  and  it  would  be  a  hard  rule,  to  hold 
a  single  man  shall  not  purchase  a  house. 

*The  record  fails  to  show  that  the  conveyance  was    [*71] 
fraudulent ;  and  the  decree  of  the  circuit  court  must  be 
affirmed. 

Decree  affirmed. 


EiCHAPvD  S.  Adams,  Plaintiff  in  Error,  v.  Fkedekick  Millek, 
Defendant  in  Error. 

EEKOE  TO  JOHNSON. 

Practice — Bond  for  costs. — If  a  party  brings  a  penal  action  withont  filing 
a  bond  for  costs,  it  may  be  dismissed  at  the  instance  of  the  defendant,  but  he 
must  raise  the  objection  at  the  earliest  opportunity,  or  he  waives  his  right  to  in- 
sist upon  it. 

This  was  an  action  commenced  before  a  justice  of  the  peace, 
for  the  recovery  of  a  penalty ;  the  justice  rendered  a  judgment 
for  the  plaintiff;  the  defendant  then  took  the  case  to  the  circuit 
court  by  appeal.  At  the  May  term,  1840,  of  the  Johnson  Circuit 
Court,  Denning,  Judge,  presiding,  the  suit  was  dismissed  on  the 
application  of  the  defendant,  because  the  plaintiff  had  omitted 
to  give  security  for  costs  before  commencing  the  action.  Adams 
brought  the  suit  to  this  court  by  writ  of  error. 

J.  Jack,  for  plaintiff  in  error. 

J.  DouGHEETY,  for  defendant  in  error. 

Tkeat,  C.  J.  This  was  a  penal  action  commenced  before  a 
justice  of  the  peace,  and  removed  by  appeal  into  the  circuit 
court.  It  was  dismissed  by  the  latter  court,  because  security 
for  costs  had  not  been  given.  The  decision  was  clearly  errone- 
ous.    The  objection  came  too  late.     It  was  of  a  dilatory  char- 

Cited:  39  111.  224;  13  Bradw.  404. 
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acter,  and  should  have  been  interposed  before  the  justice.  If  a 
party  brings  a  penal  action  without  filing  a  bond  for  costs,  it 
may  be  dismissed  at  the  instance  of  the  defendant ;  but  he  must 
raise  the  objection  at  the  earliest  opportunity,  or  he  waives  his 
right  to  insist  upon  it.  The  case  of  Adams  v.  Miller,  12  Illi- 
nois, 27,  is  directly  in  point. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


[*72]    *SiDNEY  Todd  et  al..  Plaintiffs  in  Error,  v.  William  Cow- 
ell et  al.,  Defendants  in  Error. 

ERROR  TO  MONROE. 

If  a  public  officer  gives  particular  security  to  parties,  whose  interests  are  in- 
tmsted  to  his  hands,  for  the  faithful  discharge  of  his  duties  towards  them,  such 
security  may  be  enforced. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
The  cause  was  heard  before  Koeener,  Justice,  at  March  term, 
1848,  of  the  Monroe  Circuit  Court. 

J.  Gillespie  and  George  Trumbull,  for  plaintiffs  in  error. 

G.  Koerner  and  W.  B.  Scates,  for  defendants  in  error. 

Caton,  J.  The  declaration  in  this  case  is  upon  a  bond  alleged 
to  have  been  executed  by  the  defendants  and  several  others,  who 
have  since  deceased,  in  the  penal  sum  of  12,000  dollars,  and 
payable  to  the  plaintiffs  for  the  use  of  trustees  of  schools  for  a 
certain  township  for  the  use  of  schools,  conditioned  that  Cowell, 
one  of  the  obligors,  should  faithfully  discharge  all  the  duties 
required  of  him  by  law  as  school  commissioner,  and  pay  over 
all  moneys,  and  deliver  all  books  and  papers,  &c.,  that  might 
come  to  his  hands  as  school  commissioner,  when  required  of 
him ;  assigning  as  a  breach,  that  certain  moneys  belonging  to 
the  inhabitants  of  the  township  specified,  came  to  his  hands  as 
such  commissioner,  and  which  he  has  refused  to  pay  over  to  the 
treasurer  of  the  township  when  requested,  but  that  he  retains 
the  same. 

Cited:  107  111.  322;  10  Brndw.  54. 
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To  this  declaration,  a  demurrer  was  filed,  which  was  sustained 
by  the  court,  to  reverse  which  decision,  the  case  is  brought  to 
this  court. 

It  is  not  pretended  that  this  is  such  an  official  bond  as  the 
school  commissioner  was  required  to  execute.  The  statute  re- 
quired him  to  execute  an  official  bond  payable  to  the  people, 
and  upon  which  it  was  provided  that  an  action  might  be  main- 
tained for  the  use  of  any  town-ship  or  fund  injured  by  a  breach 
thereof.  As  upon  a  statute  bond,  therefore,  this  decision  can- 
not be  sustained.  If  supported  at  all,  it  must  be  upon  the 
principles  of  the  common  law.  We  are  not  aware  of  any  prin- 
ciple of  the  common  law  which  requires  us  to  hold  this  bond  to 
be  a  nullity.  It  imports  a  sufficient  consideration.  It 
is  be*tween  parties  capable  of  contracting,  and  is  not  [*73] 
for  an  illegal  purpose.  It  is  for  the  use  of  parties  who 
have  a  legal  right  to  have  its  condition  performed.  We  can  see 
no  reason  why  it  is  an  objection,  that  it  is  conditioned  for  the 
performance  of  official  duties  by  a  public  officer,  in  the  perform- 
ance of  which  the  parties  for  whose  use  the  bond  was  given, 
have  an  interest.  Certainly,  the  commissioner  was  as  much 
bound  to  pay  over  the  money  as  if  he  had  received  it  as  a  pri- 
vate individual,  or  as  an  agent  appointed  by  the  trustees  for  that 
purpose ;  and  yet,  it  would  hardly  be  contended  that  if  he  had 
received  the  money  in  this  latter  capacity,  a  bond,  conditioned 
that  he  should  pay  it  over,  M'ould  be  void.  Such  a  position 
would  hardly  be  thought  of,  and  we  seek  in  vain  for  a  reason 
why  he  should  not  be  equally  liable,  when  he  has  received  the 
money  as  a  public  officer.  In  the  receipt  of  this  money  he 
acted  as  the  agent  of  the  township,  and  such  the  statute  declares 
him,  and,  as  such,  his  liabilities  are  none  the  less,  because  he 
was  appointed  to  the  agency  by  an  election. 

It  is  true,  that  the  obligees  in  the  bond  may  have  had  no  in- 
terest in  having  the  acts  performed  which  were  intended  to  be 
guaranteed  by  the  bond,  but  they  were  parties  capable  of  con- 
tracting, and  we  know  of  no  principle  of  the  common  law  which 
prevents  the  interests  of  one  party  from  being  secured  in  the 
name  of  another.  The  legal  title  to  a  chose  in  action  may  be 
held  by  one  person  in  trust  for  another,  as  well  as  the  title  to 
property,  and  courts  of  law  are,  at  this  day,  in  the  constant 
habit  of  enforcing  such  claims  in  the  name  of  the  trustee,  for 
the  benefit  of  the  cestui  que  trust.  Had  the  cestui  que  trust,  in- 
stead of  the  trustees,  been  the  obligees  in  the  bond,  could  it  be 
contended  that  the  bond  would  be  void  ?     As  before  remarked, 
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the  bond  imports  consideration,  and  if  it  did  not,  the  money 
received  by  the  obligor  would  certainly  constitute  a  sufficient 
consideration.  Nor  can  we  perceive  any  objection  to  such  a 
bond  on  the  ground  of  public  policy.  The  execution  of  this 
bond  would  not  exonerate  the  commissioner  from  the  execution 
of  the  official  bond  required  by  the  statute.  If  a  public  officer 
chooses  to  give  particular  security  to  parties  whose  interests  are 
intrusted  to  his  hands,  for  the  faithful  dischai?ge  of  his  duties 
towards  them,  and  especially  for  the  payment  of  money  which 
he  may  receive,  we  perceive  no  good  reason  why  such  security 
may  not  be  enforced.  Instances  might  occur  where  prudence 
would  require  a  party  to  ask  such  security  of  a  sheriff  before 
instructing  him  to  receive  a  large  amount  of  money;  and,  if 

given,  we  should  not  hesitate  to  enforce  it.     We  are  of 
[*74]    opinion  *that  this  declaration  is  sufficient,  and  that  the 

court  erred  in  sustaining  the  demurrer. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  D.   Eicheson,   Plaintiff  in  Error,  v.  Ebenezer  Z.  Eyan, 
Assignee,  &c.,  Defendant  in  Error. 

EEEOR  TO  GALLATIN. 

The  payment  of  a  judgment,  before  execution  issued,  does  not  operate  as  a 
release  of  errors. 

Eicheson  brought  this  cause  to  this  court  by  writ  of  error. 
Eyan  filed  his  plea  of  release  of  errors,  stating  that  Eicheson 
had  voluntarily  paid  the  judgment  against  him,  to  which  plea  a 
demurrer  was  interposed. 

J.  Olney  and  N.  L.  Freeman,  for  plaintiff  in  error. 

W.  Thomas,  for  defendant  in  error. 

Treat,  C.  J.  Eyan  recovered  a  judgment  against  Eicheson. 
The  latter  paid  the  judgment  before  an  execution  issued,  and 
then  sued  out  a  writ  of  error  to  reverse  it.  Did  the  payment 
operate  as  a  release  of  errors?     If  the  judgment  had  been  col- 

Cited:     94  111.  585;  99  111.  425. 
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lected  by  execution,  there  would  not  be  a  doubt  of  the  right  of 
Richeson  to  prosecute  the  writ  of  error.  A  payment  made 
under  such  circumstances  would  be  compulsory,  and  would  not 
preclude  him  from  afterwards  reversing  the  judgment,  if  errone- 
ous, and  then  maintaining  an  action  to  recover  back  the  amount 
paid.  The  payment  in  question  must  equally  be  considered  as 
made  under  legal  compulsion.  The  judgment  fixed  the  liability 
of  Richeson,  and  he  could  only  avoid  payment  by  procuring  its 
reversal.  He  was  not  bound  to  wait  until  payment  should  be 
demanded  by  the  sheriff.  He  was  at  liberty  to  pay  off  the 
judgment  at  once,  and  thereby  prevent  the  accumulation  of  in- 
terest and  costs.  By  so  doing,  he  did  not  waive  his  right  to 
remove  the  record  into  this  court,  for  the  purpose  of  having  the 
validity  of  the  proceedings  tested  and  determined.  The  pleas 
are  bad,  and  the  demurrer  must  be  sustained. 

Demurrer  sustained. 


*MiLES  SitETOE,  Plaintiff  in  Error,  v.  John  Ellis,  Defend-    [*75] 

ant  in  Error. 

EKEOR  TO  GALLATIN. 

Landlord  and  tenant— Distbess — Practice. — In  a  proceeding  by  a  land- 
lord under  a  distress  for  rent,  the  court  has  only  to  inquire  whether  the  relation 
of  landlord  and  tenant  exists,  and  to  ascertain  the  amouTit  of  rent  in  arrear  when 
the  distress  was  made,  and  enter  the  assessment  on  record,  and  certify  the  amouxit 
and  costs  to  the  bailiff. 

In  such  a  proceeding,  the  landlord  cannot  introduce  a  demand  against  the  ten- 
ant, for  which  he  has  not  the  right  to  distrain;  nor  can  the  tenant  set  up,  by  way 
of  set-off,  any  demand  against  the  landlord.  The  tenant  may  show  that  he  has 
made  payments  on  account  of  rent,  to  reduce  the  amount  of  the  assessment. 

This  was  a  case  of  distress  for  rent.  Ellis  issued  his  warrant 
as  landlord,  against  Sketoe,  directed  to  a  constable,  with  an 
account  appended,  demanding  the  sum  of  $22.25  rent  due.  The 
constable,  by  virtue  of  the  warrant,  seized  a  two  horse  wagon. 
A  summons  was  issued,  and  a  trial  had  before  a  justice  of  the 
peace  and  a  jury,  who  found  for  the  defendant  Sketoe  a  verdict 
for  $25,  for  which  judgment  was  entered  by  the  justice. 

Ellis  then  appealed  to  the  Circuit  Court  of  Gallatin  county. 
In  the  circuit  court  Ellis  filed  an  additional  account,  including 

Cited:  Right  to  distrain  for  rent:  33  111.  457.  Set-off  in  behalf  of  tenant,  not 
allowed  when:  17  111.  580;  25  111.  250;  87  111.  221;  16  111.  510,  511. 
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a  charge  for  work  and  labor  performed  for  Sketoe.  A  trial  was 
hail  before  Denning,  Judge,  and  a  jury,  at  November  term,  1S50, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  Ellis  for 
the  sum  of  $21.80.  Sketoe  brought  the  cause  to  this  court  by 
writ  of  error. 

H.  B.  Montgomery,  for  plaintiff  in  error. 

K.  F.  WiNGATE,  for  defendant  in  error. 

Treat,  C.  J.  Ellis  distrained  the  goods  and  chattels  of  Ske- 
toe to  enforce  the  pa3'ment  of  $32,  for  rent  alleged  to  be  due 
and  in  arrear.  A  copy  of  the  distress  warrant,  and  an  inven- 
tory of  the  property  seized,  were  filed  with  a  justice  of  the  peace  ; 
and  a  summons  was  thereupon  issued  against  Sketoe,  who  ap- 
peared and  set  up  a  cross  demand  against  Ellis.  A  trial  re- 
sulted in  a  judgment  in  favor  of  Sketoe  for  $25.  Ellis  removed 
the  case  to  the  circuit  court,  where  a  judgment  was  entered  in 
his  favor  for  $21.80.  The  rendition  of  that  judgment  is  assigned 
for  error. 

The  statute  provides,  that  "In  all  cases  of  distress  for 
[*76]  rent,  *the  person  making  the  same,  shall  immediately 
file  with  some  justice  of  the  peace,  in  case  the  amount 
claimed  does  not  exceed  one  hundred  dollars,  and  with  the  clerk 
of  the  circuit  court,  in  case  it  exceeds  that  sum,  a  copy  of  the 
distress  warrant,  together  with  an  inventory  of  the  property 
levied  upon  ;  and  thereupon  the  party  against  whom  the  distress 
warrant  shall  have  been  issued,  shall  be  duly  summoned,  and 
the  amount  due  from  him  assessed  and  entered  upon  the  records 
of  the  court  finding  the  same.  The  said  court  shall  certify  to 
the  person  or  officer  making  the  same,  the  amount  so  found  due, 
together  with  the  costs  of  court ;  and  said  officer  shall  there- 
upon proceed  to  sell  the  property  distrained,  and  make  the 
amount  thus  certified  to  him,  and  return  the  certificate  so  issued 
to  him,  with  an  indorsement  thereon  of  his  proceedings,  which 
return  and  certificate  shall  be  filed  in  the  proper  court."  E.  S. 
ch.  60,  s.  6.  A  landlord  had  the  right  at  common  law  to  dis- 
train the  goods  and  chattels  of  his  tenant  for  rent  due  and  in 
arrear.  And  he  might  sell  the  same  without  the  authority  of 
legal  process.  If  he  made  an  illegal  distress,  the  remedy  of  the 
tenant  was  either  by  an  action  of  trespass  or  replevin.  The  ob- 
ject of  the  statute  was  to  restrain  and  qualify  this  right  of  the 
landlord.  Before  he  is  permitted  to  sell  the  property  distrained,  - 
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he  must  bring  the  tenant  into  court,  and  establish  his  right  to 
make  the  distress,  and  have  the  amount  of  the  rent  assessed. 
But  it  was  not  the  intention  of  the  legislature  further  to  inter- 
fere with  the  common  law  remedy  of  the  landlord.  In  its  action 
under  this  statute,  the  court  has  only  to  inquire  whether  the  re- 
lation of  landlord  and  tenant  exists  between  the  parties,  and  if 
so,  to  ascertain  the  amount  of  rent  due  and  in  arrear  when  the 
distress  was  made.  These  are  the  only  questions  that  can 
properly  arise  on  the  trial.  No  other  transactions  between  the 
parties  are  to  be  taken  into  consideration.  The  landlord  cannot 
introduce  a  demand  against  the  tenant,  for  which  he  has  not 
the  right  to  distrain ;  nor  can  the  tenant  set  up,  by  way  of  set- 
off, a  demand  that  he  may  have  against  the  landlord.  He  may, 
of  course,  show  that  he  has  made  payments  on  account  of  the 
rent,  and  thus  reduce  the  amount  of  the  assessment.  In  the 
present  case,  the  justice  erred  in  allowing  the  tenant  to  intro- 
duce a  set-off ;  and  the  circuit  court  erred  in  entering  a  judg- 
ment in  favor  of  the  landlord  on  the  verdict  of  the  jury.  It 
should  only  have  entered  the  assessment  on  the  record,  and 
certified  the  amount  thereof,  and  the  costs  to  the  bailiff,  as  a 
guide  to  govern  him  in  the  disposition  of  the  property  distrained. 
The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded. 

Judgment  reversed. 


*Fkancis  Walton  et  al.,  Plaintiffs  in  Error,  v.  William    [*77] 
J.  Stephenson  et  al.,  Defendants  in  Error. 

ERROR  TO  JEFFERSON". 

It  is  erroneous   to  sustain  a  general  demurrer  to  a  declaration  having  three 
counts,  if  a  part  of  the  counts  are  good,  and  one  of  them  defective. 

The  facts  of  this  ease  are  stated  in  the  opinion  of  the  court. 
The  judgment  complained  of  was  rendered  by  Marshall,  Judge, 
at  the  September  term,  1852,  of  the  Jefferson  Circuit  Court. 

R.  F.  WiNGATE,  for  plaintiffs. 

R.  S.  Nelson  and  D.  Baugh,  for  defendant. 

Cited:  21  111.  196;  22  lU.  218. 
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Trumbull,  J.  This  was  an  action  of  assumpsit,  containing 
three  counts.  The  first  attempts  to  charge  the  defendants  for  a 
lot  of  drugs  and  medicines,  sold  by  the  plaintiffs  to  one  Ray- 
mond, on  the  ground  of  a  supposed  liability  incurred  by  a  letter 
of  introduction  which  the  defendants  gave  said  Raymond  to  the 
plaintiffs. 

The  second,  is  the  common  count  for  goods  sold,  alleging,  in 
substance,  that  the  plaintiffs  on,  &c.,  at  the  request  of  the  de- 
fendants, sold  and  delivered  to  said  Raymond  drugs  and  medi- 
cines to  the  value  of  $328.37,  in  consideration  whereof  the 
defendants  on,  &c.,  at,  &c.,  promised  to  pay  the  plaintiffs  said 
sum,  and  concluding  with  the  usual  breach. 

The  third,  is  also  a  common  count,  differing  from  the  second, 
by  alleging  that  in  consideration  that  the  plaintiffs,  at  the  re- 
quest of  the  defendants,  would  sell  and  deliver  to  one  Raymond 
such  drugs  and  medicines  as  he  requested  in  his  business,  they, 
the  defendants,  undertook  and  promised  to  be  accountable  to 
the  plaintiffs  for  such  goods,  &c.,  and  then  alleges  a  sale,  &c., 
as  in  the  second  count. 

The  circuit  court  sustained  a  general  demurrer  to  the  whole 
declaration. 

The  first  count  is  manifestly  defective.  The  letter  as  therein 
set  forth  did  not  make  the  defendants  liable  in  an  action  of 
assumpsit  for  the  goods  purchased  by  Raymond.  If  they  can 
be  held  liable  at  all,  it  must  be  upon  an  entirely  different  state 
of  case  from  that  which  is  set  forth  in  the  first  count.  The 
second  and  third  counts  are,  however,  substantially  good. 

So  far  as  appears  from  those  counts,  the  defendants 
[*7S]  may  *have  undertaken  by  a  valid  contract  to  pay  for  the 
goods  purchased  by  Raymond,  and  if  the  declaration 
contained  one  good  count,  the  demurrer  was  improperly  sus- 
tained. It  is  probable  that  the  attention  of  the  circuit  court  was 
never  called  to  any  other  than  the  first  count. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 
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Ebenezeb  Z.  Eyan,  surviving  Assignee,  &c.,  Plaintifif  in  Error, 
V.  Gallatin  County,  Defendant  in  Error. 

EEKOE  TO  GALLATIN. 

Taxes — Assignees  of  bank  of  iiiLiNois  bound  to  pat. — The  assignees  of 
the  Bank  of  Illinois  are  bound,  while  the  assets  of  that  bank  remain  in  their 
hands  for  administration,  to  discharge  the  taxes  assessed  upon  it. 

Powers  of  assignees. — The  assignees  of  said  bank  are  a  quasi  corporation, 
with  powers  coextensive  with  the  duties  imposed  upon  them,  and  may  sue  and 
be  sued. 

Assets — How  taxabIjE. — Under  the  assignment  of  the  assets  of  the  bank, 
in  pursuance  of  the  act  of  1845,  there  was  no  obligation  to  pay  the  bonus  to  the 
State,  in  lieu  of  taxation,  fixed  by  the  charter  of  the  bank,  nor  was  such  bonus 
paid,  and  the  assets  became  taxable  as  other  property. 

What  propektt  is  exempt  from  taxation. — ^It  is  only  the  property  which 
the  State  owns,  that  is  exempt  from  taxation,  not  that  in  the  avails  of  which  the 
State  may  or  may  not  ultimately  be  entitled  to  share. 

Kemedies— Distress — Action  of  debt. — The  remedy  by  distress  for  the 
collection  of  taxes  on  personal  property  given  by  the  statute  is  not  necessarily 
exclusive;  and  an  action  of  debt  is  an  appropriate  remedy  to  enforce  such  a  lia- 
biUty,  whenever  a  proceeding  by  distress  would  be  ineffectual. 

The  opinion  of  the  court  embodies  the  agreed  case  upon  which 
this  cause  was  submitted  to  the  circuit  court  for  decision. 

The  decision  of  this  cause  was  pronounced  by  Denning,  Judge, 
at  November  term,  1850,  of  the  Gallatin  Circuit  Court. 

W.  Thomas,  for  plaintiJGF  in  error. 

W.  B.  Scates  and  S.  S.  Marshall,  for  defendant  in  error. 

Trumbull,  J.  This  was  an  action  of  debt,  brought  by  the 
county  of  Gallatin  against  Caldwell  and  Eyan,  assignees  of  the 
Bank  of  Blinois,  to  recover  the  taxes  due  sarid  county,  on  money 
loaned;  the  declaration  alleging,  that  the  defendants  had  no 
personal  property  whereon  to  levy  said  taxes. 

*The  defendants  demurred  to  the  declaration,  and  the  [*79] 
cause  was  submitted  to  the  court  on  the  following  agree- 
ment: "It  is  agreed  between  the  attorneys  for  the  plaintiff  and 
defendants,  that  the  following  facts  be  received  in  the  argument 
of  this  case,  as  if  the  same  were  pleaded  and  proven.  First, 
that  the  assessor  of  Gallatin  county  for  the  year  1846,  returned 
his  assessment  for  the  year  1845,  which  had  been  omitted  by 
the  assessor  for  that  year,  also  the  assessment  for  the  year  1846 

Cited:  15  Dl.  8;  61  HI.  398;  3  Bradw.  383. 
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against  4;he  Bank  of  Illinois,  at  the  sum  of  $260,000  for. each 
year,  as  money  loaned  by  the  said  bank.  At  a  special  term, 
held  in  January,  1846,  of  the  county  commissioners'  court  of 
Gallatin  county,  said  court  made  the  levy  rate  of  taxation  at 
four  mills  on  each  dollar's  worth  of  property  assessment  for  the 
year  1845.  At  the  March  term,  1846,  the  county  commission- 
ers' court  proceeded  to  levy  a  pauper  tax,  for  said  year  of  1846, 
of  twenty  cents  on  each  $100  worth  of  property,  and  forty  cents 
on  each  $100,  for  county  purposes,  and  fifteen  cents  on  each 
$100  worth  of  property,  as  a  road  tax,  for  road  purposes,  all 
for  1846. 

"At  a  special  term  of  said  county  commissioners'  court,  held 
on  the  5th  of  January,  1847,  the  said  court  proceeded  to  levy, 
and  did  levy,  the  rate  of  taxes  for  said  year  of  1847,  at  four 
mills  on  the  dollar's  worth  of  property,  for  county  purposes ; 
and  the  assessor  of  said  county  returned  his  assessment  for  the 
year  1847,  of  the  sum  of  $260,000,  as  money  owned  by  said 
Bank  of  Illinois,  and  assigned  to  defendants,  loaned  at  interest 
for  that  year. 

"  Second.  That  the  collector  of  Gallatin  county  for  the  years 
1845,  1846,  and  1847,  demanded  of  the  said  defendants  the 
said  taxes. 

"Third.  That  the  defendants  refused  to  pay  the  said  taxes, 
denying  their  liability  for  such  taxes,  and  still  refuse  to  pay. 

"Fourth.  That  the  defendants  have  not,  since  the  assign- 
ment to  them  on  the  10th  of  April,  1845,  paid  into  the  State 
treasury  any  bonus  under  the  law  of  1835,  although  such  bonus 
was  paid  to  1843. 

"Fifth.  That  the  defendants  waive  any  demand  by  the  col- 
lector for  personal  property. 

"  Sixth.  That  the  assets  of  the  Bank  of  Illinois  passed  into 
liquidation  under  the  act  of  25th  February,  1843. 

"  Seventh.  That  the  assets  of  the  said  bank  were  subse- 
quently, on  the  10th  of  April,  1845,  assigned  to  Albert  G.  Cald- 
well, Ebenezer  Z.  Eyan,  Jolm  J.  Hardin,  (who  has  since  deceased, 
and  has  been  succeeded  by  David  A.  Smith,)  and  Samuel  Dun- 
lap,  under  act  of  28th  of  February,  1845. 
[*80]  *"  Eighth.  That  the  amounts  assessed  as  money 
loaned  in  the  assessments  above  mentioned  were,  at  the 
times  mentioned,  the  balances  of  outstanding  debts  due  said 
Bank  of  Illinois,  at  Shawneetown,  for  money  loaned  prior  to  \ 
the  year  1843,  and  were  assigned  to  these  defendants. 
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"  Ninth.  That  the  said  debts  were  proven  before  the  county 
court,  at  the  said  times,  to  have  been  worth  not  more  than  fifty 
cents  on  the  dollar. 

"  Tenth.  That  the  State,  under  an  act  amendatory  of  the 
charter  of  said  bank,  hath  been  a  stockholder  in  said  bank  to 
the  amount  of  $1,000,000,  and  still  is  a  stockholder  to  the 
amount  of  $ 

"Eleventh.     That  said  outstanding  debt  of  said  bank  was, 
and  is  payable,  in  the  paper  of  said  bank,  and  said  paper  was, 
at  the  said  times,  and  still  is,  not  worth   more  than  fifty  cents   • 
on  the  dollar. 

"  It  is  also  further  agreed,  that  all  the  acts,  public  or  private, 
of  this  State,  in  relation  to  the  county  of  Gallatin,  the  powers 
of  the  county  commissioners'  court  of  said  county,  and  the  rev- 
enue of  this  State,  and  of  the  said  county,  also  all  laws,  public 
or  private,  in  relation  to  the  Bank  of  Illinois,  the  liquidation  or 
assignment  thereof,  applicable  to  any  question  of  law  or  fact, 
which  may  arise  in  this  case,  shall  be  taken  and  received,  as  if 
specially  pleaded  or  proven  before  the  coart. 

"It  is  also  further  agreed,  that  the  foregoing  facts  shall  be 
considered,  in  connection  with  the  writ,  declaration,  and  issue 
joined  herein,  as  one  record,  and  be  submitted  to  the  court  as 
an  agreed  case,  with  liberty  to  the  defendants  to  make  any  ques- 
tions, which  go  to  the  jurisdiction  of  the  court,  the  parties  to 
this  suit,  the  right  of  action  in  the  plaintiff,  the  cause  of  action 
sued  on,  the  adjustment  of  the  liability  of  the  defendants,  and 
all  other  questions  which  the  defendants  may  choose  to  make 
on  this  record,  not  of  a  merely  technical  character.  The  same 
liberty  is  likewise  reserved  to  the  plaintiff." 

The  circuit  court  overruled  the  demurrer,  and  gave  judgment 
on  the  agreement  for  $2,015,  debt,  and  $362,  damages  and 
costs,  against  the  defendants. 

The  points  relied  on  for  a  reversal  of  the  judgment  will  be 
noticed  in  the  order  they  have  been  made. 

First.  It  is  insisted,  that  if  there  is  any  legal  liability  to  pay 
taxes  upon  the  property  in  question,  it  rests  on  the  stockholders 
and  creditors  of  the  bank,  who  own  its  property,  and  not  on 
their  agents  or  assignees. 

It  is  true,  the  assignees,  under  the  acts  of  the  legislature, 
hold   the  property  in  trust  for  the  creditors  and  stock- 
holders ;  *but  the  creditors  and   stockholders   have  no    [*81] 
such  ownership  of  the  property,  as  to  render  them  per- 
sonally liable  for  the  taxes  upon  it ;  and  if  they  had,  it  would 
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be  impracticable  to  collect  the  taxes  from  them.  Many  of  them 
reside  beyond  the  limits  of  the  State ;  and  there  is  no  means 
of  ascertaining  who  they  are,  or  to  what  proportion  of  the  assets 
of  the  bank  each  is  entitled.  Unless,  therefore,  the  assignees 
can  be  charged  with  the  tax,  the  money  loaned  by  the  bank, 
and  now  due,  the  assignees  will  be  exempt  from  the  statutory 
provision  making  money  loaned  subject  to  taxation,  and  will 
not  possess  an  immunity  not  extended  to  loans  made  by  private 
persons.  There  is  no  reason  for  such  a  distinction,  and  unless 
required  by  positive  law,  it  should  not  be  made.  The  legal  title 
to  the  assets  of  the  bank  is,  by  statute,  vested  in  the  assignees ; 
they  are  charged  with  the  liquidation  of  its  affairs ;  authorized 
to  bring  suits  in  their  own  names  for  its  debts ;  and  bound, 
while  the  property  remains  in  their  hands  for  administration, 
to  discharge  the  taxes  assessed  upon  it. 

Second.  It  is  insisted,  that  the  assignees  are  not  suable  in 
a  court  of  law. 

This  action  was  commenced  on  the  31st  day  of  May,  1849. 
By  the  original  act  to  put  the  Bank  of  Illinois  into  liquidation, 
in  force  February  25,  1843,  the  charter  of  the  bank,  for  the  pur- 
pose of  winding  up  its  affairs,  was  extended  till  the  4:th  of 
March,  1847. 

By  the  supplemental  act  appointing  assignees,  and  placing 
the  affairs  of  the  bank  in  their  hands,  approved  February  28, 
1845,  the  assignees  were  allowed  till  February  28,  1849,  to 
make  final  settlement  of  the  affairs  of  the  bank ;  which  was 
nearly  two  years  beyond  the  time  to  which  the  charter  of  the 
bank  had  been  extended. 

By  the  second  section  of  an  act  for  the  relief  of  the  assignees 
of  the  Bank  of  Illinois,  and  to  extend  the  time  for  the  liquida- 
tion of  the  affairs  of  said  bank,  approved  February  10,  1849, 
it  is  provided,  "that  on  all  debts,  dues,  and  causes  of  action 
that  have  hitherto  accrued  to  the  president,  directors,  and  com- 
l^any  of  said  bank,  the  assignees  of  said  bank,  or  their  succes- 
sors in  office,  shall  have  power  and  authority  to  sue  for  and 
recover  the  same  in  their  own  names,  in  manner  and  form  fol- 
lowing, that  is  to  say :  Albert  G.  Caldwell  and  Ebenezer  Z. 
Eyan,  and  their  successors  in  office,  shall  have  such  power  and 
authority  touching  such  debts,  dues  and  causes  of  action  as 
have  accrued  to,  or  been  contracted  with  said  bank  at  Shaw- 
neetown  or  Lawrenceville."  A  subsequent  part  of  the  same 
section  confers  like  authority  on  the  other  assignees,  in  refer- 
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*ence  to  the  debts  and  causes  of  action  accruing  at  other    [*82] 
points  where  the  bank  had  branches,  and  makes  pro- 
vision for  bringing  suits  affecting  real  estate. 

Taking  these  various  acts  of  the  legislature  together,  and  it  is 
clear  that  the  assignees,  in  order  to  the  discharge  of  the  duties 
imposed  upon  them,  must  have  had  the  right,  in  some  form,  to 
bring  suits.  Whether  they  could  bring  suits  in  their  own  names 
after  the  expiration  of  the  charter  of  the  bank,  in  1847,  and 
before  the  passage  of  the  act  of  1849,  expressly  giving  them 
that  authority,  it  is  not  material  now  to  inquire.  They  clearly 
had  that  right  after  the  passage  of  the  act  of  1849,  which  was 
before  the  institution  of  this  suit ;  and  it  is  not  to  be  presumed 
that  the  legislature  intended  to  give  them  this  power  against 
the  debtors  to  the  bank,  and  leave  its  creditors  wholly  at  their 
mercy.  It  is  reasonable  to  suppose  that  there  must  have  been 
many  unliquidated  claims  against  the  bank,  growing  out  of  its 
numerous  contracts,  which  could  not  be  fixed  and  ascertained 
without  a  resort  to  the  courts  of  law ;  and  it  could  never  have 
been  designed  by  the  legislature  to  deprive  such  parties  of  all 
remedy.  The  right  to  sue  and  be  sued  is,  as  a  general  rule, 
reciprocal ;  and  when  the  legislature,  either  directly  or  by  nec- 
essary implication,  confers  the  one,  in  cases  where  there  is 
nothing  in  the  character  of  either  of  the  parties  to  exempt  them 
from  suit,  it  ought  to  be  considered  as  conferring  the  other  also. 
The  assignees,  though  not  possessing  all  the  powers  incident 
to  a  corporation,  may  be  considered,  under  the.  various  acts  of 
the  legislature,  as  quasi  corporations,  with  powers  coextensive 
with  the  duties  imposed  upon  them.  Inhabitants  of  Fourth 
School  District  in  Rumford  v.  Wood,  13  Mass.  193. 

The  third  and  fourth  points  made  by  plaintiff  in  error  may 
be  considered  together,  and  they  resolve  themselves  into  this, — 
that  by  the  charter  of  the  bank,  acts  1835,  22,  the  bank  is  re- 
quired to  pay  into  the  State  treasury,  annually,  one  half  per 
cent,  on  the  capital  stock  actually  paid  into  said  bank,  to  be 
used  for  State  purposes,  in  consideration  whereof  it  is  declared 
tliat  the  bank  shall  be  exempt  from  further  taxation.  The  ob- 
ligation to  pay  this  bonus,  it  is  insisted,  still  exists,  and  that 
thereby  the  bank  is  released  from  all  further  taxation.  It  is 
admitted  by  the  agreement,  that  the  bonus  of  one  half  per  cent. 
has  not  been  paid  into  the  treasury,  since  the  bank  went  into 
liquidation,  in  1843.  By  the  liquidation  act,  it  was  confined  in 
its  operations  to  winding  up  its  affairs,  and  expressly  prohibited 
from  doing  any  act  usually  done  by  banks.     From  that  time, 
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and  more  especially  from  the  time  when  all  its  assets,  real  and 

personal,   were  transferred   to  assignees,   under  an  as- 

[*83]    signment  made  in  *pnrsuance  of  the  act  of  1S45,  there 

was  no  obligation  to  pay  the  bonus,  and  the  assets  which 

had  belonged  to  the  bank  became  taxable  as  oth-er  property. 

The  fifth  point  is,  that  the  State  is  a  stockholder  in  the  bank, 
and  therefore  the  owner  of  the  property  taxed  in  such  a  sense 
as  to  bring  it  within  that  provision  of  the  statute  which  exempts 
from  taxation  the  real  and  personal  property  of  the  State. 

The  State  was  not  in  any  sense  the  owner  of  the  property 
taxed,  but  the  title  to  the  same  was  either  in  the  bank  or  the 
assignees.  It  is  only  property  which  the  State  owns  that  is 
exempt  from  taxation,  not  that  in  the  avails  of  which  she  may, 
or  may  not,  ultimately  be  entitled  to  share. 

The  sixth  and  seventh  points  have  already  been  disposed  of 
in  considering  the  second. 

The  eighth  objection  is,  that  no  assumpsit  or  undertaking  to 
pay  the  taxes  by  the  assignees  can  be  implied,  they  not  being 
personally  liable  for  them ;  and  in  connection  with  this  point 
may  be  considered  another,  which  is,  that  the  statute  has  made 
ample  provision  for  the  collection  of  taxes  on  personal  property 
by  distress,  and  therefore  no  reason  exists  for  resorting  to  this 
action.  It  is  not  pretended  that  the  assignees  are  personally 
liable  for  the  taxes  in  question,  nor  is  it  sought  to  make  them 
thus  liable.  The  object  is  to  make  the  property  held  by  them 
in  trust  for  others  contribute  its  just  proportion  towards  the  ex- 
penses of  government. 

The  agreed  case  and  the  whole  record  show,  that  the  suit 
was  brought  to  collect  the  taxes  from  the  defendants  in  their 
capacity  of  assignees,  and  not  as  individuals.  They  are  de- 
scribed as  assignees  in  the  declaration,  and  the  judgment  is 
again-st  "the  defendants,"  which  must  be  understood  to  mean 
the  defendants  in  the  character  given  them  in  the  previous  parts 
of  the  record. 

The  remedy  by  distress  is  not  necessarily  exclusive.  It  is  a 
summary  proceeding,  and  will  ordinarily  be  resorted  to  out  of 
choice  by  collectors ;  but  there  may  be  cases  where  it  would  be 
ineffectual,  as  in  this  instance,  where  there  was  no  personal 
property  to  distrain.  As  has  been  already  shown,  a  legal  liabil- 
ity existed  against  the  assignees  to  pay  the  taxes,  and  an  action 
of  debt  is  an  appropriate  remedy  to  enforce  such  a  liability, 
whenever  the  ordinary  mode  of  proceeding  by  distress  would  be 
ineffectual.     Under  the  execution  issued  on  the  judgment,  any 
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property  of  the  assignees  as  such,   real  or  personal,   may  be 
seized  as  in  other  eases  of  execution. 
Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


*Enos  a.  Phillips,  Appellant,  v.  Sidney  S.  Coudon,  Ap-    [*84:] 

pellee. 

APPEAL  FEOM  UNION. 

Where  a  bailment  is  gratuitous,  the  bailee  is  bound  to  extraordinary  care. 

This  action  was  brought  by  Coudon  against  Phillips  before 
a  justice  of  the  peace,  to  recover  the  value  of  a  horse  loaned  by 
Coudon,  and  which  died  in  the  hands  of  Phillips.  The  suit 
was  taken  by  appeal  to  the  Circuit  Court  of  Union  county,  and 
at  September  term,  1851,  was  heard  before  Denning,  Judge,  and 
a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appealed  to  this  court,  and  assigned  errors.  , 

John  Dougherty,  for  appellant.       ^ 

C.  G.  Simons,  for  appellee.  . 

Trumbull,  J.  The  only  decision  of  the  court  excepted  to, 
was  its  refusal  to  grant  a  new  trial,  and  the  propriety  of  that 
decision  is  the  only  question  presented  by  the  record. 

The  rule  in  reference  to  granting  new  trials  on  the  ground 
that  the  verdict  of  the  jury  was  contrary  to  evidence,  has  been 
so  often  announced  by  this  court,  that  its  reiteration  at  this 
time  on  a  review  of  the  mass  of  evidence  contained  in  this  record, 
would  serve  only  to  swell  the  volume  of  reports  without  any 
practicable  benefit  to  the  parties  in  this,  or  suitors  in  other 
causes. 

The  question  was  one  of  care  by  the  bailee  of  a  horse  taken 
by  the  defendant  to  keep  for  his  use,  and  which  became  diseased 
while  in  the  bailee's  possession.  The  bailment,  under  the  cir- 
cumstances, was  gratuitous,  and  bound  the  defendant  to  extra- 
ordinary care.     Story  on  Bailment,  sect.  219,  237. 

The  evidence  showed  that  the  horse  was  well  when  the  de- 
fendant received  him ;  that  he  left  his  residence  in  the  morning, 
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the  horse  then  being  well,  to  go  a  distance  of  about  twenty-two 
miles  ;  that,  at  the  end  of  the  journey,  the  horse  was  discovered 
to  be  sick ;  that,  without  having  done  anything  for  the  horse, 
and  while  he  was  in  this  condition,  the  defendant  on  the  same 
day  started  back,  and  went  some  ten  miles,  riding  the  horse, 
which  was  very  much  distressed  at  the  time  part  of  the  way  ; 
and  that  he  returned  him  to  the  plaintiff  the  next  day,  sick  and 
stiff.  These  circumstances,  unexplained,  were  sufficient  to  war- 
rant the  finding  of  the  jur}-. 

Judgment  affirmed. 


[*85]    *Jacob  Leshek  et  al.,  Plaintiffs  in  Error,  v.  The  Wabash 
Navigation  Company,  Defendants  in  Error. 

EEKOR  TO  WABASH. 

LiABHiiTT  OF  CORPORATION  FOR  ACTS  OF  CONTRACTOR. — Where  a  Corpora- 
tion is  authorized  by  law  to  enter  upon  certain  pi'emises,  and  take  therefrom 
material  for  the  construction  of  public  works  by  making  compensation  therefor, 
if  the.  coiporation  afterwards  contracts  with  others  to  do  the  work,  who  avail 
themselves  of  the  authority  given  to  take  material,  the  company  will  be  liable 
therefor,  although  the  contractors  were  bound  by  their  contract  to  furnish  the 
material  and  do  the  work  for  a  specified  price. 

Contractors,  in  such  case,  are  servants  of  the  company;  the  work  is  done  by 
the  company,  and  under  the  authority  of  law;  the  immunities  and  liabilities  of 
the  charter  attach  to  the  company,  and  it  will  be  held  accountable. 

Same — Liability  of  contractor. — That  the  contmctors  may  be  liable  over 
to  the  companj-  for  any  damages,  does  not  relieve  the  corporation  from  its  pri- 
mary liability. 

This  was  a  proceeding  instituted  in  the  court  below,  by  the 
plaintiffs  in  error,  under  the  11th  section  of  an  act  entitled  "An 
Act  to  incorporate  the  Wabash  Navigation  Company,"  in  force 
January  30,  18-17,  to  recover  the  value  of  timber,  &c.,  taken 
from  their  lands  by  Samuel  and  Isaac  Culbertson,  and  used  in 
the  construction  of  the  dam  and  lock  at  the  Grand  Rapids  of 
the  Wabash  River,  for  the  said  company,  and,  as  is  contended, 
as  their  agents  and  servants,  as  also  the  value  of  other  timber, 
&c.,  taken  for  like  purposes  by  others,  servants  and  agents 
of  the  said  company.  In  the  court  below,  the  said  company 
resisted  the  claims  of  the  petitioners,  so  far  as  related  to  the 

Cited:  Liability  for  acts  of  contractor:  25  111.  370;  G3  111.  5iG;  66  111.  321;  16. 
Bradw.  158.     Negligence  of  municipal  corporations,  what  is  not  a  defence:  49 
111.  479.    Riiilway  company  liable  for  negligence  of  its  lessees:  83  111.  449.    Dam- 
ages, right  of  recovery:  15  111.  75. 
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timber,  &c.,  taken  by  the  said  Samuel  and  Isaac  Cnlbertson, 
upon  the  ground  that  they  were  contractors  to  do  the  said  work, 
and  received  pay  from  the  company  for  what  they  did,  and  con- 
sequently the  company  was  not  liable  for  their  acts.  The  court 
below  sustained  the  defence  of  the  company  so  set  up,  and  only 
gave  judgment  against  them  for  the  value  of  the  other  timber, 
&c.,  and  an  agreed  case  is  presented  for  the  adjudication  of  this 
court,  as  set  forth  in  the  transcript  of  the  case  now  here  filed. 

The  plaintiffs  in  error  contend  that  the  company  is  liable,  un- 
der said  section,  and  also,  generally,  for  all  the  acts  of  their 
agents  and  servants  done  in  and  about  the  erection  and  con- 
struction of  their  works  under  the  said  charter ;  and  that  the 
said  Samuel  and  Isaac  Culbertson  were  their  agents  and  ser- 
vants in  contemplation  of  the  law  generally,  and  of  the  said 
charter. 

This  cause  was  heard  before  Harlan,  Judge,  at  the  August 
term,  1852,  of  the  Circuit  Court  of  Wabash  county,  and 
re*sulted  in  a  judgment  in  favor  of  Lesher  and  others,  for    [*86] 
the  sum  of  $197.03,  being  the  amount  assessed  by  the 
commissioners,  as  the  value  of  the  timber  cut  and  carried  off 
the  land  of  Lesher  et  al.,  and  for  damage  done  to  the  land. 

C.  H.  Constable,  for  plaintiffs  in  error. 

A.  KiTCHELL,  for  defendants  in  error. 

Caton,  J.  By  the  eleventh  section  of  their  charter,  the  Wa- 
bash Navigation  Company  were  authorized  to  enter  upon  certain 
premises  including  the  plaintiffs',  and  take  therefrom  timber, 
stone,  and  other  materials  necessary  and  proper  for  the  con- 
struction of  their  works.  And  the  owners  of  the  premises  were 
authorized  to  file  a  petition  in  the  circuit  court,  and  have  the 
value  of  the  materials  taken,  and  damages  occasioned  by  reason 
of  the  taking  of  the  same  assessed,  for  the  amount  of  which,  a 
judgment  should  be  rendered  in  favor  of  the  owner  and  against 
the  company.  For  the  purpose  of  erecting  a  portion  of  the 
works  authorized  by  their  charter,  the  company  entered  into  a 
contract  with  the  Culbertsons  for  the  erection  of  a  lock  and  dam 
at  the  Grand  Rapids  of  the  Wabash  river,  by  which  the  Culbert- 
sons were  to  furnish  all  the  materials  and  do  all  the  work  for  a 
price  specified  in  the  contract  to  be  paid  to  the  company.  In 
the  execution  of  the  work,  the  Culbertsons  entered  upon  the 
plaintiffs'  land  and  took  therefrom  a  considerable  amount  of 
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timber  which  was  necessary  and  proper  for  the  construction  of 
the  work,  and  applied  it  to  that  purpose  without  objection  by 
the  plaintiffs,  who  subsequently  filed  their  petition  in  the  circuit 
court,  for  the  purpose  of  having  their  damages  assessed  in  the 
mode  pointed  out  by  the  defendants'  charter,  claiming  to  recover 
the  same  from  the  defendants,  and  the  only  question  presented 
for  our  consideration  is,  whether  the  company  is  liable. 

The  contractors  were  none  the  less  the  servants  of  the  com- 
pany because  they  were  doing  the  work  by  contract,  and  for  a 
stipulated  price.  The  work  was  still  done  by  the  company,  and 
under  the  authority  of  their  charter.  The  privileges  which  the 
charter  conferred  upon  the  company  to  enable  them  to  execute 
the  work,  devolved  upon  the  contractors  for  the  same  purpose. 
The  very  erection  of  the  dam  across  the  river,  was  an  obstruc- 
tion to  its  navigation,  and  would  have  been  unlawful  but  for 
the  authority  conferred  by  the  charter.  Had  the  Culbert- 
sons  been  prosecuted  for  a  damage  occasioned  by  reason  of  such 

obstruction,  they  would  immediately  have  sought  protec- 
[*S7]    *tion  under  the  charter.     So,  too,  had  Lesher  objected 

to  their  taking  the  material  which  they  did  take,  they 
would  have  asserted  their  right  to  do  so  under  the  charter,  and 
must  have  been  protected  in  that  right  to  the  same  extent  that 
the  company  would  have  been,  had  they  prosecuted  the  work 
without  the  intervention  of  contractors.  If  it  was  necessary 
for  the  companj'  to  take  private  property  to  enable  them  to 
prosecute  the  work  for  the  public  good,  it  was  equally  so  for  the 
contractors.  Had  a  cause  of  action  accrued  to  an  individual 
by  reason  of  the  obstruction  erected  in  the  river,  the  company 
whose  work  it  was,  would  have  been  liable  as  much  as  if  they 
had  erected  it  with  their  own  hands.  If  they  are  liable  for  one 
act  done  under  the  charter  by  the  Culbertsons,  they  are  equally 
so  for  another.  It  is  no  answer  to  say  that  the  contractors 
were  bound  by  their  contract  to  furnish  all  the  materials  at 
their  own  expense,  and  for  which  they  were  to  recover  a  full 
compensation.  The  public  were  not  bound  to  know  the  relations 
existing  between  the  company  and  their  servants.  It  was 
enough  that  they  saw  them  engaged  in  the  erection  of  the  works 
of  the  company,  and  under  the  direction  of  the  company's  engi- 
neer. The  person  who  was  injured  bj^  reason  of  acts  done  by 
those  in  the  employ  of  the  company,  and  in  pursuance  of  their 
charter,  had  a  right  to  look  to  the  principal,  who  alone  had 
authority  to  direct  the  acts  to  be  done,  for  compensation,  and 
was  not  bound  to  seek  redress  from  every  servant  who  cut  a  tree 
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or  removed  a  stone.  Were  the  rule  otherwise,  the  company 
might,  by  the  employment  of  irresponsible  servants,  compel  the 
owner  of  the  land  to  stand  by  and  see  it  stripped  of  all  that 
made  it  valuable,  without  a  hope  of  remuneration.  They  would 
derive  the  benefits  secured  by  their  charter,  protected  from  the 
liabilities  which  it  imposes.  It  is  not  necessary  in  the  decision 
of  this  case,  to  say  whether  the  company  would  have  been  lia- 
ble for  the  tortious  acts  of  the  contractors,  which  were  not 
authorized  by  the  charter,  for  there  is  no  pretence  here  but  that 
the  acts  for  which  compensation  is  now  sought  of  the  company, 
were  expressly  authorized  by  the  charter  to  be  done.  It  may  be 
true  that  it  is  the  duty  of  the  contractors  to  pay  these  damages, 
as  they  were  bound  by  their  contract  to  furnish  the  materials ; 
and  if  so,  they  will  be  liable  over  to  the  company  for  the  dam- 
ages which  the  company  necessarily  has  to  pay  for  the  acts  of 
the  contractors,  but  this  ultimate  liability  of  the  contractors 
does  not  relieve  the  corporation  from  their  primary  liability  to 
pay  the  damages  occasioned  to  individuals  by  the  exercise  of 
the  chartered  rights  of  the  company,  and  in  the  mode,  too, 
which  the  charter  provides. 

*Irrespective  of  the  resolution  passed  by  the  board  of  [*S8] 
directors  of  the  company,  on  the  15th  day  of  May,  1848, 
recognizing  the  authority  of  the  contractors  to  exercise  the 
rights  conferred  upon  the  company  to  take  materials  necessary 
for  the  construction  of  the  works,  we  are  of  opinion  that  the 
company  is  liable  for  the  damages  occasioned  by  the  acts  of  the 
contractors  which  were  authorized  by  the  charter  to  be  done  by 
the  company.  As  to  the  persons  who  have  thus  sustained  dam- 
ages, the  contractors  were  the  servants  of  the  company,  and 
their  acts  were  the  acts  of  the  company. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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Nelson  Goltea,  Appellant,  v.  Elihu  Wolcott,  Appellee. 

APPEAL  FROM  MORGAN. 

Attorney  AND  client — PRiviiiEGED  communications. — Where  an  attorney 
is  consulted  merely  as  a  friend,  and  where  neither  he,  nor  the  person  communi- 
cating with  him,  supposes  the  relation  of  attorney  and  client  to  exist  between 
them,  the  communications  are  manifestly  not  entitled  to  the  sanction  of  secrecy 
extended  to  communications  professionally  made. 

The  only  error  assigned  in  this  case  is,  that  the  court  below 
suffered  the  said  English  to  be  examined  as  a  witness,  against 
the  objection  of  the  appellant. 

The  cause  was  tried  by  Woodson,  Judge,  at  March  term,  1852, 
of  the  Morgan  Circuit  Court. 

D.  A.  Smith,  for  appellant. 

W.  Brown  and  E.N.  Wakefield,  for  appellee. 

95 


89  SPEINGFIELD. 


Goltra  V.  Wolcott. 


Trumbull,  J.  James  English,  a  witness  called  by  the  defend- 
ant, testified,  on  his  preliminary  examination,  as  follows  : 
[*90]  *"  That  he  was  a  licensed  and  practicing  attorney  of  tlHS 
court,  and  had  been  for  several  months  before  the  origin 
of  this  controvers}' ;  that  the  plaintiff  met  him  in  the  street, 
some  five  or  six  weeks  since,  and  said  he  had  a  case,  and  wanted 
the  opinion  of  the  witness  about  it ;  plaintiff  stated  his  case 
(being  the  case  now  in  controversy)  to  the  witness,  and  the  wit- 
ness gave  his  opinion  regarding  it :  the  witness  said  he  did  not 
consider  himself  as  the  attorney  of  the  plaintiff;  the  witness 
had  not  been  previously  consulted,  in  any  case,  as  attorney  by 
the  plaintiff,  nor  did  the  plaintiff  at  the  time  tell  the  witness  he 
wished  to  employ  him,  nor  did  he  afterwards  consult  the  wit- 
ness with  regard  to  the  case."  After  the  witness  had  made  the 
foregoing  statement,  the  plaintiff  objected  to  his  testifying  to  the 
communications  made  to  him  in  the  interview  above  spoken  of, 
on  the  ground  that  to  allow  him  to  do  so,  would  be  a  breach  of 
professional  confidence ;  but  the  court  overruled  the  objection, 
and  the  communications  were  given  in  evidence  to  the  jury. 
The  propriety  of  their  admission  depends  entirely  upon  whether 
the  relation  of  attorney  and  client  existed  between  the  witness 
and  the  plaintiff. 

The  rule  that  an  attorney  shall  not  be  required,  or  even  per- 
mitted, without  the  client's  consent,  to  disclose  the  communica- 
tions made  to  him  by  his  client,  has  respect  solely  to  the  un- 
trammelled administration  of  justice  in  the  settlement  of  rights, 
and,  as  this  requires  the  assistance  of  professional  advice, 
secrecy  is  enjoined,  as  a  necessary  security,  without  which  no 
man  could  safely  apply  to  counsel  for  advice ;  but  as  the  rule 
has  a  tendency  to  prevent  a  full  disclosure  of  the  truth,  it  ought 
not  to  be  extended  to  cases  not  strictly  within  the  principle  of 
the  policy  which  gave  it  birth. 

Though  it  be  not  necessary  to  give  the  rule  operation,  that 
there  should  be  a  regular  retainer,  or  any  particular  form  of  I 
application  or  engagement,  or  the  payment  of  fees,  nor  that 
there  should  be  a  suit  pending  or  in  contemplation,  yet  it  is  to 
be  confined  to  communications  made  to  the  attorney,  in  his 
character  of  attorney,  and  does  not  embrace  cases  where,  though 
an  attorney,  and,  therefore,  consulted,  the  witness  was  onlyj 
applied  to,  and  acted  as,  a  friend.  Granger  v.  Warrington, 
Oilman,  309  ;  Beeson  v.  Beeson,  9  Barr,  801 ;  1  Greenleaf  on| 
Evidence,  §  237  et  seq. 
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The  witness  in  this  case  had  been  but  recently  admitted  to 
the  bar,  the  plaintiff  casually  met  him  in  the  street,  and  all 
the  conversation  they  ever  had  about  the  matter  in  controversy 
occurred  at  that  time,  which  was  before  the  institution  of  the 
suit.  The  witness  could  not  recover  compensation  for 
the  opin*ion  he  gave,  as  he  states  expressly,  that  he  did  [*91] 
not  consider  himself  the  attorney  of  the  plaintiff ;  and  it 
is  apparent,  from  the  time  and  place,  when  and  where  the  con- 
versation occurred,  as  well  as  the  subsequent  conduct  of  the 
plaintiff,  in  never  afterwards  consulting  the  witness  about  the 
institution  or  prosecution  of  the  suit,  that  he  did  not  regard  him 
as  his  attorney  in  the  matter. 

Where  an  attorney  is  consulted  merely  as  a  friend,  and  where 
neither  he,  nor  the  person  communicating  with  him,  supposes 
the  relation  of  attorney  and  client  to  exist  between  them,  the 
communications  are  manifestly  not  entitled  to  the  sanction  of 
secrecy  extended  to  communications  professionally  made. 

Judgment  affirmed. 


Feederick  R.  Prentice,  Appellant,  v.  Thomas  Wilson  et  al., 

Appellees. 

APPEAL  FROM  SCOTT. 

Possession  tjnder  executoky  contract — Ejectment. — "Where  a  party- 
acquires  possession  of  land  under  an  executory  contract  of  purchase,  the  vendor 
cannot  maintain  ejectment  until  after  notice  to  quit,  or  demand  of  possession. 

A  purchaser  may  forfeit  his  right,  and,  if  he  does,  the  seller  may  regain  pos- 
session by  ejectment,  without  demand  of  possession  or  notice  to  quit. 

This  was  an  action  of  ejectment  brought  in  the  Hancock  Cir- 
cuit Court,  and  taken  by  change  of  venue  to  Scott  County.  The 
cause  was  by  consent  tried  by  the  court,  at  May  term,  1852,  of 
the  Scott  court,  Woodson,  Judge,  presiding.  A  statement  of  the 
case  is  in  the  opinion  of  the  court. 

Williams  and  Lawrence,  for  the  appellant. 

Browning  and  Bushnell,  and  E.  S.  Blackwell,  for  appellees. 

Cited:  Notice  to  quit,  when  necessary:  26111.19.  When  not  necessary:  32111. 
180.     Title  to  property  upon  contract  to  purchase:  42  111.  401. 
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Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
"Wilson  and  Greer  against  Prentice,  to  recover  the  possession  of 
one  handred  and  seventy  acres  of  land.  It  was  commenced  in 
April,  1840,  and  was  heard  by  the  court  on  the  following  evi- 
dence. 1.  A  written  contract  in  these  words :  "Kec'd  of  Fred- 
erick E.  Prentice  four  hundred  and  fifty  dollars,  in  part  pay  for 

the  N.  E.  of  thirty-three,  which  we  have  this  day  sold, 
[*92]    *and  also  10  acres  on  lot  7  on  16,  all  in  7  N.   8  W., 

for  ten  dollars  per  acre,  payable  as  follows :  $-150 
as  above,  cash  in  hand;  $400  the  10th  of  June,  1849;  $400 
the  10th  of  June,  1850;  and  $450  the  10th  of  June,  1851; 
with  interest  at  6  per  cent,  per  annum  from  date,  with  each 
separate  note;  making  $1,700  for  170  acres;  and  it  is  agreed 
that  we  make  a  warranty  deed  for  the  above  land,  and  said 
Prentice  gives  us  a  mortgage  to  secure  the  payment  of  the  above 
three  notes,  for  $1,250  with  interest.  Nauvoo,  Hancock  county, 
August  14th,  1848.  Wilson  &  Greer."  2.  James  Clark  testi- 
fied that  he  was  present  when  the  land  was  sold,  and  the  con- 
tract was  signed  by  the  plaintiffs  ;  the  plaintiffs  told  the  defendant 
that  the  title  was  defective,  and  he  replied  that  he  was  willing 
to  rely  on  their  warranty  deed  with  possession ;  the  defendant 
went  into  possession  shortly  after  the  sale,  and  had  since  re- 
mained in  possession ;  the  plaintiffs  had  a  tenant  on  the  land, 
but  made  some  arrangement  with  him  by  w^hich  the  defendant 
was  permitted  to  go  into  possession;  in  1846,  the  plaintiffs 
purchased  the  land  of  persons  in  possession,  and  they  after- 
wards bought  in  another  title;  in  January,  1849,  the  witness, 
on  behalf  of  the  plaintiffs,  tendered  the  defendant  a  deed  for  the 
land,  which  be  refused  to  accept,  on  the  ground  that  they 
had  no  title.  3.  Joseph  Wilson  testified,  that  in  the  spring 
of  1849,  the  plaintiff's  tendered  the  defendant  a  deed  for  the 
land,  and  he  refused  to  receive  it,  and  execute  notes  and  a  mort- 
gage to  secure  the  payment  of  the  purchase  money ;  it  was 
then  agreed  that  the  plaintiffs  should  procure  the  written  opin- 
ion of  Mr.  Browning  about  the  title  by  the  10th  of  June,  1S49, 
and  if  the  opinion  was  in  favor  of  the  title,  the  defendant  was 
to  accept  the  deed ;  the  witness  was  present  when  the  land  was 
sold,  and  there  was  considerable  conversation  about  the  title ; 
the  plaintiffs  frequently  told  the  defendant  that  there  was  a  link 
lost  in  the  chain  of  title,  and  he  replied  that  he  was  willing  to 
rely  on  their  warranty  of  the  title.  4.  A  deed  from  the  plain- 
tiffs to  the  defendant  for  the  land  in  question,  bearing  date  the 
30th  of  December,  1848,  regularly  acknowledged,  and  containing 
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a  covenant  of  general  warranty.     This  was  the  deed  alluded  to 
by  the  witnesses. 

The  court  found  the  issue  for  the  plaintiffs,  and  rendered 
judgment  in  their  favor. 

As  a  general  principle,  where  a  party  acquires  the  possession 
of  land  under  an  executory  contract  of  purchase,  the  vendor 
cannot  maintain  ejectment  against  him,  until  he  has  demanded 
possession,  or  given  him  notice  to  quit.  The  possession  of  the 
purchaser  being  lawful  in  its  inception,  does  not  become 
wrong*ful  until  he  is  called  upon  to  restore  it.  Right  v.  [*93] 
Beard,  13  East,  210 ;  Doe  r.  Jackson,  1  Barnwall  &  Cres- 
well,  448  ;  1  Sugden  on  Vendors,  249.  But  the  right  to  retain 
the  possession  may  be  forfeited  by  the  purchaser.  If  he  repu- 
diates the  contract  under  which  he  obtained  the  possession,  or 
fails  to  comply  with  its  terms,  the  seller  is  at  liberty  to  treat 
the  contract  as  rescinded,  and  regain  the  possession  by  an  action 
of  ejectment.  In  such  case,  neither  a  demand  of  possession, 
nor  a  notice  to  quit,  is  necessary.  Jackson  v.  Miller,  7  Cowen, 
747 ;  Whiteside  v.  Jackson,  1  W.endell,  418 ;  Baker  v.  Lessee 
of  Gittings,  16  Ohio,  485. 

In  this  case,  the  defendant  entered  into  possession  under  a 
contract  of  purchase.  By  the  terms  of  the  contract,  the  plain- 
tiffs were  to  convey  the  premises  to  the  defendant  by  a  deed  of 
general  warranty,  before  any  of  the  deferred  payments  should 
become  due ;  and,  on  the  receipt  of  the  deed,  the  defendant  was 
to  give  notes  for  this  portion  of  the  consideration,  and  execute 
a  mortgage  on  the  land  to  secure  their  payment.  Before  the 
first  instalment  fell  due,  the  plaintiffs  executed  such  a  deed,  and 
tendered  it  to  the  defendant ;  but  he  refused  to  accept  it,  and 
execute  the  notes  and  mortgage  for  the  purchase-money.  Prima 
facie,  the  plaintiffs  were  authorized  to  consider  the  contract  as 
at  an  end,  and  bring  ejectment  to  recover  the  possession.  The 
possession  of  the  defendant  became  tortious  on  his  failure  to 
perform  the  contract,  and  notice  to  quit  was  wholly  unnecessary. 

It  is  insisted,  however,  that  the  plaintiffs'  title  was  defective, 
and  therefore  the  defendant  was  not  bound  to  accept  the  deed, 
and  execute  the  notes  and  mortgage.  The  only  evidence  in  the 
case  tending  to  show  that  the  title  was  imperfect,  consisted  of 
declarations  made  by  the  plaintiffs  while  the  parties  were  nego- 
tiating, and  before  the  contract  was  reduced  to  writing.  There 
may  be  a  question,  whether  these  declarations  were  competent 
evidence.  The  statements  of  parties  made  before  and  at  the 
time  of  the  execution  of  a  written  contract,  are  generally  inad- 
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missible.  But  considering  tliese  declarations  as  legitimate  evi- 
dence, they  will  not  benefit  the  defendant.  When  informed  by 
the  plaintiffs  that  a  link  in  the  chain  of  title  was  lost,  he  said 
he  would  rely  upon  their  warranty  and  possession.  The  same 
testimony  which  shows  a  defect  in  the  title,  equally  shows  that 
the  defendant  was  not  to  take  advantage  of  the  defect  to  avoid 
a  performance  of  the  contract  on  his  part.  In  any  point  of 
view,  therefore,  this  position  cannot  be  maintained. 

But  if  the  plaintiffs'  title  was  defective,  it  may  well  be 
[*94]  *doubted  whether  that  fact  would  constitute  any  defence 
to  this  action.  The  action  is  not  brought  to  enforce  the 
contract,  but  to  regain  the  possession  acquired  under  it.  It 
proceeds  on  the  ground  that  the  contract  has  been  rescinded. 
The  plaintiffs  tendered  a  deed  to  the  defendant,  and  called  upon 
him  to  perform  the  contract.  If  the  title  was  imperfect,  he  was 
at  liberty  to  receive  the  deed,  and  rely  for  protection  on  the  cov- 
enants of  warranty,  or  disaffirm  the  contract,  and  recover  back 
the  money  paid  upon  it.  If  he  was  unwilling  to  accept  such  a 
title  as  the  plaintiffs  could  mfike,  it  was  his  duty  to  surrender 
the  possession  received  under  the  contract.  He  could  not  with- 
hold the  possession,  and  at  the  same  time  refuse  to  perform  the 
contract.  If  permitted  to  retain  the  possession  under  such  cir- 
cumstances, he  might  enjoy  the  land  without  paying  the  pur- 
chase-mone}'.  His  possession  might  never  be  disturbed.  The 
owner  of  the  paramount  title  might  never  evict  him. 

The  failure  of  the  plaintiffs  to  procure  the  written  opinion  of 
counsel  respecting  their  title,  cannot  be  set  up  as  a  defence  to 
the  action.  It  was  no  part  of  the  original  contract,  that  the 
validity  of  the  title  should  be  determined  by  Mr.  Browning. 
The  promise  to  obtain  his  opinion  was  purely  voluntary,  and 
not  founded  on  any  new  or  valid  consideration. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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HuRHAM  Eeeve  et  al.,  Appellants,  v.  Jacob  Strawn  et  al.. 

Appellees. 

APPEAL  FKOM  MOEGAN. 

REStTLTrsTG  TRUST— Statute  of  frauds. ^If  S.  agreed  to  loan  E.  a  snm 
necessary  to  purchase  land,  aud  to  take  a  deed  to  himself  by  way  of  mortgage, 
to  secui^e  the  repayment  of  the  money,  and  if  S.  buys  the  land  with  the  money 
thus  loaned;  then  a  resulting  trust  will  be  created  in  the  nature  of  a  mortgage, 
and  E.  will  have  a  right  to  redeem  the  land.  But  if  S.  paid  his  own  money  for 
the  land,  without  a  loan  to  E.,  no  parol  agreement  between  the  parties,  that  E. 
should  have  the  right  to  purchase  the  laud,  will  entitle  E.  to  a  decree  for  the 
land,  for  the  parol  agreement  will  be  cut  off  by  the  statute  of  frauds. 

The  bill  alleges,  that  the  complainants  being  much  embar- 
rassed in  their  circumstances,  by  a  decree  of  the  circuit  court  of 
Morgan  county,  October,  1844,  in  two  cases  consolidated  on  the 
17th  of  February,  1845,  the  master  in  chancery  sold  their  lands, 
incumbered,  to  Strawn ;  that  the  bill  in  this  case  was 
*filed  to  redeem  about  187  acres  sold,  for  $862.48,  (the  [*95] 
precise  amount  of  incumbrances  on  the  same,)  or  at  an 
average  of  $4.59  per  acre;  that  H.  Eeeve,  before  day  of  sale, 
applied  to  Strawn  for  loan  of  money,  to  relieve  the  embarrass- 
ments of  complainants ;  that,  by  arrangement,  Strawn  was  to 
attend  the  sale  and  buy  in  the  property,  and  was  to  hold  it  as 
security  for  his  advances  in  money ;  that  the  complainant,  Hur- 
ham  Eeeve,  was  to  have  time  to  redeem  the  lands,  (no  specified 
time  alleged  or  proven,)  was  to  occupy  and  cultivate  the  lands, 
and  pay  interest  on  Strawn's  advances  in  shape  of  rent,  in  feed- 
ing contracts,  which  he,  said  complainant,  paid  up  to  year  1852  ; 
that  complainants,  on  the  6th  of  October,  1840,  gave  their  note 
to  Jacob  Huffaker  for  $354,  at  one  day's  date,  with  twelve  per 
cent,  interest,  on  which  interest  was  paid  up  to  1842,  (John 
Green  was  security  on  this  note) ;  that  Green  and  Huffaker,  as 
agents  for  the  payee  of  the  note,  attended  on  the  day  of  the 
sale  of  property,  intending  to  bid  for  the  property  to  indemnify 
themselves,  and  Strawn  agreed  with  them  to  pay  the  note, 
(making  some  deduction  in  interest,)  if  they  would  not  bid  for 
the  property ;  they  did  not  bid,  the  note  was  assigned  without 
recourse  to  Strawn,  on  the  day  of  sale,  and  it  has  been  taken  up 
from  him  in  part  redemption  of  the  lands ;  that  complainant. 

Cited:  Eesulting  trust  in  equity:  70  Jll.  419.    Verbal  contracts  void:  73  111.  160. 
Resulting  trust — Purchase  money  furnished  by  third  person.     See  Coates 
V.  Woodwoi-th,  13  El.  654,  note  in  this  ed. 
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H.  Eeeve,  was  participant  in  this  arrangement  between  Strawn, 
Huffaker,  and  Green ;  that  before,  on,  and  after  day  of  sale, 
Strawn  gave  out  that  he  intended  to  bid,  and  did  bid  in  the 
property  for  benefit  of  complainants,  or  complainant,  Hurham 
Eeeve;  that,  on  the  17th  of  February,  1845,  complainant,  Hur- 
ham, and  wife,  and  William  C.  Jones,  (who  had  right  to  redeem 
the  same,)  for  consideration  of  $359.20,  made  deed  to  Strawn 
for  S.  E.  quarter  of  N.  W.  quarter  of  section  IS ;  that  the  trans- 
actions in  the  premises  amount  to  a  mortgage,  and  that  it  is 
redeemable  on  reimbursement  of  balance  of  principal  unpaid, 
and  that  interest  has  been  paid  for  seven  years  ;  and  that  Strawn 
had  admitted  right  to  redeem  several  times  since  sale ;  that  he 
was  applied  to  for  a  written  contract  after  the  sale,  but  declined, 
saying  that  his  word  was  as  good  as  his  bond ;  that  complain- 
ant, Hurham  Eeeve,  from  date  of  sale,  had  been  in  possession 
of  the  lands,  and  paid  rents,  issues,  and  profits  of  the  same,  in 
lieu  of  interest  on  moneys  advanced  by  him,  until  recently. 

Bill  charges  that  Strawn  had  admitted  the  right  to  redeem, 
but  contended  that  complainants  had  not  asserted  the  right  in 
reasonable  time. 

Strawn  pleaded  the  statute  of  frauds  and  perjuries,  and  an 
answer,  that  he  bought  the  land  and  paid  for  it,  procured  title, 
and,  with  the  consent  of  complainants,  went  into  and 
[*96]  enjoyed  *quiet  possession  from  that  day,  until  he  sold; 
that  he  paid  all  taxes,  made  valuable  improvements  on 
the  land,  and  that  complainants  onl}'  had  possession  as  his  ten- 
ants ;  that  his  codefendants  have  possession  of  the  land  pur- 
chased of  him,  and  have  a  good  right  thereto ;  and  that  the 
complainants  have  no  right  in  the  premises  ;  that,  immediately 
after  the  purchase,  Hurham  Eeeve  rented  the  land  of  Strawn, 
and  remained  thereon  for  several  years,  under  contract  to  pay 
rent  for  the  same ;  that  Eeeve  made  improvements,  by  contract 
with  Stra'.vn.,  and  charged  him  for  the  same,  and  that  Strawn 
has  paid  hvn  for  the  same,  and  denies  that  Eeeve  had  posses- 
Bion,  except  as  a  tenant ;  denies  payment  of  rent  as  interest  on 
the  money.  Strawn  paid  for  the  land ;  denies  that  Eeeve  ever 
paid  one  dollar  of  interest  upon  the  purchase-money,  or  one 
dollar  toward  the  purchase  of  said  land,  directly  or  indirectly ; 
denies  that  Eeeve  had  asserted  any  claim  to  the  land  until  the 
filing  of  the  bill,  but  for  seven  years  peaceably  and  quietly 
acquiesced  in,  and  submitted  to,  the  right  of  Strawn  to  the  land ; 
denies  all  other  matters  in  bill  not  covered  by  plea  and  answer. 

General  replication  filed. 
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The  cause  was  heard  before  Woodson,  Judge,  at  November 
term,  1852,  of  the  Morgan  Circuit  Court,  and  a  decree  dismiss- 
ing the  bill  was  entered. 

W.  Brown  and  D.  A,  Smith,  for  appellants. 

M.  McCoNNEL,  for  appellee. 

Caton,  J.  At  the  time  Strawn  purchased  the  premises  in 
controversy,  there  is  little  doubt  that  some  sort  of  agreement 
existed  between  him  and  Hurham  Reeve,  by  which  the  latter 
should  be  allowed  to  pay  to  the  former  the  amount  of  the  pur- 
chase-money and  interest,  and  entitle  himself  to  a  conveyance 
of  the  land.  Reeve  insists,  that  Strawn  agreed  to  loan  him  the 
funds  necessary  to  purchase  in  the  land,  and  to  take  a  deed  to 
himself,  by  way  of  mortgage,  to  secure  its  repayment,  and  that 
the  money  paid  by  Strawn  for  the  land  was  the  money  thus 
loaned.  The  defendant  insists,  that  there  was  no  such  loan  con- 
templated or  effected,  but  that  he  paid  his  own  money  for  the 
land,  which  he  bought  in  his  own  name,  for  his  own  use,  and 
that  whatever  agreement  there  was  between  the  parties,  was  a 
mere  parol  agreement  for  the  sale  of  the  land  from  Strawn  to 
Reeve,  after  the  former  should  have  purchased  it.  There  can 
be  no  serious  controversy  about  the  law  in  this  case.  If  the 
facts  are  as  insisted  by  the  complainants,  then  a  resulting 
*trust  is  created,  in  the  nature  of  a  mortgage,  and  there  [*97] 
can  be  no  doubt  about  the  right  of  the  complainants  to 
redeem ;  but  if,  on  the  other  hand,  there  was  no  loan  of  the 
purchase-money,  and  Strawn  paid  his  own  funds  for  the  land, 
no  parol  agreement  between  the  parties,  that  Strawn  should 
purchase  for  the  use  and  benefit  of  Reeve,  or  that  Reeve  should, 
at  any  time,  have  the  right  to  purchase  it,  will  entitle  the  com- 
plainants to  the  relief  sought,  for  then  it  is  nothing  but  a  simple 
parol  agreement  for  the  sale  of  land,  which  is  at  once  cut  off  by 
the  plea  of  the  statute  of  frauds,  which  has  been  interposed. 
The  serious  question  in  the  case,  then,  is  one  of  fact.  The  evi- 
dence upon  this  point  is  voluminous,  and  consists  principally 
of  proof  of  declarations  of  the  parties  at  and  subsequent  to  the 
time  of  the  purchase,  and  of  their  treatment  of,  and  relative 
position  towards,  the  property  after  Strawn  acquired  the  title. 
Strawn  purchased  the  land  in  his  own  name,  and  paid  for  it. ' 
Upon  this,  the  presumption  arises  that  he  purchased  with  his 
own  money.     This  presumption  is  sought  to  be  rebutted,  by  proof 
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of  his  declarations  made  at  the  sale  to  several  witnesses,  and  by 
what  he  said  to  Mrs.  Henderson  and  others  subsequently.  Many 
of  these  declarations,  if  taken  in  a  technical  sense,  would  seem  to 
indicate  a  loan  of  the  purchase-money  to  Eeeve,  and  that  he 
took  the  deed  in  his  own  name  as  a  security. 

Mr.  Green,  one  of  the  complainants'  witnesses,  who  does  not 
appear  to  have  been  cross-examined,  testified,  that  at  the  sale 
Strawn  told  the  witness  that  he  had  made  an  arrangement  with 
the  complainants  by  which  they  were  to  redeem  the  lands,  but 
the  particulars  of  the  arrangement  he  did  not  state.  Upon  re- 
peated occasions  subsequently,  Strawn  told  the  witness  that  the 
purchase  was  a  redeemable  one,  and  that  he  had  made  the  pur- 
chase in  order  to  assist  the  complainants  to  pay  their  debts. 
He  said  that  Strawn  was  to  buy  the  lands,  and  hold  them  as 
security  for  the  money  advanced  by  liim  for  the  plaintiffs,  who 
were  to  cultivate  the  land,  and  render  to  Strawn  one  third  of  the 
products  for  the  use  of  the  money  advanced.  There  were  some 
other  details  to  the  arrangement,  to  which  it  is  unnecessary  now 
to  allude.  The  witness  attended  the  sale  for  the  purpose  of  bid- 
ding on  the  property,  so  as  to  secure  a  debt  owing  from  the 
complainants  to  Huffaker,  in  which  the  witness  was  security ; 
but  he  refrained  from  bidding,  in  consequence  of  an  arrangement 
made  with  Strawn  that  he  should  pay  the  debt,  which  he  sub- 
sequently did,  and  promised  to  cancel  it.  Other  witnesses  testify 
to  somewhat  similar  statements  made  by  Strawn  at  the  time  of 
the  sale ;  but  none  state  the  case   so  strongly  as  Green.      As 

before  remarked,  this  testimony,  when  taken  alone,  may 
[*98]    be  *understood  to  imply  a  loan  of  the  purchase-money,  but 

not  necessarily  ;  and  it  should  be  remarked,  that  the  wit- 
ness does  not  pretend  to  repeat  the  words  of  Strawn,  and  even 
if  he  did,  there  can  be  no  pretence  that  Strawn  spoke  of  the  com- 
plainants' right  to  redeem,  or  used  any  other  particular  expres- 
sions in  their  exact  sense.  Strawn  was  not  a  lawyer,  and  the 
expressions  attributed  to  him  would  be  as  likely  to  be  used  to 
convey  the  idea  that  Strawn  had  agreed  to  purchase  the  land  and 
let  the  complainants  have  it  for  the  amount  which  he  paid,  and 
interest.  According  to  the  understanding  of  an  ordinary  busi- 
ness man,  this  might  be  a  redemption  of  the  land  by  the  com- 
plainants, and  thus  a  security  for  the  money  which  Strawn  had 
paid,  when,  in  fact  and  in  law,  the  agreement  was  for  a  pur- 
chase of  the  land  at  the  price  which  Strawn  had  paid.  It  must 
be  remembered,  that  conversations  and  declarations  testified  to 
in  this  way,  after  a  considerable  lapse  of  time,  are  not  the  most 
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reliable  evidence  to  enable  us  to  determine  what  was  the  true 
character  of  the  arrangement  between  the  parties,  especially 
where  the  distinguishing  features  between  a  loan,  as  claimed, 
and  an  absolute  pur&hase,  may  not  be  very  readily  perceived  by 
every  one.  At  least,  they  cannot  be  of  controlling  influence 
under  such  circumstances.  But  in  addition  to  this  is  the  testi- 
mony of  Mrs.  Henderson,  In  speaking  of  a  conversation  which 
she  had  with  the  defendant,  some  years  before,  she  says :  "  I 
asked  him  if  he  had  bought  Mr.  Eeeve's  farm,  and  he  said,  'yes, 
he  owned  it ;  he  held  a  mortgage  on  it,  and  Mr.  Eeeve  never 
would  be  able  to  redeem  it.'  "  While  this  might  seem  to  imply 
a  loan  of  the  purchase  money,  and  that  he  had  taken  the  title 
to  himself  to  secure  the  money  loaned,  the  same  remark  is  appli- 
cable to  this,  which  was  made  in  relation  to  the  evidence  of  the 
other  declarations.  If  we  apply  to  each  portion  of  the  declara- 
tions sworn  to  by  this  witness  a  strict  legal  meaning,  we  find  an 
irreconcilable  contradiction.  At  the  same  time  that  he  said  that 
he  held  a  mortgage  on  the  land,  he  also  said  that  he  had  bought 
it  and  owned  it.  This  all  may  be  true  in  the  sense  intended  by 
Strawn,  and  still  he  may  have  referred  to  an  agreement  which  he 
had  made  with  the  Eeeves,  that  they  might  have  the  land  by  pay- 
ing him  the  purchase  money  and  interest.  In  this,  as  in  all  other 
cases,  we  must  consider  all  of  the  testimony  together;  the  facts 
and  circumstances  proved,  as  well  as  the  declarations  of  the  party. 
In  our  apprehension,  the  subsequent  relations  of  the  parties,  and 
the  manner  in  which  they  respectively  treated  this  land,  are 
utterly  irreconcilable  with  the  idea  that  the  land  was  purchased 
for,  and  in  equity  belonged  to  the  complainants.  It  appears 
that  one  of  the  complainants,  Hurham  Eeeve,  continued 
*in  possession  of  the  land,  and  to  cultivate  it,  as  the  [*99] 
tenant  of  Strawn,  under  leases  from  year  to  year.  Three 
of  these  leases  are  in  this  record,  and  it  is  testified,  by  one  of 
the  complainants'  witnesses,  that  the  rent  reserved  was  a  high 
rent.  Some  of  the  provisions  of  these  leases  are  worthy  of  at- 
tention, as  they  indicate  clearly  the  views  which  the  parties 
themselves  entertained  of  the  real  ownership  of  the  land.  In 
the  lease  which  is  proved  by  Stacy,  Eeeve  agrees  "to  keep  every 
thing  o&  of  the  clover  field  all  the  time,  and  pull  all  the  burrs 
out  of  all  the  land  that  is  in  clover,  before  they  get  ripe,  and 
destroy  nothing  on  the  farm,  nor  cut  any  green  timber  for  any 
thiug,  and  give  peaceable  possession  by  the  1st  of  March  next. 
This  5th  day  of  March,  1849."  These  terms  certainly  indicate, 
that  the  lessor  was  something  more  than  a  mortgagee,  and  the 
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tenant  something  less  than  the  equitable  owner  of  the  premises. 
The  strict  regard  for  the  judicious  management  of  the  farm  in- 
dicates the  highest  interest  in  its  ultimate  value,  and  implies  a 
very  strong  doubt  that  the  lessee  would,  without  such  provision, 
treat  the  farm  with  the  indifference  of  a  mere  tenant  with  but 
a  temporary  interest,  rather  than  with  that  .care  and  regard 
which  a  permanent  interest  in  the  estate  might  be  supposed  to 
excite.  Similar  provisions  are  found  in  the  lease  dated  the  5th 
of  March,  1S50,  which  also  binds  the  tenant  to  make  certain 
permanent  improvements,  for  which  Strawn  was  to  find  the 
materials.  Each  of  the  leases  created  strictly  a  tenancy  for  a 
single  year,  with  an  explicit  provision,  that  at  the  end  of  the 
year  the  possession  should  be  surrendered  to  Strawn.  The  tes- 
timony shows  that  other  permanent  improvements  were  made  on 
the  premises  by  the  tenant,  for  which  he  was  paid  by  Strawn. 
Here  both  parties  have  certainly  treated  Strawn  as  the  real 
owner;  it  may  be  with  a  verbal  agreement  for  the  sale  of  the 
land  to  the  tenant,  but  that  had  existed  for  several  years,  and 
with  a  very  remote  probability,  that  the  complainants  would  be 
able  to  perform  it.  Indeed,  all  the  circumstances  connected 
with  this  tenancy  and  the  treatment  of  the  estate  by  the  parties, 
would  seem  to  indicate  that  they  all  considered  even  that  parol 
agreement  as  practically  at  an  end.  Is  it  to  be  believed  that 
Reeve  would  ask,  or  that  Strawn  would  grant,  that  the  latter 
should  pay  the  former  for  permanent  improvements  made  upon 
the  estate  belonging  to  the  former,  and  in  which  the  latter  had 
but  a  mortgage  interest,  while  the  premises  were  manifestly,  in 
any  event,  more  than  sufficient  to  pay  the  amount  said  to  have 
been  secured?  If  we  are  to  draw  reasonable  deductions  from 
facts  proved  or  admitted,  we  must  say,  that  both  parties  consid- 
ered the  property  as  belonging  to  Strawn,  and  that  they  supposed 

in  all  probability  he  would  continue  to  be  the  owner. 
[*100]        *It  may  be  here  remarked  in  reference  to  the  alleged 

loan  of  the  purchase-money  by  Strawn  to  the  complain- 
ants, that  no  person  ever  heard  him  agree  to  make  such  a  loan, 
or  heard  the  parties  treat  or  negotiate  for  any  loan  of  money. 
Nor  in  all  of  the  testimony  in  this  case,  from  the  beginning  to 
the  end,  is  there  one  word  said  in  reference  to  a  loan  of  money, 
nor  does  such  an  expression  once  occur  in  the  testimony.  Be- 
fore we  transfer  the  title  to  real  estate  upon  the  strength  of 
parol  testimony  alone,  the  facts  upon  which  such  change  is 
asked  should  be  so  convincing  as  to  leave  no  reasonable  doubt 
in  the  mind  of  the  court,  and  not,  as  in  this  case,  consist  of 
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ambiguous  expressions  and  uncertain  declarations  made  by  the 
party  sought  to  be  charged,  and  testified  to  by  witnesses  after 
the  lapse  of  several  years.  In  the  case  of  Furguson  v.  Sut- 
phur,  3  Gilman,  4-1:7,  so  much  relied  upon  at  the  bar,  the  loan 
of  the  purchase-money  was  so  conclusively  proved  that  no  room 
for  doubt  was  left ;  but  it  was  insisted  that  it  was  not  competent 
to  prove  it  by  parol,  even  where  the  whole  transaction  was  mani- 
festly for  the  purpose  of  covering  up  an  usurious  loan.  There 
the  whole  history  of  the  negotiation  was  spread  out  before  the 
court  by  such  convincing  proofs  that  nothing  was  left  for  infer- 
ence. In  the  case  of  Coates  v.  Woodworth,  13  Illinois,  654,  it 
is  true,  that  the  entire  nogotiation  between  the  parties  was  not 
shown,  but  enough  was  shown  to  establish  satisfactorily  that  a 
loan  had  in  fact  been  nogotiated  at  a  usurious  interest.  The 
parties  had  been  in  actual  negotiation  for  a  loan,  and  no  nego- 
tiation ever  took  place  between  the  grantor  and  the  grantee, 
but  Woodworth,  who  claimed  to  be  the  cestui  que  trust,  negotia- 
ted alone  with  the  grantor.  That  case  was  only  sustained,  upon 
the  ground  that  the  land  w-as  purchased  with  the  money  of 
Woodworth,  and  the  deed  given  to  Coates  as  a  security  for  the 
money  loaned.  The  court  in  that  case  said,  "No  agreement  be- 
tween Coates  and  Woodworth,  that  Coates  should  buy  the  land 
and  then  sell  it  to  Woodworth  upon  any  terms,  will  support  the 
bill ;  nor  will  a  subsequent  agreement  by  Coates  to  let  Wood- 
worth  have  the  land  upon  any  terms  sustain  the  case,  if  Coates 
in  fact  purchased  the  land  with  his  own  money  from  Tarbox." 

In  the  case  before  us,  the  evidence  points  very  clearly  to  the 
conclusion  that  there  was  no  agreement  for  a  loan  of  money, 
and  that  Strawn  purchased  the  land  with  his  own  funds,  agree- 
ing by  parol,  no  doubt,  that  he  would  let  the  complainants 
have  it  for  the  same  price  which  he  paid,  and  interest.  This 
was  an  agreement  by  parol  to  sell  Strawn's  land  to  them, 
and  not  for  them  to  redeem  the  land  from  an  incum- 
*brance  which  Strawn  had  upon  it.  At  any  rate,  it  [*101] 
certainly  fails  to  establish  satisfactorily,  that  there  was 
a  loan  of  the  purchase-money  by  Strawn,  and  that  he  purchased 
with  their  funds,  instead  of  his  own,  and  for  their  use,  and  not 
for  himself. 

Of  this  opinion  was  the  circuit  court,  and  we  think  the  decree 
should  be  affirmed. 

Decree  ajziiiied. 
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Gkigsby  Metzker,  Plaintiflf  in  Error,  v.  The  People,  Defendants 

in  Error. 

EKEOR  TO  MENARD. 

Act  of  1851  prohibiting  sale  of  liquoe. — Under  the  statute  of  1851,  pro- 
hibiting the  sale  of  liqiior,  if  a  person  is  convicted  for  a  violation  of  its  provi- 
sions, the  court  can  order  that  the  defendant  stand  committed  until  the  fine  and 
costs  be  paid. 

Indictment. — If  there  be  any  exception  of  the  same  clause  of  an  act  which 
creates  an  offence,  an  indictment  should  show  affirmatively  that  the  defendant 
does  not  come  within  the  exception;  but  if  the  exception  or  proviso  be  in  a  sub- 
sequent clause  or  statute,  or  is  not  connected  with  the  enacting  clause  by  words 
of  reference,  it  becomes  matter  of  defence,  and  need  not  be  negatived  in  the 
pleading. 

The  plaintiff  in  error  was  convicted  upon  indictment  found 
in  the  Menard  Circuit  Court,  at  November  term,  1S52,  before 
Woodson,  Judge,  and  a  jury,  for  selling  liquor  in  violation  of 
the  act  of  1851,  and  iined  $25  and  costs.  The  court  ordered 
that  Metzker  should  stand  committed  until  the  fine  and  costs 
adjudged  against  him  should  be  paid.  The  law  directs  that 
"the  tines  herein  provided  for,  may  be  recovered  either  by  in- 
dictment in  any  circuit  court  having  jurisdiction  of  such  offence, 
or  by  an  action  of  debt  in  the  name  of  the  People  of  the  State 
of  Illinois,  before  any  justice  of  the  peace  of  the  proper  county." 

The  section  of  the  criminal  code  under  which  the  order  of 
committal  was  made,  is  stated  in  the  opinion. 

T.  L.  Harris  and  E.  S.  Blackwell,  for  Metzker. 

W.  H.  Herndon,  for  the  people. 

Caton,  J.  Previous  to  the  act  of  the  first  of  February,  1851, 
licenses  for  the  sale  of  ardent  spirits  in  less  quantities  than  a  quart 
were  authorized  to  be  granted  to  continue  for  one  year. 
[*102]  *Tlie  law  of  1851,  forbade  the  sale  of  liquor  in  less  quan- 
tities than  a  quart,  subjecting  the  offender  to  punishment 
by  indictment,  and  repealing  the  former  laws  which  authorized 
licenses  to  be  granted.  Section  -1  of  the  last  law  excepts  from 
tlie  prohibition,  the  sale  of  spirituous  liquors  by  physicians  and 
druggists  in  good  faith  for  medicinal,  mechanical,  or  sacramental 
purposes.     This  indictment  was   presented  against  the  plaintiff 

Cited:  89  111.  577. 
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in  error,  within  one  year  from  the  time  the  law  took  effect,  for 
selling  liquor  in  violation  of  its  provisions.  It  is  objected  to  the 
indictment,  that  it  does  not  aver  that  the  defendant  below  had 
not  an  unexpired  license  under  the  old  law,  nor  does  it  show 
that  the  liquor  was  not  sold  by  the  defendant  as  a  physician  or 
druggist  for  some  of  the  purposes  permitted  by  the  statute. 
The  same  principle  of  law  answers  both  branches  of  the  objec- 
tion. The  rule  was  thus  laid  down  by  the  court  in  the  case  of 
Lequot  v.  The  People,  11  Illinois,  340.  The  rule  is,  "If  there 
be  any  exception  in  the  same  clause  of  the  act  which  creates 
the  offence,  the  indictment  must  show  affirmatively  that  the 
defendant  does  not  come  within  the  exception ;  but  if  the  excep- 
tion or  proviso  be  in  a  subsequent  clause  or  statute,  or,  if  in  the 
same  section,  and  not  incorporated  with  the  enacting  clause  by 
any  words  of  reference,  it  is  in  that  case  matter  of  defence, 
and  need  not  be  negatived  in  the  pleading."  In  the  statute 
under  which  this  indictment  was  found,  the  offence  is  created, 
and  the  punishment  prescribed  in  the  first  and  second  sections, 
and  the  exceptions  relied  upon  are  contained  in  subsequent  and 
independent  sections.  The  first  is  found  in  the  fourth  section, 
which  provides  that  the  act  shall  not  extend  to  druggists  or  phy- 
sicians who  in  good  faith  sell  or  give  away  the  prohibited 
liquors  for  purely  medical,  mechanical,  or  sacramental  pur- 
poses ;  and  the  second  is  found  in  the  sixth  section,  which,  in 
express  terms,  repeals  the  former  law,  authorizing  licenses  to 
be  granted,  but  provides  that  the  act  shall  not  affect  the  rights 
of  those  who  had  unexpired  licenses.  If,  therefore,  the  defend- 
ant sold  the  liquor  as  a  physician  or  druggist,  and  under  cir- 
cumstances authorized  by  the  fourth  section ;  or  if  he  sold  it 
under  an  unexpired  license,  as  he  was  authorized  to  do  under 
the  sixth  section,  in  either  case,  it  was  matter  of  defence,  and 
it  was  unnecessary  for  the  indictment  to  negative  such  right. 
We  are  clearly  of  opinion  that  the  indictment  was  sufficient. 

So  much  of  the  judgment  as  directs  the  defendant  to  stand 
committed  till  the  fine  and  costs  are  paid,  is  objected  to.  The 
173d  section  of  the  criminal  code  expressly  provides,  that  the 
court  shall  have  power  in  all  cases  of  conviction  under 
that  *chapter,  when  any  fine  is  imposed,  "  to  order  as  [*103] 
part  of  the  judgment  of  the  court,  that  the  offender  shall 
be  committed  to  jail,  there  to  remain  until  the  fine  and  costs  are 
fully  paid,  or  otherwise  legally  discharged. "  The  same  chapter 
contained  a  provision  imposing  a  fine  for  selling  spirituous  liq- 
uors without  a  legal  license  to  keep  a  grocery ;  and  there  could 
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be  no  question  of  the  right  of  the  court  to  order  a  person  con- 
victed under  that  act  to  stand  convicted  till  the  fine  and  costs 
were  paid  or  discharged.  The  act  of  1851,  changes,  in  some 
respects,  the  law  in  reference  to  selling  spirituous  liquors ;  but 
such  change  cannot  affect  the  power  of  the  court  in  its  mode  of 
proceeding,  or  in  the  form  of  the  judgment  which  is  to  be  en- 
tered. Whenever  the  legislature  think  proper  to  change  or 
modify  the  criminal  code  in  reference  to  a  previously  existing 
offence,  the  trial,  under  the  modified  statute,  unless  it  otherwise 
l^rovide,  is  to  be  proceeded  with,  and  the  judgment  must  have  the 
same  effect  as  if  it  had  previously  been  part  of  the  criminal  code. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Basil  D.  Stevenson,  Appellant,  v.  Abdiel  Unkefer,  Executor 
of  Samuel  Stevenson,  deceased,  Appellee. 

APPEAL  FROM   ADAMS. 

Usury. — A  note  payable  "in  Baltimore  bank  notes,  with  twelve  and  one  half 
per  cent,  interest,"  is  not  usurious. 

Same — Higher  rate  on  AfcouNT  or  risk. — "When  the  creditor  takes  a  risk, 
by  which  he  runs  the  hazard  of  losing  the  principal  snm,  or  of  taking  less  than 
the  sum  originally  due,  with  lawful  interest,  it  is  not  usurious  for  him  to  stipu- 
late for  or  receive  more  interest  than  is  prescribed  by  the  statute;  but  the  possi- 
bility of  the  death  or  insolvency  of  the  debtor  is  not  such  a  risk  as  will  authorize 
such  higher  rate  of  interest. 

Same — Sale  at  discount. — The  owner  of  a  promissory  note,  untainted  at 
its  inception  with  usury,  may  sell  it  at  any  discount,  without  making  the  trans- 
action usurious. 

The  decree  herein  was  rendered  by  0.  C.  Skinner,  Judge,  at 
July  term,  1852,  of  the  Adams  Circuit  Court. 

On  the  1st  day  of  January,  1840,  the  defendant,  in  the  State 
of  Illinois,  in  consideration  of  $S00,  borrowed  by  him  of  his 
brother,  Samuel  Stevenson,  executed  the  following  note,  to  wit : 
"  $800. — Three  years  after  date,  I  promise  to  pay  to  Samuel  Ste- 
venson or  order,  eight  hundred  dollars  in  Baltimore  bank  notes, 
with  twelve  and  a  half  per  cent,  interest,  the  interest  to  be 
[*104:]    paid  annually,  for  value  received  of  him,  this  first  *day 

Cited:  Right  to  sell  at  discount:  24  111.  347.  Agreement,  whether  usurious: 
2S  III.  475.     What  is  not  usury:  52  111.  150;  19  111.  IXi;  101  111.  529. 

l/Hury. — In  connection  witli  the  above  case  of  Stevenson  v.  Unkefer,  see  Law- 
rence V.  Cowles,  Vi  111.  577,  note. 
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of  Januaiy,  eighteen  hundred  and  forty.  The  above  note  is  given 
in  lieu  of  one  said  to  be  lost,  the  amount  and  date  the  same. " 

At  the  same  time  and  place,  he,  to  secure  the  payment  of 
the  said  note,  executed  a  mortgage  of  N.  W.  2,  2  S.  7  W.,  and 
40  acres  off  of  W.  side  of  N.  E.  2,  2  S.  7  W. 

Samuel  Stevenson  died,  and  Unkefer,  the  plaintiff,  as  his 
executor,  on  the  15th  day  of  May,  1849,  filed  the  bill  in  this 
case  to  foreclose  the  said  mortgage. 

The  defendant,  in  his  answer,  sets  up  and  insists  on  the  stat- 
ute against  usury,  and  this  is  the  only  question  in  the  case. 
The  court  decreed  that  the  plaintiff  should  recover  of  the  de- 
fendant one  thousand  two  hundred  and  seventy-three  dollars 
and  twenty  cents,  and  also  his  costs  of  suit. 

From  this  decree  the  defendant  below  appealed,  and  assigns 
for  error,  that  in  rendering  said  decree  the  court  erred. 

Williams  and  Lawrence,  for  appellant. 

Wheat  and  Grover,  for  appellee. 

Caton,  J.  This  note  was  for  $800,  payable  "in  Baltimore 
bank  notes, "  with  twelve  and  a  half  per  cent,  interest ;  and  the 
question  is,  Was  this  usurious  ?  The  rule  of  law  is  well  settled, 
that  when  the  payee  takes  a  risk  by  which  he  runs  the  hazard 
of  losing  the  principal  sum,  or  of  receiving  less  than  the  sum 
originally  due,  with  lawful  interest,  it  ,is  not  usurious  for  him  to 
stipulate  for,  or  receive  more  interest  than  is  prescribed  by  the 
statute.  Thus,  in  the  case  of  Cummings  v.  Williams,  4  Wen- 
dell, 679,  where  the  defendant  had  received  of  the  plaintiff  a 
heifer,  and  agreed  in  four  years  to  pay  back  two  as  good,  it  was 
held  not  to  be  usurious,  upon  the  ground  that  the  payee  took 
the  risk  of  a  decline  in  the  value  of  the  stock,  and  that,  at  the  end 
of  the  four  years,  the  two  heifers  might  not  be  worth  as  much  as 
one  was  at  the  time  the  agreement  was  entered  into.  The  same 
rule  was  also  held  in  Spencer  v.  Tilden,  5  Cowen,  144,  and  Hall 
V.  Haggart,  17  Wendell,  280.  I  think  these  cases  might  have 
been  as  satisfactorily  decided  upon  another  principle, — by  hold- 
ing the  property  to  have  been  leased,  and  considering  the  in- 
crease, or  compensation  stipulated  to  be  paid,  as  rent  for  the 
use  of  the  property. 

The  case  of  Sharpley  v.  Hurrell,  3  Croke,  is  more  directly 
in  point.  There  the  obligee  advanced  money  for  victualling 
a  ship,   payable  with  ten    per  cent,   interest,   when  the   ship 
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[*105]  should  *return  from  her  voyage,  and  it  was  held  not  to 
be  usurious,  because  the  obligee  took  the  hazard  of  the 
return  of  the  ship,  and  if  she  had  never  returned,  he  would 
have  lost  both  principal  and  interest.  Still  more  analogous  to 
the  case  before  us,  is  that  of  Hombert  v.  Fitch,  Kirby,  265, 
where  the  obligation  was  for  the  loan  of  $16,839  in  final  settle- 
ment certificates,  and  the  borrower  agreed  to  give  $1,000  for 
the  loan  for  six  months.  This  was  held  not  to  be  usurious,  as 
the  loan  was  to  be  repaid  in  those  certificates,  which  might  de- 
preciate so  as  to  reduce  the  value  of  what  was  to  be  paid,  with 
the  stipulated  premium,  to  less  than  the  value  of  the  certificates 
loaned,  at  the  time  the  loan  was  made.  These  cases  serve  to 
illustrate  the  principle.  But  it  must  not  be  understood  that 
every  hazard  which  the  lender  takes  will  justify  him  in  taking 
usurious  interest ;  for  he  who  lends  money  can  never  know  with 
absolute  certainty  that  it  will  ever  be  repaid.  It  has  been  al- 
ways held,  that  the  risk  necessarily  incurred  by  every  creditor, 
of  the  death  or  insolvency  of  the  borrower,  is  not  such  a  hazard 
as  will  authorize  the  lender  to  stipulate  for  more  interest  than 
is  authorized  by  the  statute  of  usury.  Colton  v.  Dunham,  2 
Paige,  273.  But  this  principle  does  not  extend  so  far  as  to 
prevent  the  owner  of  a  note  originally  untainted  with  usury, 
from  selling  it  at  as  great  a  discount  as  he  pleases,  without 
making  the  transaction  usurious,  and  a  majority  of  the  court 
in  the  case  of  Cram  v.  Hendricks,  7  Wendell,  569,  held  that  the 
indorsement  of  the  note  by  the  person  who  transferred  it,  did 
not  make  the  transaction  usurious ;  but  his  liability  upon  the 
indorsement  was  limited  to  the  amount  of  money  actually  re- 
ceived with  legal  interest. 

In  the  case  before  us,  there  was,  no  doubt,  a  palpable  and  \ 
substantial  risk  run  by  the  payee  of  the  note.     The  maker  had 
a  right  to  discharge  the  debt  in  Baltimore  bank  notes,  at  their 
nominal  value,  and  in  this  action  no  more  than  their  real  value 
could  be  recovered.     Dunlap  r.  Smith,  12  Illinois,  399.     It  is 
not  necessary  now  to  say  whether  it  was  the  right  of  the  payor 
to  make  the  payment  in  the  most  depreciated  of  those  notes, 
had  there  been  a  difference  in  their  value,  or  whether  he  would 
have  been  liable  to  the  extent  of  the  most  valuable.     It  is  enough 
to  know,  that,  like  every  thing  else  except  money,  their  value 
was  liable  to  fluctuate,  and  that  in  the  course  of  commercial 
changes,  they  might  become  greatly  depreciated,  if  not  almost : 
valueless  in  the  market  by  the  end  of  the  three  years  for  which  j 
the  credit  was  given,  so  that  the  lender  would  lose  more  than; 
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the  whole  interest  agreed  to  be  paid.  With  such  a  contingency, 
the  authorities  are  uniform,  that  the  excessive  inter- 
*est  stipulated  for,  did  not  infect  the  transaction  with  [*106] 
usury.  In  form,  it  is  true,  this  was  a  loan,  but  the  real 
character  of  the  transaction  was  more  in  the  nature  of  a  specu- 
lation in  bank  paper,  than  a  loan  of  money.  For  eight  hundred 
dollars  paid  down,  one  party  agreed  to  pay  to  the  other,  at  the 
expiration  of  three  years,  so  many  dollars  in  Baltimore  bank 
notes,  whether  their  value  might  be  more  or  less.  Upon  the 
trial,  there  was  no  evidence  showing  that  they  were  worth  less 
than  their  nominal  amount,  and  hence,  the  judgment  was  not 
for  too  much,  and  the  defendant  below  had  no  just  cause  of 
complaint. 

The 'judgment  of  the  circuit  court  must  be  aJHirmed. 

Judgment  affirmed. 


James  C.  Moore,  Plaintiff  in  Error,  v.  William  S.  Moss, 
Defendant  in  Error. 

ERROK  TO  PEOKIA. 

CoNSTKUCTiON  OF  STATUTES— CONFLICT. — Where  there  is  a  conflict  between 
two  statutes,  etfect  must  be  given  to  the  latest. 

Collision — Prima  facie  case. — In  cases  of  collision  between  steamboats  on 
our  rivers,  the  one  which  is  out  of  her  proper  place,  as  fixed  by  the  statute,  is 
prima  facie  in  the  wrong,  and  liable  for  all  damages  which  may  accrue  in  con- 
sequence. 

Same — Diligence. — A  boat  is  not  at  liberty  to  cast  herself  upon  another 
boat,  merely  because  the  latter  may  be  out  of  her  proper  course,  and  in  that  of 
the  former.  Both  are  bound  to  use  ordinary  diligence  to  avoid  a  collision,  and 
if  a  collision  happens  from  the  want  of  a  proper  degree  of  diligence  on  the  part 
of  either,  the  owner  may  be  held  answerable  for  the  consequences. 

Pkactice. — A  party  to  a  suit  is  not  at  liberty  to  assign  for  error  the  fact  that 
some  of  the  instructions  given  by  the  court  are  more  favoi-able  to  him  than  the 
statute  warrants. 

Steamboats — Rules  affecting. — A  boat  ascending  a  river  should  take  the 
middle  of  the  channel,  so  that  a  descending  boat  can  take  either  side.  In  the 
night  time  a  boat  ascending  has  the  right  to  pass  up  the  small  chutes  in  the  river, 
and  the  descending  boat  must  keep  in  the  main  channel,  but  may  take  either  side 
of  the  centre  thereof. 

Same — Statute. — Independent  of  these  provisions,  the  managers  of  steam- 
boats may,  as  respects  themselves,  make  regulations  for  the  passage  of  their 
boats;  but  this  may  not  exempt  them  from  some  of  the  provisions  of  the  statute. 

Cited:  16  111.  90. 
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The  declaration  alleged  that  plaintiflF  owned  a  steamboat, 
running  on  the  Illinois  river ;  defendant  also.  Defendant  run 
his  boat  carelessl}'  and  negligently  against  plaintiff's  and  broke 
and  injured  it.  Plaintiff  greatly  damaged  thereby  and  obliged 
to  pay  out  money  to  repair  it,  $1,500;  lost  use  of  it  for  a  long" 
time  ;  also  the  profits  of  the  use  of  it,  &c. 

2d  count.     Same  as  first,  except  that  the  names  of  the  boats  '■ 
are  given — plaintiff's,  Avalanche ;  defendant's,  Alvarado. 
[*107]        *Plea,  not  guilty. 

Instructions  given  at  the  instance  of  plaintiff : — 

Ist.  That  boats  going  down  must  in  the  night  keep  the  main 
channel,  and  not  take  any  of  the  small  chutes,  these  small 
chutes  being  the  right  of  tlie  ascending  boat  alone  in  the  night. 
That  the  object  of  the  latter  clause  of  the  2d  section  o^  chap. 
102,  Ptevised  Statutes,  was  intended  to  avoid  collision  in  the 
night  time  in  the  small  chutes. 

2d.  That,  independent  of  the  laws,  boatmen  have  a  right,  as  ; 
between  themselves,  to  establish  signs  or  signals,  indicating  in 
what  manner  they  desire  to  pass  each  other  on  the  river.  That 
if  such  signs  or  signals  are  given  by  one  boat,  and  answered  by 
the  other,  and  understood  by  both,  it  is  a  contract  that  the  boats 
are  to  pass  each  other  according  to  such  signals,  and  that  the 
presumption  of  law  is,  that  when  signals  are  given  and  answered 
according  to  the  custom  of  the  river,  that  they  are  understood 
by  both  the  parties  who  make  them. 

,  3d.  If  the  jury  believe  that  in  this  case  signals  were  given 
and  returned  by  both  boats,  indicating  that  each  boat  should 
pass  to  the  larboard  or  left,  and  that  the  plaintiff  used  all  rea- 
sonable diligence  to  do  so,  and  all  reasonable  care  and  skill  in 
so  doing,  to  avoid  a  collision,  and  that  the  collision  occurred 
through  the  carelessness,  negligence,  or  inattention  of  the  de- 
fendant or  his  officers,  then  the  plaintiff  is  entitled  to  recover  in 
this  suit,  and  that  the  measure  of  damages  is  the  damages  for 
the  reasonable  detention  at  the  place  of  collision,  the  cost  of  the 
repairs  of  the  boat  occasioned  by  the  collision,  the  necessary  pay 
and  expenses  of  officers  and  hands  necessarily  occupied  about 
the  boat  during  a  reasonable  time  for  making  the  repairs  made 
necessary  by  said  collision. 

4th.  That  if  the  jury  believe  from  the  evidence  that  the  signal 
to  pass  to  the  left  was  given  by  both  boats,  as  contemplated  byi 
the  third  instruction,  and  that  afterwards  defendant's  boat  kept 
directly  on  its  course,  not  leaving  sufficient  room  for  plaintiff's 
boat  to  pass  to  the  left,  or  that  defendant's  boat,  after  the  sig- 
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nals  given  as  aforesaid,  attempted  to  pass  to  the  right,  this, 
unexplained,  would  be  evidence  of  gross  negligence  and  careless- 
ness on  the  part  of  the  defendant  or  his  officers. 

Instructions  of  defendant  modified. 

5th.  The  proper  course  or  place  for  the  Alvarado  in  the  night 
time,  was  to  run  by  the  bank  of  the  river,  and  leave  the  middle 
of  the  stream  or  channel  of  the  river  for  the  passage  of  the  boats 
going  down  the  stream ;  and  the  proper  course  or  place  for  the 
Avalanche  in  the  night  time,  was  to  keep  the  main  channel  in 
order  to  avoid  the  ascending  boats ;  and  if  the  jury 
believe  from  *the  evidence,  that  the  Alvarado  was  run-  [*10S] 
ning  up  by  the  eastern  shore,  and  that  the  Avalanche 
ran  out  of  the  main  channel  and  crossed  over  toward  the  eastern 
•  bank,  and  thereby  caused  the  collision  complained  of  in  the 
'declaration,  they  will  find  a  verdict  for  the  defendant,  unless 
they  believe  that  by  the  signals  from  both  boats,  it  was  agreed 
to  change  the  course  they  were  pursuing,  [or  unless  the  officers 
of  the  Alvarado  failed  to  use  ordinary  care  and  diligence  to 
avoid  the  collision  under  the  circumstances  of  the  case.] 

The  clause  in  brackets,  added  by  the  court  as  a  qualification. 

6th.  If  the  jury  believe  from  the  evidence  that  the  Avalanche 
was  out  of  her  proper  place,  and  in  the  proper  course  of  the 
Alvarado  at  the  time  of  the  collision,  Moore  is  not  answerable 
for  the  damage  resulting  from  the  collision,  unless  he  was  guilty 
of  gross  negligence  or  some  wanton  act. 

The  court  added  this  qualification ; — 

Gross  negligence  being  the  absence  or  want  of  ordinary  care 
and  diligence. 

10th.  If  the  loss  or  injury  was  occasioned  partly  by  the  want 
of  care,  or  from  the  negligence  or  fault  of  the  plaintiff,  or  the 
officers  having  charge  of  the  Avalanche,  the  defendant  will  not 
be  answerable  therefor  unless  he  or  his  officers  were  guilty  of 
gross  negligence. 

Qualification — "  Or  want  of  ordinary  care  and  diligence  in 
avoiding  the  collision." 

Instruction  refused. 

If  the  jury  believe  from  the  evidence  that  the  Alvarado  was 
running  up  by  the  east  bank  of  the  river,  and  that  the  Avalanche 
ran  across  the  river,  toward  and  near  the  east  shore,  into  and 
across  the  course  of  the  Alvarado,  the  plaintiff  cannot  recover 
in  this  suit.  Not  for  the  wrong  of  the  Alvarado,  because  such 
a  state  of  facts  would  show,  that  the  Avalanche  was  also  in  the 
wrong.     Not  on  the  supposed  implied  contract,  made  by  the 
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exchange  of  signal  bells,  because  the  plaintiff  has  not  brought 
his  action  for  any  such  breach  of  contract. 

Cause  heard  before  Kellogg,  Judge,  and  a  jury,  at  the  August 
term,  1851,  of  the  Peoria  Circuit  Court.  Verdict  and  judgment 
for  $575  damages. 

Peteks  and  Blakely,  for  plaintiff  in  error. 

N.  H.  PuKPLE,  for  defendant  in  error. 

Tkeat,  C.  J.  The  102d  chapter  of  the  Revised  Statutes, 
relating  to  the  navigation  by  steamboats  of  the  rivers 
[*109]  withi^  *the  jurisdiction  of  this  State,  provides,  that  "In 
ascending  and  descending  navigation,  said  boats  shall 
conform  to  the  following  regulations :  the  descending  boat  shall 
keep  the  shore  or  bar  she  may  be  on,  until  the  ascending  boat 
passes ;  and  when  both  boats  are  running,  the  ascending  boat 
shall  keep  the  middle  of  the  channel,  or  in  the  deepest  water, 
and  in  all  cases  where  it  is  practicable,  leave  room  for  the  de- 
scending boat  to  pass  on  either  side.  When  two  boats  shall 
meet  in  a  contracted  part  of  the  river,  or  in  any  narrow  or  intri- 
cate channel,  both  boats  shall  stojD  their  engines,  or  work  them 
very  slow,  until  they  pass  each  other ;  and  in  the  night  time, 
the  descending  boat  shall  not  take  any  of  the  small  chutes,  but 
shall  keep  the  main  channel,  in  order  to  avoid  the  ascending 
boats."  These  provisions  are  free  from  all  doubt.  The  object, 
is  to  prevent  collisions  between  boats  meeting  on  the  rivers.J 
The  meaning  is  plain  and  explicit.  It  is  the  duty  of  the  ascend- 
ing boat  to  take  the  middle  of  the  channel,  so  that  the  descend- 
ing boat  can  pass  on  either  side.  The  proper  position  of  the 
former  is  in  the  centre  of  the  channel ;  that  of  the  latter  alonf 
either  shore  of  the  stream.  There  is  a  single  exception  to  this] 
general  regulation.  In  the  night  time,  it  is  the  right  of  the  as- 
cending boat  to  pass  up  the  small  chutes  in  the  river ;  and  the 
descending  boat  must  keep  in  the  main  channel,  but  may  take 
either  side  of  the  centre  thereof.  These  arc  the  positive  require- 
ments of  the  statute.  Whether  wisely  or  unwisely  made  is  not! 
the  question.  The  courts  must  enforce  the  law  as  they  find  it.j 
The  reason  rests  with  the  legislature. 

It  was  insisted,  from  the  course  of  legislation  on  this  subject,] 
that  these  provisions  should  be  so  construed  as  to  give  the  as- 
cending boat  the  right  to  take  either  side  of  the  river,  and  con- 
fine the  descending  boat  tc  the  middle  of  the  channel.     ThisJ 
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chapter  of  the  Eevised  Statutes,  except  in  the  particulars  to  be 
noticed,  is  a  transcript  of  the  "Act  to  prevent  disasters  on  steam- 
boats navigating  the  waters  within  the  jurisdiction  of  Illinois," 
approved  the  21st  of  July,  1837.  The  corresponding  portion  of 
that  act,  as  appears  from  the  original  on  file  in  the  secretary's 
office,  reads  thus :  "the  descending  boat  shall  keep  the  shore  or 
bar  she  may  be  on,  until  the  ascending  boat  passes ;  and  when 
both  boats  are  running,  the  descending  boat  shall  keep  the  mid- 
dle of  the  channel,  or  in  the  deepest  water,  and  in  all  cases 
where  it  is  practicable,  leave  room  for  the  ascending  boat  to 
pass  on  either  side."  There  is  a  direct  conflict  between  the  two 
statutes.  The  words  "ascending"  and  "descending"  are  so 
transposed  in  the  revision,  as  to  render  the  provisions 
of  the  two  laws  wholly  irreconcilable.  *The  position  of  [*110] 
the  boats  is  reversed.  This  part  of  the  act  of  1837,  as 
published  with  the  laws  passed  in  that  year,  reads  as  follows : 
"the  descending  boat  shall  keep  the  shore  or  bar  she  may  be  on, 
until  the  ascending  boat  passes ;  and  when  both  boats  are  run- 
ning, the  descending  boat  shall  keep  the  middle  of  the  channel, 
or  in  the  deepest  water,  and  in  all  cases  where  it  is  practicable, 
leave  room  enough  for  the  descending  boat  to  pass  on  either 
side."  The  act,  in  an  important  respect,  was  incorrectly  pub- 
lished. From  its  passage  to  the  revision  of  the  laws  in  18-15, 
it  was  impossible  to  ascertain  its  true  meaning  from  the  printed 
statutes.  It  was  necessary  to  refer  to  the  original  law  in  the 
office  of  the  secretary  of  state.  Where  there  is  a  conflict  be- 
tween two  statutes,  effect  must  be  given  to  the  latest  statute. 
The  Eevised  Statutes,  therefore,  modified  the  act  of  1837,  so  far 
as  the  provisions  of  the  two  laws  are  inconsistent.  It  cannot  be 
intended,  as  in  the  case  of  Dutcher  v.  Crowell,  5  Oilman,  445, 
that  the  legislature  designed  to  continue  the  law  of  1837  in  force 
without  alteration.  If  it  had  been  incorporated  into  the  Eevised 
Statutes  precisely  as  it  was  published  with  the  acts  of  that  year, 
the  case  might  perhaps  fall  within  the  principle  of  Dutcher  v. 
Crowell.  But  the  law,  as  contained  in  the  revision,  is  not  a 
copy  of  the  act  of  1837,  either  as  it  was  passed  or  published. 
The  conclusion  is,  therefore,  unavoidable,  that  the  legislature 
acted  advisedly  in  the  matter,  and  really  intended  to  change  the 
former  law  in  the  particulars  under  consideration.  Dutcher  v. 
Crowell  was  an  extreme  case,  and  the  rule  there  laid  down  can- 
not with  propriety  be  extended.  We  are  not  aware  of  any  pre- 
cedent or  authority  to  justify  the  construction  contended  for. 
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In  this  case,  the  collision  took  place  when  the  boats  were  at  a 
considerable  distance  from  the  centre  of  the  main  channel. 
The  proper  course  of  the  Alvarado  was  in  the  middle  of  the 
channel ;  and  it  was  the  right  of  the  Avalanche  to  pass  down 
on  either  side ;  in  other  words,  the  former  was  not  in  her  proper 
place,  and  the  latter  was.  Prima  facie,  the  Alvarado  was  in 
the  wrong,  and  answerable  for  the  injury  sustained  by  the 
Avalanche.  It  is  apparent  from  the  evidence,  that  if  the  Alva- 
rado had  taken  the  centre  of  the  channel,  the  collision  would 
not  have  happened.  There  was  nothing  in  the  case  to  show 
that  she  could  not  have  easily  assumed  that  position.  Nor  was 
there  any  thing  to  show  that  the  Avalanche  failed  to  use  ordi- 
nary care  and  diligence  to  avoid  the  collision.  Upon  this  ground 
alone,  unless  there  was  an  understanding  that  the  boats  should 
pass  each  other  in  a  different  manner  than  that  provided  by  the 

statute,  the  verdict  ought  to  be  sustained. 
[*111]  *But  leaving  the  provisions  of  the  statute  entirely  out 
of  view,  the  verdict  was  still  warranted  by  the  evidence. 
Independent  of  these  provisions,  the  managers  of  steamboats 
may,  as  respects  themselves,  make  regulations  for  the  passage 
of  their  boats.  It  is  competent  for  them  to  waive  their  rights, 
under  the  statute,  and  adopt  a  different  mode  for  their  boats  to 
pass  each  other.  "Whether  such  an  arrangement  will  exempt 
them  from  the  operation  of  some  of  the  provisions  of  the  statute, 
is  another  question.  This  is  a  controversy  between  the  owners 
of  the  boats,  and  not  one  in  which  the  people  or  third  persons 
are  interested.  It  appeared  in  evidence,  that  there  was  an  usage 
among  those  engaged  in  the  navigation  of  the  river,  by  which 
boats  approaching  each  other  arranged  by  signals  the  mode  in 
which  they  should  pass ;  and  that  the  officers  of  these  boats 
were  familiar  with  the  usage,  and  had  previously  acted  upon 
it  in  passing  each  other.  The  evidence  tended  to  show,  that 
signals  were  exchanged  between  the  boats  on  this  occasion,  to 
the  effect  that  each  boat  should  pass  to  the  larboard.  When  the 
boats  struck,  the  Avalanche  was 'close  to  the  east  bank  of  the 
river,  and  still  bearing  to  the  left ;  and  it  is  a  fair  conclusion 
from  the  evidence,  that  if  the  Alvarado  had  inclined  to  the  left, 
in  obedience  to  the  signals,  the  collision  would  not  have  hap- 
pened. Upon  a  full  examination  of  the  evidence,  we  are  satis- 
fied with  the  finding  of  the  jury.  And  we  are  also  satisfied  with 
the  instructions  given  at  the  request  of  the  plaintiff. 

The  last  instruction  asked  by  the  defendant  was  properly 
refused.     It  assumed  that  the  proper  course  for  the  Alvarado 
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■was  along  the  east  bank  of  the  river,  and  that  the  Avalanche 
was  in  the  wrong  in  taking  the  same  direction.  On  the  con- 
trary, the  true  position  of  the  Alvarado  was  in  the  middle  of  the 
channel ;  and  it  was  the  right  of  the  Avalanche  to  take  the 
eastern  shore.  In  the  exercise  of  that  right,  she  could  not  be 
considered  as  in  fault,  if  she  used  ordinary  care  to  avoid  a  col- 
lision. If  she  was  run  upon  the  Alvarado  purposely,  or  was  so 
negligently  managed  at  the  time  as  to  cause  or  contribute  to 
the  collision,  the  plaintiff  could  not  recover.  But  if  she  was 
pursuing  her  proper  course,  and  used  ordinary  diligence  to  keep 
clear  of  the  Alvarado,  the  plaintiff  was  clearly  entitled  to  main- 
tain the  action.  The  latter  clause  of  the  instruction  was  erro- 
neous. It  was  not  necessary  for  the  plaintiff  to  declare  as  upon 
a  breach  of  contract,  even  if  the  boats  undertook  to  pass  each 
other  in  a  particular  way,  and  the  injury  was  occasioned  by  the 
failure  of  the  Alvarado  to  carry  out  the  arrangement.  It  was 
still  a  case  of  negligence,  for  which  the  defendant  is  liable  in  an 
action  on  the  case. 

*The  court  properly  qualified  the  defendant's  instruc-  [*112] 
tions.  Even  if  the  Avalanche  was  out  of  her  proper 
place  in  the  river,  it  was  nevertheless  the  duty  of  the  Alvarado 
to  use  ordinary  diligence  to  prevent  a  collision ;  and  if  the  col- 
lision might  have  been  avoided  by  the  exercise  of  that  degree  of 
diligence  on  her  part,  the  defendant  would,  notwithstanding,  be 
answerable.  It  does  not  follow,  because  the  Avalanche  was  in 
fault,  that  the  Alvarado  may  not  be  guilty  of  negligence.  A 
boat  is  not  at  liberty  to  cast  herself  upon  another  boat,  merely 
because  the  latter  may  be  out  of  her  proper  course  and  in  that 
of  the  former.  On  the  other  hand,  she  is  bound,  in  such  a  case, 
to  make  use  of  ordinary  diligence  to  prevent  a  collision ;  and  if 
a  collision  happens,  and  it  appears  that  it  could  have  been 
avoided  by  the  exercise  of  that  degree  of  diligence,  her  owner 
may  be  held  answerable  for  the  consequences.  Butterfield  v. 
Forrester,  11  East,  60;  Lynch  v.  Nurdin,  1  Adolph.  &  Ellis, 
N.  s.  29  ;  Bridge  v.  The  Grand  Junction  Railway,  3  Mees.  &  Wels. 
244;  Davies  v.  Mann,  10  lb.  546;  Beers  r.  The  Housatonic 
Railroad,  19  Conn.  566. 

Some  of  the  instructions  given  at  the  instance  of  the  defend- 
ant, were  more  favorable  for  him  than  the  statute  warranted, 
but  he  cannot  complain  of  the  error. 

The  judgment  is  affirmed. 

Judgment  affirmed, 
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Zadok  Casey,  Appellant,  v.  Robert  W.  Casey,  Appellee. 

APPEAL  FKOM  JEFFEKSON. 

VoiiTiNTARY  AGENT  OF  HEiKS — OBLIGATIONS  OF. — A  party  who  voluntarily 
interferes  with  and  manages  an  estate  in  behalf  of  heirs,  as  their  representative, 
and  as  such  acquires  information  to  which  a  stranger  would  not  have  access, 
assumes  the  obligations  to  his  principals  which  properly  appertain  to  the  char- 
acter of  an  agent;  and  in  treating  with  them  for  the  estate,  he  is  bound  to  dis- 
close how  he  has  acted,  and  every  matter  which  it  was  important  for  them  to 
know,  unless  such  disclosures  were  distinctly  dispensed  with. 

Same — Abuse  of  confidence. — Where  confidence  is  reasonably  reposed, 
that  confidence  must  not  be  abused.  The  party  relied  upon  must  see  that  he 
meets  fully  and  fairly  the  responsibility  of  his  position,  and  does  not  take  any 
advautiige,  either  to  the  injury  of  another  or  for  his  own  gain. 

The  decree  in  this  cause  was  entered  at  September  term, 
1852,  of  the  Jefferson  Circuit  Court,  by  Marshall,  Judge.  The 
cause  was  heard  in  the  second  division,  by  agreement. 

[*113]        *W.  B.  ScATES,  S.  T.  Logan,  and  A.  Lincoln,  for  ap- 
pellants. 

R.  S.  Nelson,  for  appellee. 

Caton,  J.  This  bill  was  filed  for  the  purpose  of  setting  aside 
the  sale  of  an  inheritance,  made  by  the  complainant  to  the  de- 
fendant, on  the  ground  of  fraud.  Aaron  Piggot,  of  the  city  of 
New  York,  departed  this  life,  devising  to  his  wife,  Sarah,  his 
entire  estate.  A  few  days  after  the  death  of  her  husband,  Sarah 
died,  leaving  an  estate  of  over  fifteen  thousand  dollars  to  her 
heirs,  of  whom  the  complainant  was  one,  and  entitled  to  one 
eighth  part  of  the  estate.  The  complainant  was  born,  and  had 
ever  resided  in  Tennessee,  and  had  never  been  to  New  York ; 
never  knew  or  saw  Mrs.  Piggot,  and  so  far  as  we  can  judge 
from  this  record,  knew  nothing  of  his  inheritance,  or  of  her  death, 
except  what  he  learned  from  the  defendant  at  the  time  of  the 
sale.  The  defendant  had  been  for  some  years  acquainted  with 
Mr.  and  Mrs.  Piggot,  and  had  frequently  visited  at  their  house 
in  New  York,  and  an  intimacy  had  grown  up  between  them. 
The  defendant  was  informed  of  the  death  of  Piggot  and  wife 
by  a  letter  from  an  intimate  of  the  family,  who  also  informed 
him,  that  Aaron  had  left  a  will,  making  his  wife  sole  legatee, 

Cited:  VoliMitnry  agency,  obligjitious  of:   32  111.  444;  15  Bradw.  518.     Abuse 
X)f  confidence,  relief  from:  61  111.  510. 
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and  that  she  had  died,  leaving  a  considerable  personal  estate, 
which  was  liable  to  be  wasted,  and  which,  upon  her  death-bed, 
she  had  expressed  a  wish  that  the  defendant  should  have.  Un- 
fortunately we  have  not  a  copy  of  this  letter,  and  all  we  know 
of  it  directly  is  from  the  defendant's  answer,  in  which  he  does 
not  profess  to  give  the  substance  of  the  whole  letter.  This  let- 
ter, as  we  learn  from  the  testimony  of  Montgomery,  the  defend- 
ant stated,  in  answer  to  a  rule  upon  him,  he  received  from  one 
John  A.  Kane,  and  that  it  not  only  informed  him  of  the  death 
of  Aaron  Piggot,  but  also  of  the  value  of  the  estate.  This 
Kane,  we  learn  from  the  testimony  of  Everett,  had  been  brought 
up  by  the  family,  from  a  small  boy  till  he  was  out  of  his  time. 
The  defendant  repaired  to  New  York  in  June  or  July  following, 
where  he  found  a  controversy  pending  before  the  surrogate  court, 
about  the  probate  of  the  will  of  Aaron  Piggot,  which  was  op- 
]30sed  by  his  heirs  at  law.  In  this  controversy,  the  defendant, 
in  his  answer,  says,  "he  did  employ  an  able  attorney,  and  upon 
his  own  responsibility,  and  for  the  benefit  of  the  heirs  and  next 
of  kin,  believing  that  they  would  reimburse  him  his  expenses 
and  trouble  in  their  behalf,  and  believing  also,  that  without  this 
prompt  action  in  employing  counsel,  the  estate  would  be  lost  to 
Sarah's  heirs,  by  the  rejection  of  the  will,  before  they 
could  learn  their  interest  and  attend  to  it."  *After  he  [*114:] 
returned  from  New  York,  in  August,  1844,  the  defend- 
ant visited  the  complainant  at  his  residence  in  Tennessee,  where 
he  purchased  his  interest  in  the  estate  for  seventy-five  dollars. 
It  is  this  sale  which  is  now  sought  to  be  set  aside  by  this  bill. 
The  defendant  also  purchased  the  interests  of  the  other  heirs. 
The  actual  value  of  the  estate  left  by  the  intestate  was  over 
fifteen  thousand  dollars,  of  which  over  thirteen  thousand  dollars 
was  realized  after  paying  the  expenses  of  administration.  For 
the  complainant's  proportion  of  this  fund,  the  defendant  is 
sought  to  be  made  accountable  as  trustee. 

In  the  investigation  of  the  important  questions  presented  for 
our  consideration  in  this  case,  it  may  be  proper,  in  the  first 
place,  to  consider  the  relative  position  of  the  parties  at  the  time 
the  contract  was  made,  and  see  whether  they  were  dealing  with 
each  other  at  arm's  length,  as  it  is  termed,  when  each  party  re- 
lies upon  his  own  information  and  judgment  irrespective  of 
confidence  in,  or  reliance  upon,  the  other  party,  or  whether 
there  was  that  relation  of  trust  and  confidence  existing  between 
them  which  imposed  the  duty  upon  the  defendant  of  the  ob- 
servance of  that  higher  morality  and  integrity,  which  required 
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him  to  disclose  to  the  complainant  every  material  fact  and  cir- 
cumstance within  his  own  knowledge,  which  was  necessary  to 
enable  the  other  party  to  contract  upon  an  equal  footing  with 
himself. 

The  law  will  frequently  impose  this  duty,  from  the  legal  rela- 
tionship existing  between  the  contracting  parties,  such  as  parent 
and  child,  guardian  and  ward,  attorney  and  cHent,  trustee  and 
beneficiary,  partner  and  partner,  principal  and  agent,  and  the 
like ;  in  which  cases  the  law  will  presume  a  confidence  and 
trust  to  be  reposed,  to  take  advantage  of  which  amounts  to  a 
fraud ;  and  the  dealings  between  parties  standing  in  such  fidu- 
ciary relation,  the  courts  will  scrutinize  with  the  most  jealous 
vigilance.  It  is  the  confidence  which  one  party  reposes  in 
the  other,  or  is  supposed  to  repose  in  him,  which  prompts  the 
courts  to  require  frankness,  candor,  and  sincerity ;  and  when 
these  are  not  observed,  it  is  held  to  be  a  breach  of  that  confi- 
dence, and  a  fraud.  It  is  not  the  relationship  alone,  which  of 
itself  imposes  the  obligation  of  frankness,  but  it  is  the  confidence 
which  the  relationship  is  supposed  to  inspire  or  imply ;  for 
without  confidence,  there  can  be  no  imposition.  The  very  idea 
of  imposition  presupposes  a  reliance  abused.  Hence,  although 
the  relationship  may  be  shown  to  exist,  which  of  itself  raises 
the  presumption  of  confidence,  if  it  affirmatively  appear  that 
notwithstanding  the  relationship  there  was  no  confidence  or  re- 
liance reposed,  but  that  the  parties  actually  dealt  upon  equal 
terms,  each  relying  upon  his  own  knowledge  and  judg- 
[*115]  *ment,  without  reference  to,  or  any  reliance  upon,  the 
knowledge  of  the  other,  or  his  judgment  founded  upon 
that  knowledge,  it  would  be  strange  to  hold,  that  there  had  been 
an  imposition  and  fraud.  On  tbis  subject.  Lord  Eldon,  in  the 
case  of  Coles  v.  Trecotheck,  9  Ves.  24:S,  said,  "The  trustee  must 
make  out  either  that  he  had  given  all  the  information  he  had  to 
the  cestui  que  trust,  or  that  the  cestui  que  trust  had  clearlj'  re- 
nounced the  right  of  objecting."  So  on  the  other  hand,  that 
degree  of  dependence  and  confidence  may  be  shown  actually  to 
exist,  which  will  impose  the  obligation  of  a  full  disclosure  and  open 
frankness,  where  the  legal  relationship  above  referred  to,  which 
raises  the  presumption  of  confidence,  does  not  exist.  In  the  one 
case,  the  confidence  is  presumed  ;  in  the  other,  it  must  be  proved  ; 
but  when  shown  to  exist  in  either  way,  the  same  duty  is  im- 
posed. It  is  this  circumstance  of  confidence  and  its  abuse, 
which  the  courts  of  equity  seize  hold  of  and  rely  upon,  when 
they  grant  relief  in  cases  of  this  sort.  There  may  be,  and  no 
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doubt  often  is,  a  certain  degree  of  moral  delinquency  in  the  mak- 
ing of  bargains  where  the  parties  treat  as  strangers,  with  which 
the  courts  will  not  interfere  ;  for  should  we  undertake  to  enforce 
the  highest  degree  of  moral  duty,  many,  if  not  most  of  human 
transactions,  might  become  unsettled.  But  whenever  a  party 
acts  upon  the  confidence  with  which  another  has  inspired  him, 
courts  may  well  inquire  whether  that  confidence  has  been  inspired 
but  to  be  betrayed.  On  this  subject  Judge  Story  remarks,  "If 
confidence  is  reposed,  it  must  be  faithfully  acted  upon  and  pre- 
served from  any  intermixture  of  imposition.  If  influence  is  ac- 
quired, it  must  be  kept  free  from  the  taint  of  selfish  interests, 
and  cunning  and  overreaching  bargains.  If  the  means  of  per- 
sonal control  are  given,  they  must  be  always  restrained  to  pur- 
poses of  good  faith  and  personal  good.  Courts  of  equity  will 
not  arrest  or  set  aside  an  act  or  contract  merely  because  a  man 
of  more  honor  would  not  have  entered  into  it.  There  must  be 
some  relation  between  the  parties  which  compels  the  one  to  make 
a  full  discovery  to  the  other,  or  to  abstain  from  all  selfish  prin- 
ciples. But  where  such  a  relation  does  exist,  courts  of  equity, 
acting  upon  this  superinduced  ground  in  aid  of  general  morals, 
will  not  suffer  one  party,  standing  in  a  situation  of  which  he  can 
avail  himself  against  the  other  to  derive  advantage  from  that 
circumstance,  for  it  is  founded  in  a  breach  of  confidence.  The 
general  principle  which  governs  in  cases  of  this  sort  is,  that  if 
a  confidence  is  reposed,  and  that  confidence  is  abused,  courts  of 
equity  will  grant  relief."  1  Story's  Eq.  Jur.  §  308.  In  speak- 
ing of  confidential  relations  existing  between  contracting 
parties  and  the  duties  arising  therefrom,  *Lord  Chan-  [*116] 
cellor  Thurlow,  in  the  case  of  Fox  v.  Maekreth,  2  Brown, 
Ch.  R.  426,  observed,  "If  a  stranger  had  said  to  Fox,  I  will  deal 
fairly  with  you,  and  afterwards  misrepresented  the  value,  I 
should  hold  that  to  be  an  abuse  of  a  confidence  which  he  was 
bound  to  observe." 

In  treating  of  this  subject,  however,  we  must  not  lose  sight  of 
the  right  which  each  party  has  in  ordinary  negotiations,  to  act 
for  himself,  and  to  avail  himself  of  his  own  superior  judgment, 
vigilance,  or  industry,  and  of  information  fairly  obtained ;  but 
in  so  doing,  he  must  treat  as  a  stranger,  and  not  mislead  the 
other  party  by  false  or  partial  information,  when  he  knows  that 
his  representations  are  relied  upon,  and  are  influencing  the  other 
party  in  the  treaty. 

Did  the  defendant  in  this  case  occupy  this  confidential  re- 
latioai  towards  the  complainant  during  the  negotiation  which 
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resulted  in  the  contract  now  sought  to  be  set  aside  ?  We  think 
he  did.  In  the  first  place,  he  had  put  himself  in  the  position 
of  an  agent  of  the  heirs  of  Mrs.  Piggot,  in  reference  to  this 
estate.  He  went  to  New  York,  supposing  that  he  might  have 
an  interest  in  the  estate  himself,  but  when  he  arrived  there 
and  found  he  had  no  legal  claim  to  it,  and  saw  that  the  inter- 
ests of  those  who  were  entitled  to  it,  were  likely  to  suffer  for 
want  of  attention,  he,  as  a  friendly  act  to  them,  interested  him- 
self in  their  behalf,  and  employed  counsel  to  protect  their  rights, 
believing  that  they  would  reimburse  him  for  his  expense  and 
trouble.  The  answer  of  the  defendant,  his  repeated  conversa- 
tions with  several  of  the  witnesses,  the  testimony  of  Mr.  Cut- 
ting, the  counsel  employed  by  the  executors  of  the  will,  and 
also  that  of  the  executors  themselves,  all  show  that  the  defend- 
ant took  an  active  and  lively  interest  in  looking  after  the  estate, 
and  this,  one  of  the  executors  says,  he  professed  to  do  on  be- 
half  of  the  heirs  of  Mrs.  Piggot,  and  he  asserts  the  same  thing 
in  his  answer ;  so  that  there  can  be  no  doubt  or  dispute  that  he 
assumed  and  professed  to  act  as  their  agent  in  the  premises. 
Whether  they  had  authorized  him  so  to  act  or  not,  there  can 
be  no  doubt,  that  it  was  their  right  to  avail  themselves  of  the 
benefits  accruing  from  those  acts ;  and  can  it  be  said,  that  the 
information  acquired  by  him  relative  to  the  estate,  while  thus 
professing  to  act  for  them,  was  not  theirs,  and  that  they  were 
not  entitled  to  it  just  as  much  as  if  they  had  jDreviously  ap- 
pointed him  their  agent  ?  Assuming  the  character  of  agent  for 
the  heirs,  enabled  him  to  obtain  information  to  which  a  stranger 
would  not  have  had  access ;  and  can  it  be  admitted  that  he 
might  treat  with  the  heirs  for  the  purchase  of  the  estate,  and 

conceal  from  them  information  thus  acquired  in  their 
[*117]    *names?    Suppose,  that  while  professing  to  act  as  their 

agent,  he  had  made  an  advantageous  arrangement  for 
the  estate,  and  acquired  the  title  to  property  in  their  names,  it 
would  have  been  theirs  as  much  as  if  they  had  originally 
authorized  him  to  act,  nor  could  he  fairly  take  a  conveyance 
from  them  embracing  such  property,  without  fully  and  fairly 
disclosing  all  the  facts  to  them ;  and  yet,  the  information  ob- 
tained by  an  assumed  agent  as  much  belongs  to  the  principal 
as  property  acquired  by  him  in  that  capacity.  Availing  himself 
of  the  benefits  of  the  acts  of  a  self-constituted  agent,  whether 
by  our  law  the  principal  is  bound  to  reimburse  the  agent  for  his 
trouble  and  expense,  it  is  not  now  necessary  to  inquire.  Prob- 
ably if  the  position  of  affairs  was  such  that  the  principal  was  at 
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liberty  to  avail  himself  of  the  benefits  of  the  acts  of  the  agent 
or  not,  and  he  chose  to  do  so,  he  might  be  liable  to  reimburse, 
as  in  case  of  an  original  appointment ;  but  where,  as  in  this 
case,  the  services  rendered  were  of  such  a  character  that  the 
heirs  could  not  choose  but  reap  the  benefits,  if  benefits  there 
were,  resulting  therefrom,  without  abandoning  the  principal 
estate,  another  result  might  follow.  By  the  Roman  law,  how- 
ever, if  the  interference  was  judicious  and  necessary,  the  agent 
might  claim  indemnity.  Kent  says,  "The  Roman  law  would 
oblige  a  person  to  indemnify  an  assumed  agent,  acting  without 
authority,  and  without  any  assent  or  acquiescence  given  to  the 
act,  provided  it  was  an  act  necessary  and  useful  in  its  com- 
mencement." 2  Kent,  616.  And  in  a  note  to  the  text  quoted, 
the  duties  of  the  assumed  agent  are  well  expressed.  He  says, 
"  The  negotiorum  gestlo,  according  to  the  civilians,  is  a  species 
of  spontaneous  factor,  or  an  interference  by  one  in  the  affairs 
of  another  in  his  absence,  from  benevolence  or  friendship,  and 
without  authority.  He  acquires  no  right  of  property  by  means 
of  the  interference,  and  he  is  strictly  bound  not  only  to  good 
faith,  but  to  ordinary  care  and  diligence,  and  in  some  cases,  he 
is  held  for  the  slightest  neglect. "  Sir  William  Jones  may  have 
gone  too  far  in  requiring  this  rule  of  extreme  diligence,  under 
the  common  law,  (see  Jones  on  Bailment,  48,)  but  it  seems  that 
ordinary  care  is  certainly  required.  Nelson  v.  Mackintosh,  1 
Stark.  R.  237.  If  a  self-constituted  agent  must  exercise  ordi- 
nary care  about  the  business  in  which  he  assumes  to  act,  he 
must  be  bound  to  the  observance  of  frankness,  sincerity,  and 
good  faith  towards  the  principal  whose  business  he  volunteers 
to  manage.  If  he  interposes  to  do  a  friendly  act  for  another 
in  his  name,  and  for  his  benefit,  he  should  not  be  allowed  to 
benefit  himself  by  it  at  the  expense  of  that  other :  that  would 
be  allowing  an  injury  under  the  guise  of  friendship. 
*The  very  act  of  interference  under  professions  of  [*118] 
friendship,  may  be  as  well  calculated  to  inspire  confi- 
dence, as  those  characteristics  which' would  induce  an  original 
appointment,  and  the  law  may  as  justly  presume  a  confidence 
to  be  inspired  in  the  one  case,  as  its  existence  in  the  other.  In 
either  case,  the  agent  should  be  held  to  the  same  measure  of 
truth  and  sincerity,  and  presumed  to  pledge  himself  to  a  full 
disclosure  to  the  principal,  of  every  material  fact  and  circum- 
stance relating  to  the  subject-matter  of  the  interference,  espe- 
cially when  treating  with  the  principal  for  the  purchase  of  the 
thing  itself. 
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We  hold,  then,  that  the  defendant,  by  interfering  with,  look- 
ing after,  and  managing  this  estate  in  behalf  of  the  heirs,  and 
as  their  representative,  and  as  such,  acquiring  the  means  and 
facilities  for  information  in  regard  to  it,  to  which  a  stranger 
would  not  have  had  access,  took  upon  himself  the  character  of 
their  agent,  and  thus  assumed  the  obligations  and  responsibili- 
ties towards  his  principals  which  properly  appertain  to  that 
character,  and  that,  in  treating  with  them  for  the  estate,  he  was 
bound  to  disclose,  not  only  that  he  had  assumed  that  character, 
but  also  every  matter  within  his  knowledge  which  was  important 
for  them  to  know,  to  enable  them  to  treat  understandingly  for 
the  disposition  of  their  rights,  unless  such  disclosure  was  dis- 
tinctly and  understandingl}'  dispensed  with. 

But  beyond  this  assumed  character  of  agent,  we  think  the 
evidence  in  this  case  discloses  the  fact,  affirmatively,  that  the 
complainant  reposed  a  confidence  in  the  defendant  to  the 
knowledge  of  the  latter,  which  required  of  him  a  full  and  frank 
disclosure  of  all  that  he  had  learned  in  relation  to  the  estate. 
The  complainant  was  a  native  of  Tennessee,  and  there  is  noth- 
ing to  show  that  he  had  ever  been  beyond  the  limits  of  that 
State.  Certain  it  is  that  he  had  never  seen  Mrs.  Piggot,  or 
been  in  New  York,  where  she  had  resided  for  the  last  forty 
years.  His  mother  had  formerly  known  Mrs.  Piggot,  but  not 
since  she  had  moved  from  Georgia  to  New  York.  The  defend- 
ant called  at  the  house  of  the  complainant  in  Tennessee,  and 
inquired  of  his  mother  for  him.  He  was  absent  from  home,  but 
returned  that  evening.  In  that  interview  with  his  mother,  Mrs. 
Hill,  the  defendant  said  that  he  had  been  to  New  York,  and 
that  Mrs.  Piggot  was  dead,  and  had  left  an  estate  which  was 
involved  in  litigation,  and  that  it  would  be  very  uncertain  whether 
the  heirs  would  ever  get  anything  or  not.  This  was  manifestly 
the  first  that  was  ever  heard  of  the  matter  by  the  family.  An 
attempt,  indeed,  was  made  to  prove  that  the  complainant 
had  been  informed  of  Mrs.  Piggot's  death,  and  of  his  inherit- 
ance, by  one  HaVris,  who,  it  was  supposed,  by  the 
[*119]  ques*tion  put,  had  applied  to  him  to  purchase  his  share ; 
but  this  attempt  was  an  entire  failure.  There  is  nothing 
to  show  that  the  complainant  knew  that  he  had  any  interest 
there,  till  informed  by  the  defendant  at  the  time  of  this  visit. 
The  defendant  says  in  his  answer,  that  in  July,  1S44,  when  he 
left  New  York  city  and  returned  home,  it  was  with  the  "intention 
of  apprising  the  heirs  of  the  situation  of  the  estate,  and  to  pur- 
chase their  interest,  or  the  interest  of  as  many  as  might  be  dis- 
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posed  to  sell,  or  to  solicit  the  agency  to  manage  and  collect  tlie 
estate  for  them,  if  they  felt  disposed  to  employ  respondent  to  do 
so."  Again,  that  "respondent  proceeded  to  carry  into  effect  his 
purpose  of  apprising  the  heirs,  and  purchasing  their  interest,  or 
obtaining  an  agency  in  its  management  and  collection. "  This 
seems  to  presuppose  ignorance  on  the  part  of  the  heirs  of  their 
inheritance,  and  an  obligation  on  his  part,  to  disclose  the  whole 
truth.  Nothing  was  known  of  either  the  names  or  residence  of 
any  of  the  heirs,  to  the  persons  in  New  York,  who  were  engaged 
in  the  management  of  the  estate  there.  Both  of  the  executors 
testify  to  their  ignorance  of  the  heirs,  and  Everett  swears  that 
the  defendant  professed  to  have  been  a  cousin  of  Mrs.  Piggot, 
and  that  he  knew  the  heirs,  and  where  they  resided,  which  was 
out  of  the  State  of  New  York ;  but  who  they  were,  and  where 
they  did  reside,  he  seems  to  have  given  no  information.  Of  all 
others,  the  defendant  alone  possessed  the  means  of  informing 
the  heirs  of  their  interest  in  the  premises,  and  this  position  he 
chose  to  retain.  Every  thing  in  this  record  tends  to  the  conclu- 
sion that  the  first  and  only  information  which  the  complainant 
had  on  the  subject,  he  derived  from  the  defendant,  at  the  time 
of  the  negotiation.  The  defendant  made  but  one  visit  to  the 
complainant,  and  during  that  visit,  which  lasted  but  a  fews  days, 
the  negotiation  was  commenced  and  concluded.  The  complain- 
ant took  no  time  to  inform  himself  from  other  sources  in  relation 
to  the  extent  or  character  of  his  interest,  and  must  necessarily 
have  relied  solely  and  implicitly  on  the  representations  of  the 
defendant.  If  this  be  so,  it  implies  the  utmost  confidence  in 
those  representations.  Of  this  the  defendant  must  have  been 
fully  aware.  Knowing  that  the  defendant  was  selling  solely 
upon  his  disclosures,  not  only  of  the  character  and  extent,  but 
also  of  the  very  existence  of  his  interest  in  the  subject-matter 
of  the  contract,  he  was  bound  to  make  those  disclosures  full  and 
complete,  so  that  he  might  treat  as  understandingly  as  did  the 
other  party  from  whom  he  derived  his  information.  It  remains 
to  be  seen  whether  the  defendant  did  make  such  full  disclosures. 
In  his  answer,  he  insists  that  he  did.  Upon  this  issue  we  must 
again  recur  to  the  evidence. 

*What  was  the  extent  of  the  defendant's  information  [*120] 
in  relation  to  the  value  and  condition  of  this  estate  ? 
and  what  was  the  limit  of  the  information  which  he  gave  ?  We 
entirely  concur  with  the  counsel  for  the  defendant,  that  we 
should  not  be  misled  on  this  question  of  value  by  the  amount 
which  was  ultimately  realized  from  it ;  for  it  is  the  extent  of  his 
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knowledge  at  the  time  the  contract  was  made,  with  which  he  is 
to  be  charged.  We  may,  undoubtedly,  look  at  the  amount  which 
the  estate  proved  to  be  worth,  for  the  purpose  of  comparing 
that  with  the  estimates  made  by  the  defendant  before  the  con- 
tract was  entered  into,  and,  from  a  comparison  of  the  two,  form 
some  opinion  of  the  extent  or  accuracy  of  the  information  ac- 
tually possessed  by  him.  The  first  source  of  information  of 
which  we  have  any  knowledge,  was  the  letter  from  John  A.  Kane, 
the  intimate  of  the  family,  which  was  written  soon  after  the 
death  of  the  intestate.  As  before  suggested,  it  is  unfortunate 
that  we  have  not  a  copy  of  this  letter  in  evidence.  He  says  in 
his  answer,  that  the  letter  informed  him  that  Mrs.  Piggot  had 
died  leaving  a  considerable  estate,  consisting  of  personal  prop- 
erty ;  but  the  answer  does  not  inform  us  whether  the  defendant 
considered  that  the  estate  was  "considerable,"  from  the  facts 
stated  in  the  letter,  or  whether  that  was  a  conclusion  of  the 
writer  from  facts  within  his  knowledge.  To  one  totally  unin- 
formed, the  expression  conveys  no  definite  idea,  for  its  entire 
force  depends  upon  comparison.  We  have  satisfactory  evidence 
in  this  record,  however,  showing  that  this  was  the  defendant's 
own  expression,  as  a  conclusion  by  him  drawn  from  facts  of 
which  he  was  informed,  and  that  he  did,  in  truth,  possess  a  very 
accurate  knowledge  of  the  value  of  this  estate,  which  was  actu- 
ally derived  from  this  letter, — no  doubt  confirmed  by  his  subse- 
quent inquiries. 

William  Edwards  testifies  that,  in  a  conversation  which  he 
had  with  the  defendant,  and  which,  it  is  shown  from  the  cir- 
cumstances detailed,  was  soon  after  the  letter  was  received, 
and  before  he  went  to  New  York,  the  defendant  told  the  wit- 
ness that  he  had  inherited  an  estate  from  a  deceased  relative  in 
New  York,  of  the  name  of  Piggot,  amounting  to  twelve  thou- 
sand dollars,  and  that  he  derived  this  information  from  a  letter 
which  he  had  received  from  a  friend  in  New  York.  Now  this 
discloses  to  us  as  plainly  as  if  we  had  it  in  the  written  letter 
before  us,  that  it  did  contain  information  of  the  actual  value  of 
the  estate,  and  the  result  shows  that  the  writer  was  pretty  well 
informed  on  the  subject,  although  he  was  mistaken  in  the  sup- 
position that  the  defendant  had  inherited  the  estate.     Upon  the 

statements  of  this  letter  the  defendant  evidently  relied. 
[*121]    After  *this  he  went  to  New  York  to  look  after  the  estate  ; 

he  employed  counsel  to  manage  it ;  he  conferred  with 
the  executors  in  relation  to  it,  and  it  is  reasonable  to  suppose 
that  he  also  conferre'l  with  his  friend  who  had  written  him  on 
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the  subject,  and  who  it  appears  was  capable  of  giving  him  relia- 
ble information.  The  defendant,  it  is  true,  learned  that  the  es- 
tate was  not  his,  but  he  then  assumed  the  responsibility  of 
representing  the  heirs,  and  we  cannot  and  ought  not  to  avoid  the 
conclusion  that  he  possessed  himself  of  all  accessible  informa- 
tion, not  only  of  the  value  of  the  estate,  but  of  its  condition. 
This  conclusion  is  strengthened  by  the  fact,  that  he  had  formed 
the  resolution  to  hunt  up  the  heirs  and  purchase  their  interests, 
if  they  were  disposed  to  sell.  This  must  have  prompted  him  to 
additional  exertions  in  his  inquiries.  How  far  he  succeeded  in 
his  researches  in  ascertaining  the  precise  or  proximate  value  of 
the  estate,  the  proof  does  not  show  in  detail,  nor  is  it  remark- 
able that  the  complainant  has  not  proved  every  conversation 
which  he  probably  had  with  persons  informed  on  the  subject,  or 
every  voucher  which  he  examined.  The  estate  consisted  prin- 
cipally of  bonds,  mortgages,  and  stocks,  and  there  is  no  pretence 
that  any  portion  of  these  were  concealed  or  subsequently  discov- 
ered. The  proof  does  show  that  some  eight  hundred  dollars  in 
money  was  subsequently  found  in  an  old  trunk  in  the  garret,  and 
had  any  other  portion  of  the  estate  been  concealed  and  then 
brought  to  light,  that  would,  no  doubt,  also  have  been  proved. 
No  inventory  of  the  estate,  it  is  true,  had  been  made,  and  hence 
there  was  no  ofi&cial  information  of  its  value ;  but  it  could  not 
have  been  a  very  difl&cult  task  for  a  man  of  the  sagacity  and 
business  habits  of  the  defendant,  to  have  informed  himself  sat- 
isfactorily of  the  probable  value  of  the  estate,  without  the  aid 
of  an  official  inventory,  having  formed,  as  he  tells  us,  the  inten- 
tion of  purchasing  it,  and  having  the  facilities,  as  representative 
of  the  heirs,  to  enable  him  to  learn  all  that  was  to  be  known. 
There  is  no  evidence  that  any  thing  was  withheld  from  him  by 
any  one,  or  that  any  obstructions  were  thrown  in  his  way  in  the 
course  of  his  investigations.  But  we  have  further  evidence  of 
the  accuracy  of  the  defendant's  knowledge  of  the  estate  after  he 
returned  from  New  York.  H.  T.  Pace  tells  us  that  in  a  conver- 
sation had  in  October,  1844,  the  defendant  said  to  him  that  he 
had  been  in  New  York  to  see  about  the  estate  left  by  A.  Piggot, 
and  which  had  been  willed  to  him  after  the  death  of  Mrs.  Pig- 
got  ;  that  the  value  of  the  estate  was  uncertain,  but  from  what 
information  he  had  obtained,  it  would  be  worth  from  fourteen 
to  twenty-four  thousand  dollars.  Here  we  see  that  what- 
ever error  there  was  in  his  information,  tended  to  *exag-  [*122] 
gerate  and  not  to  diminish  the  amount  of  the  estate. 
That,  in  fact,  he  estimated  too  high  rather  than  too  low,  for  if 
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we  add  to  the  lowest  sum  named  the  money  subsequently  found 
m  the  garret,  we  have  the  amount  within  a  small  fraction,  which 
the  estate  ultimately  proved  to  be  worth.  With  these  state- 
ments of  the  defendant,  after  his  return  from  New  York,  and  his 
statements  previously  made  to  Edwards,  of  what  he  had  learned 
from  Kane,  we  have  the  means  of  forming  a  satisfactory  opin- 
ion of  the  real  extent  of  the  defendant's  information  on  the  sub- 
ject. It  is  hardly  a  satisfactory  answer  to  this  to  say,  that 
although  the  defendant  may  have  been  informed  of  the  amount 
of  the  assets,  yet  he  was  uninformed  of  the  amount  of  the  in- 
debtedness. We  may  reasonably  infer  that  he  informed  him- 
self of  the  one  as  well  as  the  other,  for  all  of  the  estimates  given 
are  of  the  actual  value  of  the  estate  to  the  heir,  an  opinion  of 
which  could  only  be  formed  by  ascertaining  or  estimating  both, 
and  taking  one  from  the  other.  Nor  is  there  any  thing  to  show 
that  the  defendant  had  acquired  any  additional  information 
on  the  subject,  between  the  time  of  the  purchase  and  the  time 
when  the  last  declarations  were  made.  He  tells  us  in  his 
answer  that  he  was  engaged  during  the  months  of  August  and 
September  in  hunting  up  the  heirs  and  purchasing  their  inter- 
ests, and  the  purchase  was  made  of  the  complainant  in  Sep- 
tember, and  the  conversation  with  H.  T.  Pace  was  in  October 
following,  and  even  if  there  had  been  time  for  him  to  have  vis- 
ited New  York  and  made  further  inquiries,  we  find  nothing  in 
the  record  indicating  the  probability  or  belief  that  he  did  so. 
It  is  not  suggested  in  the  answer,  nor  was  it  on  the  argument, 
that  such  was  the  case.  Both  the  executors  swear  that  they 
could  not  at  the  time  of  the  defendant's  first  visit  to  New  York, 
make  a  correct  or  satisfactory  estimate  of  the  amount  of 
the  estate.  This  no  doubt  is  true,  for  they  had  not  yet  taken 
possession.  The  will  was  contested,  and  letters  testamentary 
had  not  issued  authorizing  them  to  take  possession.  The 
possession  of  the  estate,  which  consisted  mostly  of  certifi- 
cates and  choses  in  action,  remained  undoubtedly  where  the 
accident  of  death  had  left  it.  With  whom  this  was,  we  are 
not  clearly  informed,  although  it  must  have  been  known  at  that 
time,  for  the  executors  seem  to  have  had  no  trouble  in  finding 
it,  the  moment  they  were  authorized  to  take  possession,  and  in 
making  a  correct  inventory.  One  of  the  executors  says  that  he 
did  at  that  time  state  to  the  defendant  what  he  thought  was 
its  probable  value ;  and  it  would  be  interesting  to  know  what 
that  estimate  was ;  but  on  that  subject  we  are  not  enlight- 
ened. This  same  witness  says  he  does  not  know  of  any 
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*other  means  of  information  which  the  defendant  had  [*123] 
otherwise  than  from  John  A.  Kane,  who,  he  says,  had 
been  brought  up  by  the  family  from  a  small  boy,  and  had  lived 
with  them  till  he  was  out  of  his  time.  This  Kane,  it  will  be 
remembered,  was  the  author  of  the  letter,  which  gave  the  de- 
fendant the  first  information  which  he  had  on  the  subject. 
Whether  Kane  remained  in  possession  of  the  estate  after  the 
death  of  the  intestate  is  not  shown,  nor  do  we  know  whether  he 
was  the  source  of  most  of  the  defendant's  information  on  the 
subject ;  but  this  is  certain,  that  from  some  source  the  defend- 
ant did  obtain  information  which  established  the  belief  in  his' 
mind  that  the  estate  was  worth  at  least  from  twelve  to  fifteen 
thousand  dollars,  and  with  this  conviction  on  his  mind  he  entered 
upon  the  negotiation  with  the  complainant,  which  resulted  in 
the  sale  of  the  complainant's  interest  in  the  estate.  It  is  of 
more  importance  to  know  what  was  the  amount  of  information 
which  he  actually  did  possess,  than  the  mode  in  which  he  ob- 
tained it. 

We  are  now  to  inquire  how  much  of  this  information  the  de- 
fendant disclosed  to  the  complainant,  at  the  time  of  the  nego- 
tiation, and  what  he  suppressed.  No  one  seems  to  have  been 
present  at  the  time  the  terms  of  sale  were  agreed  upon.  Three 
witnesses  were  present  at  the  time  the  contract  was  reduced  to 
writing,  and  from  what  took  place  at  that  time  we  may  learn 
what  had  previously  transpired.  The  defendant  was  indisposed 
at  the  time  the  writings  were  drawn  and  executed.  The  con- 
tract was  drawn  up  by  the  witness  McLean,  as  dictated  by  the 
defendant.  This  witness  says  he  cannot  state  all  that  was  said 
on  that  occasion,  but  his  recollection  is,  that  the  defendant 
stated  that  the  estate  was  worth  three  thousand  dollars,  and 
that  he  gave  the  complainant  twenty-five  dollars  more  than  any 
of  the  other  heirs.  He  also  spoke  of  a  pending  lawsuit,  and  of 
a  mortgage,  and  that  if  the  suit  was  lost,  the  estate  would  lose 
the  amount  of  the  mortgage.  He  talked  a  good  deal  about  the 
lawsuit  and  the  uncertainty  of  gaining  it.  Dr.  Norton,  who  was 
in  attendance  on  the  defendant  professionally,  testifies  that  the 
defendant  said  that  he  offered  the  complainant  twenty-five  dol- 
lars more  than  any  of  the  other  heirs,  and  that  he  expected  a 
heavy  lawsuit  if  he  ever  got  any  thing,  and  that  he  rather  thought 
that  seventy-five  or  one  hundred  dollars  would  be  a  full  share  if 
he  gained  the  suit,  and  that  he  entertained  doubts  about  their 
ever  getting  any  thing.  He  does  not  recollect  having  heard  any 
thing  said  about  the  mortgage  or  lawsuit,  except  the  above  allu- 
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sion.  The  statements  testified  to,  were  made  before  the  paper 
was  executed  or  the  money  was  paid.  Blanson,  the  other 
[*124]  witness,  who  was  present,  also  tes*tifies  to  the  defend- 
ant's statement,  that  he  was  giving  the  complainant 
twenty-five  dollars  more  than  any  of  the  other  heirs,  and  that 
he  told  the  complainant  that  his  chance  for  recovering  the  estate 
was  so  extremely  doubtful  that  it  seemed  to  him  like  money 
thrown  away.  He  further  remarked  that,  considering  his  time 
and  labor  at  his  age,  and  particularly  his  indisposition  at  that 
time,  he  was  admonished  to  almost  abandon  the  suit.  He  re- 
peated the  same  evening  his  despair  of  success,  in  consequence 
of  which  he  was  about  persuaded  to  abandon  the  suit  and  return 
to  his  family.  This  witness  does  not  recollect  any  particular 
amount  which  the  defendant  stated  the  estate  to  be  worth  or 
what  the  share  of  each  would  amount  to.  This  is  the  substance 
of  the  testimony  as  to  what  was  said  at  that  time.  While  there 
is  no  material  contradiction  in  the  statements  of  these  witnesses, 
as  might  be  expected,  and  as  is  usually  the  case  under  such  cir- 
cumstances, the  recollections  of  the  witnesses  do  not  all  serve 
to  the  same  extent,  as  to  what  was  said.  Some  statements  are 
remembered  by  one  witness,  and  some  by  another,  while  other 
statements  are  remembered  by  all.  They  all  remember  the 
remark,  that  the  defendant  was  giving  the  complainant  twenty- 
five  dollars  more  than  any  of  the  other  heirs,  and  all  give  us  the 
same  idea  of  the  discouraging  tone  in  which  the  defendant  spoke 
of  the  prospect  of  finally  recovering  the  estate.  This  was  a  point 
upon  which  it  was  undoubtedly  important,  that  the  complain- 
ant should  be  fully  and  fairly  informed,  for  it  was  an  essential 
element,  to  enable  him  to  determine  understandingly  of  the  pro- 
priety of  disposing  of  his  interest  upon  given  terms.  It  is  very 
certain  that  in  this  interview  the  defendant  did  not  represent 
truly  and  fully  the  real  confidence  which  he  felt,  and  which  he 
derived  from  his  knowledge  of  the  case,  in  finally  succeeding  in 
recovering  the  estate.  Instead  of  looking  upon  success  as  ex- 
tremely doubtful  and  hardly  worth  the  effort  of  pursuit,  he,  in 
fact,  felt  a  very  strong  confidence  of  success.  In  his  answer  he 
says,  "  that  at  that  time  he  entertained  a  strong  hope  and  belief 
that  the  will  could  be  established,  and  such  was  the  impression 
and  expectation  of  the  counsel  employed  by  him,  as  also  of  the 
executors,  but  the  matter  was  by  no  means  certain."  And  this 
confident  opinion  was  entertained,  notwithstanding  an  equally 
strong  opinion  expressed  by  opposing  counsel.  This  opinion  of 
ultimate  success  is  often  repeated  in  the  answer,  and  had  been 
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repeatedly  expressed  to  witnesses  who  have  testified.  Entertain- 
ing the  strong  confidence  of  ultimate  success  which  was  based 
upon  information  derived  while  professing  to  represent  the  heirs, 
it  was  his  undoubted  duty  to  have  informed  the  com- 
*plainant  of  that  fact,  before  making  the  purchase.  In-  [*125] 
stead  of  doing  so,  he  allowed  the  complainant  to  dispose 
of  his  interest  to  himself,  under  the  most  desponding  and  dis- 
couraging representations  of  the  prospect  of  recovering  any 
thing — representations  well  calculated  to  induce  the  complainant 
to  part  with  so  doubtful  a  claim  upon  any  terms.  The  diffi- 
culties in  that  litigation  were  certainly  magnified,  and  the  strong 
probabilities  of  success  were  kept  out  of  view.  It  may  be  true, 
that  the  defendant's  indisposition  at  the  time  created  a  deep  de- 
spondency in  his  own  mind,  and  that  he  felt  a  disinclination  ta 
enter  upon  the  controversy  which  he  was  purchasing,  but  that 
temporary  feeling  should  not  have  been  alone  presented  to  the 
complainant  to  influence  his  conduct,  when  the  settled  convic- 
tion of  the  defendant's  judgment,  formed  upon  the  facts  within 
his  knowledge,  was  really  otherwise.  Those  discouraging  rep- 
resentations were  as  injurious  to  the  complainant,  as  if  they  had 
had  no  foundation  in  a  temporary  .depression  of  spirits  of  the 
defendant,  and  they  contributed  as  much  in  the  accomplishment 
pf  his  object. 

Another  circumstance  was  calculated  to  destroy  confidence  in 
the  fidelity,  or  at  least  the  energy  of  those  in  New  York,  whose 
duty  it  was  to  protect  the  interests  of  the  heirs.  The  defendant 
admits  in  his  answer,  and  the  proof  shows  the  same  fact,  that 
he  represented  to  the  complainant  that  the  executors  had  neg- 
lected to  employ  counsel,  to  assist  in  establishing  the  will,  and 
that,  for  the  want  of  counsel,  all  was  in  danger  of  being  lost. 
Both  of  the  executors  swear  that  they  had  employed  Mr.  Cutting 
for  that  purpose,  and  he  swears  to  the  same  fact,  and  that,  in 
pursuance  of  such  retainer,  he  did  attend  to  it,  and  that  it  was 
not  till  during  the  progress  of  the  suit  that  he  was  first  intro- 
duced to  the  defendant. 

There  is  another  matter,  which  must  have  been  within  the 
knowledge  of  the  defendant,  which  he  did  not  explain,  and  which 
would  have  had  an  important  influence  in  determining  the  value 
of  the  estate  about  to  be  sold.  It  appears,  that  by  the  laws  of 
New  York,  where  a  husband  dies  intestate,  leaving  an  estate  of 
a  certain  value,  and  the  defendant  was  advised  that  the  estate 
was  of  the  required  value,  the  widow  is  entitled  to  two  thousand 
dollars  in  the  first  instance,  and  also  to  one  half  of  the  remain- 
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der  of  the  estate.  Knowing,  or  having  reason  to  believe,  that 
this  estate  was  of  that  value,  he  must  have  been  aware  that 
Mrs.  Piggot's  heirs  would  be  entitled  to  from  eight  to  nine  thou- 
sand dollars,  in  case  they  failed  in  establishing  the  will.  It 
cannot,  with  a  show  of  probability,  be  assumed,  that  the  de- 
fendant was  ignorant  of  that  provision  of  the  New  York 
[*126]  *statute  of  descents,  when  we  remember  that  he  had 
employed  able  counsel,  as  he  tells  us,  for  the  purpose  of 
advising  and  assisting  him  in  establishing  the  will  and  in  rela- 
tion to  the  estate.  Nor  does  he  anywhere  pretend  that  he  was 
ignorant  of  it  at  that  time.  Here,  then,  was  a  fact  of  real  mag- 
nitude, as  connected  with  the  pending  litigation,  which  was  so 
much  dwelt  upon  by  the  defendant  during  the  negotiation,  and 
of  which  he  wholly  neglected  to  advise  the  complainant,  a  con- 
cealment of  itself  sufficient,  under  the  circumstances,  to  stamp 
the  transaction  with  the  stern  disapprobation  of  a  court  of 
equity. 

We  come  now  to  consider  the  representations  as  to  the  value 
of  the  estate  itself.  Upon  this  point  it  may  be  proper  to  take 
into  consideration  the  testimony  of  Mrs.  Hill,  the  mother  of  the 
complainant,  and  to  which  reference  has  already  been  made.  It 
may  be  remembered  that  she  and  her  son  resided  together.  The 
defendant  called  upon  her,  and  inquired  for  the  complainant, 
who  was  then  absent,  but  returned  the  same  evening.  The  de- 
fendant told  her  that  Sarah  was  dead,  and  had  left  some  estate 
which  was  in  litigation,  and  that  it  would  be  very  uncertain 
whether  the  heirs  would  get  any  thing  or  not ;  that  he  would  buy 
their  shares  and  risk  a  little  in  the  matter.  This,  in  connection 
with  the  testimony  of  the  three  witnesses  who  were  present  at 
the  time  the  contract  was  executed,  affords  all  the  light  we  have 
as  to  the  estimate  placed  upon  the  estate  by  the  defendant  at 
the  time  of  the  negotiation.  They  all  show  that  the  defendant 
conveyed  the  idea  that  he  considered  the  estate  of  very  incon- 
siderable value  at  any  rate,  and  all  depending  on  the  event  of  a 
very  doubtful  lawsuit.  There  is  no  intimation  that  it  was  pos- 
sible, in  any  event,  that  the  estate  could  ever  be  worth  from 
twelve  to  fifteen  thousand  dollars,  but  on  the  other  hand,  the 
highest  figure  ever  mentioned  by  him  was  three  thousand  dol- 
lars ;  and  one  of  the  witnesses  says  that  he  expressed  the 
opinion,  that  in  the  event  of  a  successful  termination  of  the  liti- 
gation, he  rather  thought  that  seventy-five  or  one  hundred  dollars 
would  be  the  full  amount  that  would  be  realized  for  each  share. 
Upon  this  information  of  the  value  of  the  estate,  and  under  the 
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most  discouraging  representations  of  the  probability  of  success 
of  the  pending  controversy,  upon  which  every  thing  was  sup- 
posed to  depend,  the  complainant  was  induced  to  sell  his  in- 
heritance for  seventy-five  dollars.  Had  the  defendant  truly 
informed  the  complainant,  that  from  the  best  examination  he 
had  been  able  to  give  the  matter,  he  really  believed  the  estate  was 
actually  worth  over  twelve  thousand  dollars,  all  of  which  would 
go  to  the  heirs  of  Sarah  Piggot  in  case  the  will  was  established, 
and  that  it  was  his  opinion,  as  well  as  that  of  the  counsel 
em*ployed,  that  it  would  be  sustained,  although  the  op-  [*127] 
posing  counsel  professed,  with  apparent  sincerity,  a 
different  opinion,  and  that,  in  any  event,  by  the  laws  of  New 
York,  even  should  the  will  be  set  aside,  the  heirs  of  Mrs. 
Piggot  would,  in  all  probability,  be  entitled  to  from  eight  to 
nine  thousand  dollars  of  the  estate ;  we  say,  had  all  this  been 
told  to  the  complainant,  if  a  sane  man  and  free  to  act  for  him- 
self, he  would  never  have  sold  his  inheritance  for  the  incon- 
siderable sum  of  seventy-five  dollars ;  and  yet,  as  we  have  seen, 
these  facts  were  within  the  knowledge  or  belief  of  the  defendant 
at  the  time  he  made  the  purchase,  and  that  it  was  his  duty  to 
have  disclosed  them  fairly  and  frankly  to  the  complainant  at 
that  time.  He  did  not  do  so,  but  on  the  other  hand,  made 
statements  totally  inconsistent  with  them,  and  which  created 
the  belief  in  the  complainant's  mind  that  the  estate  was  in- 
volved, and  was  of  vastly  less  value  than  the  defendant  really 
believed  that  it  was.  The  comj)lainant  derived  his  only  knowl- 
edge on  the  subject  from  the  defendant.  He  relied,  and  had 
a  right  to  rely  upon  the  defendant's  statements.  Upon  the 
faith  of  those  statements,  and  the  lights  which  they  afforded, 
he  contracted  with  him.  The  statements  were  made  with  the 
expectation  of  influencing  the  complainant  in  the  negotiation, 
and  by  those  statements  he  was  misled,  and  induced  to  sell 
vastly  below  the  real  value  of  the  thing  sold,  and  below  what 
he  would  have  sold  for,  had  the  whole  truth  been  told  him.  It 
matters  not,  except  as  a  question  of  morality,  that  the  state- 
ments may  have  been  made  under  a  temporary  depression  of 
spirits,  induced,  if  such  was  the  case,  by  the  indisposition  of 
the  defendant,  so  long  as  they  misled  the  complainant,  and 
conduced  to  his  injury,  and  the  defendant's  benefit.  The  latter 
should  not  be  allowed  to  make  gain  by  that  circumstance.  1 
Story's  Eq.  Jur.  §  193.  Where  confidence  is  reasonably  reposed, 
that  confidence  must  not  be  abused.  The  party  relied  upon 
must  see  that  he  meets  fully  and  fairly  the  responsibility  of  his 
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position,  and  does  not  take  advantage  of  it,  to  the  injury  of  the 
other  and  his  own  advantage. 

This  record  presents  a  case  which  imperatively  calls  upon  the 
court  to  interpose  its  equity  powers,  and  set  aside  the  contract, 
and  treat  the  defendant  as  a  trustee.  Had  he  been  called  upon 
by  the  complainant  for  information,  to  enable  him  to  sell  under- 
standingly  to  a  third  person,  he  never  would  have  held  the  lan- 
guage which  he  did  on  this  occasion,  or  if  he  had,  we  should  at 
once  suspect  collusion  between  him  and  the  purchaser.  In  the 
present  case,  he  was  bound  to  give  as  full  information  as  in  the 
one  supposed. 

Complaint  was  made  by  the  appellant,  that  the  court 
[*128]  adjusted  *the  account,  and  entered  a  final  decree,  without 
a  reference  to  the  Master,  which  would  have  allowed 
him  an  opportunity  to  adduce  further  proofs  of  his  disburse- 
ments and  trouble  in  the  management  of  the  estate,  which 
should  properly  be  deducted  from  the  trust  fund,  for  which  he 
is  held  to  account.  Such  a  course  would  undoubtedly  have 
been  proper,  had  the  court  been  satisfied  that  justice  required 
it,  otherwise  it  was  undoubtedly  proper  for  the  court  to  go  on 
and  make  up  the  account  from  the  proofs  contained  in  the 
record.  Here  there  was  nothing  to  show  that  the  defendant 
had  further  proofs  touching  the  accounts,  or  that  he  desired  an 
opportunity  to  produce  any.  He  made  no  application  for  a 
reference,  and  the  first  complaint  which  we  have  of  the  want  of 
a  reference,  is  in  this  court.  There  could  certainly  be  no  error 
in  the  circuit  court  in  not  referring  it,  when  there  was  no  such 
question  made,  nor  any  intimation  that  a  reference  was  desired. 
The  court  made  no  decision  in  relation  to  a  reference,  for  there 
was  no  such  question  before  it.  When  the  case  was  finally 
submitted  to  him,  his  Honor  went  on  and  decided  it,  and  made 
up  his  final  decree  without  further  question  or  application. 

We  think  the  decree  was  not  for  too  large  an  amount.  The 
estate  was  inventoried  and  appraised  at  the  sum  of  $15,507, 
of  which  only  $318.25  was  set  down  as  doubtful.  This  was 
in  some  way  reduced,  by  the  expenses  of  administration,  to 
$13,015.96,  which  was  received  by  the  defendant  in  cash,  except 
$1,660.26  which  was  paid  to  Joseph  Piggot,  by  the  defendant's 
direction.  The  decree  is  for  $1,294.47,  which  is  the  eighth  part 
of  $11,355.76,  leaving  at  the  rate  of  $2,660.20  to  the  defendant, 
for  his  expenses  and  trouble  in  settling  the  estate,  in  making 
the  compromise,  and  the  $75  by  him  paid  to  the  complainant 
at  the  time  of  the  purchase.     Considering  the  circumstances  of 
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the  case  so  far  as  they  appear  in  this  record,  we  think  this  a 
sufficient  allowance. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


*David  p.  Metcalf,  Appellant,  v.  David  Hess,  Appellee.    [*129] 

APPEAL  FROM  ADAMS. 

Liability  of  innkeepees. — An  innkeeper  is  prima  facie  liable  for  the  loss 
of  goods  sustained  by  a  guest  at  his  inn;  but  he  may  absolve  himself  from  such 
liability  by  showing  affirmatively  that  the  loss  is  not  attributable  to  any  fault  or 
want  of  care  by  him  or  his  sei'vants. 

In  cases  where  the  loss  is  occasioned  by  the  death  of  an  animal,  the  innkeeper 
may  free  himself  from  liability,  by  showing  that  the  death  was  in  no  manner  oc- 
casioned by  any  want  of  proper  care  and  attention  on  his  part. 

This  case  was  heard  before  0.  C.  Skinner,  Judge,  and  a  jury, 
at  the  March  term,  1852,  of  the  Adams  Circuit  Court. 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  by  Metcalf  against  Hess,  for  the  value  of  a  mare  be- 
longing to  the  former,  and  which  got  hung  to  death  in  the  stable 
of  the  latter.  Metcalf  being  at  the  time  a  guest  of  Hess,  and 
the  mare  being  in  the  possession  of  Hess,  as  an  innkeeper  in  the 
city  of  Quincy,  in  the  State  of  Illinois. 

Metcalf  recovered  a  judgment  before  the  justice,  from  which 
Hess  took  an  appeal  to  the  circuit  court,  where  a  judgment  was 
rendered  in  his  favor. 

The  proof  on  the  part  of  Metcalf  shows  that  Hess  kept  a  com- 
mon inn  in  Quincy,  Illinois ;  that  Metcalf  stayed  at  said  inn  as 
a  guest  of  Hess  the  night  of  the  5th  November,  1852,  having 
arrived  about  dusk;  that  he  brought  with  him  to  said  inn  a 
mare,  which  he  rode,  and  which  was  put  into  the  stable  belong- 
ing to  said  inn  by  the  hostler,  a  servant  of  said  Hess ;  that, 
some  time  during  the  night,  the  mare  got  choked  to  death  with 
the  rope  with  which  she  was  tied,  by  reason  of  being  tied  with 
too  long  a  rope,  or  the  stall  in  which  she  was  tied  not  being 
deep  enough ;  that  she  was  well  when  put  into  the  stable,  and 
after  being  found  dead,  showed  no  signs  of  having  been  sick  the 
night  or  evening  before,  and  that  she  was  worth  seventy  dollars. 

Cited:  17  111.  305. 
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The  proof  on  the  part  of  Hess  shows  that  the  mare  was  tied 
in  the  usual  manner;  that,  shortly  after  she  was  put  into  the 
stable,  she  sweat  very  freely,  and  that  something  appeared  to 
be  the  matter  with  her ;  that,  at  eleven  o'clock  in  the  evening, 
nothing  was  the  matter  mth  her  except  she  was  still  sweating 
some,  though  not  so  freely  as  before. 

The  court  gave  the  following  instruction : — 

If  the  jury  believe  from  the  evidence,  that  the  defendant  was 
the  keeper  of  a  common  inn,  or  tavern,  and  that  the 
[*130]  plaintiff  *with  the  mare,  stopped  with  him  as  such,  that 
then  the  defendant  is  liable  for  the  value  of  the  mare,  if 
they  believe  from  the  evidence,  that  the  mare  came  to  her  death 
from  the  negligence  or  default  of  the  defendant  or  his  servants, 
or  persons  in  his  employment.  But  if  they  believe  from  the 
evidence,  that  the  mare  came  to  her  death  in  the  course  of  nature, 
from  disease  or  inevitable  accident,  without  any  negligence  or 
default  in  taking  care  or  charge  of  the  mare  on  the  part  of  the 
defendant  or  his  servants,  the  defendant  is  not  liable. 

The  jury  found  a  verdict  for  Hess,  whereupon  Metcalf  moved 
to  set  the  same  aside,  and  for  a  new  trial. 

Wheat  and  Grover,  for  appellant. 

Bro-s\t?ing  and  Bushnell,  and  Warren,  and  Edmonds,  for 
appellee. 

Trumbull,  J.  The  evidence  in  this  case,  under  the  law  as 
laid  down  to  the  jury,  would  have  warranted  a  verdict  either 
way ;  consequently,  the  court  committed  no  error  in  its  refusal 
to  set  aside  the  verdict  as  contrary  to  evidence ;  and  the  only 
questions  in  the  case  arise  upon  the  instructions. 

If  innkeepers,  like  common  carriers,  assume  the  responsi- 
bility of  insurers,  and  are  liable  for  all  losses,  except  such  as 
happen  from  inevitable  accident,  without  the  intervention  of 
man,  or  from  public  enemies,  then  the  law  was  wrongly  given  to 
the  jury ;  but  if  they  are  only  jrrund  facie  responsible  for  a  loss 
occasioned  by  the  death  of  an  animal  while  in  their  possession, 
then  the  instructions  given  were  substantially  correct. 

It  is  a  harsh  rule  which  makes  a  person  in  any  case  responsi- 
ble for  a  loss  which  has  occurred  without  any  fault  of  his,  and 
it  can  only  be  justified  upon  grounds  of  public  policy,  and  in 
consideration  of  the  numerous  opportunities  afforded  by  the 
nature  of  his  business,  for  fraudulent  combination  and  clan- 
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destine  dealing,  to  the  injury  of  the  owner  of  the  property.  The 
rule  ought  not  to  be  extended  beyond  the  reason  in  which  it 
originated.  An  innkeeper  can  have  no  motive  to  destroy  the 
animal  of  his  guest,  and  there  is  not  the  same  reason  for  hold- 
ing him  responsible  at  all  events  for  such  a  loss,  as  there  would 
be  a  common  carrier,  or  even  an  innkeeper  for  the  loss  of  goods 
which  had  disappeared  from  his  possession  ;  because  in  the  lat- 
ter case,  he  may  have  converted  the  goods  to  his  own  use,  while 
in  the  former,  he  could  gain  nothing  by  the  death  of  the  animal. 
Accordingly,  a  distinction  is  made  in  the  law  books  be- 
tween the  liability  of  innkeepers  and  common  car*riers,  [*131] 
particularlv  for  losses  occasioned  by  the  death  of  ani- 
mals.    Hill  V.  Owen,  5  Blackf.  323. 

It  is  laid  down  in  Calye's  case,  Coke's  Rep.  part  8,  33  :  "That 
the  innholder  shall  not  be  charged,  unless  there  be  default  in 
him  or  his  servants,  in  the  well  and  safe  keeping  and  custody 
of  their  guest's  goods  and  chattels  within  his  common  inn." 

This  is  a  leading  case  upon  the  liability  of  innkeepers,  and, 
although  there  is  apparently  some  conflict  in  the  authorities, 
yet.  Story  in  his  Commentaries  on  Bailments,  sect.  472,  states 
the  law  on  this  subject  as  follows :  "Innkeepers  are  not  respon- 
sible to  the  same  extent  as  common  carriers.  The  loss  of  the 
goods  of  a  guest  while  at  an  inn,  will  be  presumptive  evidence 
of  negligence  on  the  part  of  the  innkeeper  or  of  his  domestics. 
But  he  may,  if  he  can,  repel  this  presumption,  by  showing  that 
there  has  been  no  negligence  whatsoever ;  or  that  the  loss  is 
attributable  to  the  personal  negligence  of  the  guest  himself ;  or 
that  it  has  been  occasioned  by  inevitable  accident,  or  by  supe- 
rior force." 

The  cases  of  Burgess  v.  Clements,  4  M.  &  S.  306 ;  and  of 
Dawson  v.  Chamney,  5  Adolphus  &  Ellis,  165,  fully  sustain  the 
law  as  laid  down  by  Story. 

The  authorities  all  agree  that  an  innkeeper  is  bound  to  look 
to  the  safe  keeping  of  every  person's  goods  who  comes  to  his 
inn  as  a  guest,  and  that  in  case  of  loss,  negligence  is  to  be  im- 
puted to  him,  unless  it  affirmatively  appear,  that  the  loss  is  not 
attributable  to  any  fault  or  want  of  care  by  him  or  his  servants. 

In  cases  where  the  loss  is  occasioned  by  the  death  of  an  ani- 
mal, the  requirements  of  public  policy  are  fully  answered  by 
holding  the  innkeeper  prima  facie  liable  for  the  loss,  leaving  him 
to  exonerate  himself,  if  he  can,  by  showing  that  the  death  was 
in  no  manner  occasioned  by  a  want  of  proper  care  and  attention 
on  his  part. 
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In  this  case,  the  evidence  was  such  as  to  warrant  the  jur}^  in 
finding  that  the  mare  came  to  her  death  by  disease,  or  from  her 
own  viciousness,  w^ithout  any  fault  on  the  part  of  the  innkeeper 
in  taking  care  of  her ;  and  under  such  circumstances,  he  ought 
not  to  be  held  liable,  and  such  was,  in  substance,  the  law  as 
given  to  the  jury. 

Judgment  affirmed. 


[*132]  *The  Administrators  and  Heirs  of  William  Fkye,  Plain- 
tiffs in  Error,  v.  The  County  of  Calhoun  and  'others, 
Defendants  in  Error. 

EEEOE  TO  JEKSEY. 

Where  an  attorney  commences  a  suit  in  the  name  of  another,  without  author- 
ity, it  is  the  duty  of  the  court  to  dismiss  the  same,  on  motion  of  the  defendant. 

This  cause  was  heard  and  decided  by  the  Circuit  Court,  at 
the  August  term,  1852.  The  facts  of  the  case  sufficiently  ap- 
pear in  the  opinion  of  this  court. 

H.  W.  Billings  and  E.  Keating,  for  plaintiffs  in  error. 

D.  A.  Smith,  for  defendants  in  error. 

Treat,  C.  J.  This  was  a  suit  in  chancery,  instituted  in  the 
names  of  the  county  of  Calhoun,  Thomas  Church,  Henry  T. 
Mudd,  administrator  of  John  Chancy,  Vawlier,  Hicks  &  Co., 
Cowles  &  Krum,  and  Hood  &  Abbott,  as  judgment  creditors 
of  John  Shaw,  against  William  Frye  and  John  Shaw.  The  ob- 
ject of  the  suit  was  to  set  aside,  as  fraudulent,  a  mortgage  of 
real  estate,  made  by  Shaw  to  Frye.  At  the  return  term,  the 
suit  was  dismissed  as  to  the  complainants  Church,  and  Hood  & 
Abbott.  Frye  then  entered  a  motion  to  dismiss  the  suit,  and 
filed  an  affidavit  in  support  thereof,  in  which  he  stated,  that  the 
suit  was  commenced  without  the  knowledge  or  authority  of  the 
complainants.  In  answer  to  this  motion,  the  complainants* 
solicitor  made  an  affidavit,  in  which  he  stated,  "that  he  insti- 
tuted the  suit  without  the  knowledge  of  or  conference  with  the 
complainants,  believing  then,  as  he  does  now,  that  the  facts 

Cited:  16  111.  392;  35111.  540. 
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charged  in  the  bill  are  true  and  can  be  proven,  and  believing 
that  said  Frye  might  and  probably  would  alienate  the  property 
mortgaged  by  Shaw  to  him  to  an  innocent  purchaser  or  purchas- 
ers, and  thus  cut  off  the  redress  of  the  complainants  sought  in 
this  case ;  that  before  the  institution  of  this  suit,  so  far  as  re- 
gards the  rights  and  interests  of  Calhoun  county,  affiant  con- 
ferred with  West  M.  Miller,  clerk  of  the  county  court  of  said 
county,  and  Benjamin  F.  Child,  clerk  of  the  circuit  court  of  said 
county,  both  of  whom  said,  they  had  no  doubt  that  said  suit 
would  be  sustained  and  prosecuted  by  said  county ;  that  at  the 
earliest  practicable  day,  the  affiant  advised  complainants  respect- 
ively of  what  he  had  done  in  the  premises,  and  they 
all  *approved  of  what  he  had  done,  and  wished  him  to  [*133] 
prosecute  this  suit  with  the  utmost  vigor,  except  the 
complainants  Hood  &  Abbott,  whose  judgment  was  satisfied  as 
alleged  in  the  order  of  the  circuit  court  of  said  county  of  Cal- 
houn, May  term,  1850,  and  the  complainant  Thomas  Church, 
whose  judgment  was  satisfied  and  paid  during  said  term  of  said 
court  by  John  Lockwood,  security  of  John  Reed,  late  sheriff  of 
said  county,  who  had  officially  subjected  himself  to  the  payment 
of  the  same  in  some  collateral  proceeding."  The  court  over- 
ruled the  motion  to  dismiss.  Fije  answered  the  bill ;  and  the 
cause  proceeded  to  a  hearing  on  the  pleadings  and  proofs,  and 
resulted  in  a  decree  in  favor  of  the  complaiiiants.  The  admin- 
istrators and  heirs  of  Frye  prosecute  a  writ  of  error. 

The  merits  of  the  controversy  should  not  have  been  inquired 
into  in  this  proceeding.  There  was  an  insuperable  objection  to 
such  a  course  at  the  very  threshold  of  the  case.  When  the  bill 
was  filed  and  the  process  issued,  the  solicitor  had  no  authority, 
express  or  implied,  to  act  for  any  of  the  judgment  creditors. 
The  institution  of  the  suit  was  an  unwarrantable  assumption  of 
power  on  his  part.  The  defendant  presented  the  objection  at 
the  earliest  opportunity,  and  called  upon  the  court  to  dismiss 
the  suit.  And  the  court,  instead  of  proceeding  to  a  hearing  of 
the  case,  should  have  promptly  sustained  the  motion.  An  at- 
torney is  not  permitted  to  commence  a  suit  in  the  name  of 
another,  without  first  receiving  authority  for  the  purpose.  His 
position  gives  him  the  right  to  appear  for  a  suitor  when  em- 
ployed, but  none  to  interfere  in  a  case  in  which  he  is  not  re- 
tained. By  the  English  practice,  an  attorney  is  not  allowed  to 
prosecute  or  defend  a  suit,  unless  he  has  a  written  warrant  of 
attorney  from  the  party.  The  warrant  constitutes  his  authority 
to  act  for  the  suitor,  and  it  is  filed  in  the  court  in  which  the 
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action  is  pending.  In  this  country,  a  warrant  of  attornej'  is  not 
generally  required,  but  an  attorney  may  be  appointed  by  parol. 
It  is,  however,  as  necessary  here  as  in  England,  that  he  be 
authorized  by  the  party  to  appear  for  him.  The  only  difference 
in  the  practice  relates  to  the  mode  of  his  appointment.  He 
must  be  actually  employed  for  the  purpose,  before  he  can  repre- 
sent the  party  in  court.  The  relation  of  client  and  attorney 
must  subsist  between  them.  That  relation  cannot  be  created 
by  the  attorney  alone.  The  suitor  has  a  right  to  select  his  own 
attorney.  If  an  attorney  brings  a  suit  in  the  name  of  another, 
the  legal  presumption  is,  that  he  has  been  retained  for  the  pur- 
pose. It  is  only  when  his  right  to  represent  the  plaintiff  is 
questioned,  and  the  presumption  that  he  has  been  en- 
[*134]  gaged  by  him  is  repelled,  that  he  can  be  called  upon  *to 
make  proof  of  his  authority.  But  in  such  a  case,  if  he 
fails  to  show  any  authority  to  institute  the  suit,  the  same  should 
be  summarily  dismissed  by  the  court.  The  process  of  the  courts 
is  not  to  be  issued  except  at  the  instance  of  a  suitor.  It  must 
be  demanded  by  him  in  person,  or  by  his  authorized  attorney. 
A  defendant  is  not  bound  to  answer  to  the  merits  of  a  suit,  com- 
menced without  authority  from  the  plaintiff.  Otherwise,  he 
might  be  twice  compelled  to  litigate  the  same  cause  of  action. 
A  judgment  in  his  favor  in  a  suit  prosecuted  without  authority, 
would  be  no  bar  to  a  second  action  brought  by  the  direction  of 
the  plaintiff. 

The  fact  that  some  of  the  judgment  creditors  subsequently 
approved  of  this  unauthorized  act  of  the  solicitor,  does  not 
change  the  legal  character  of  the  case.  The  true  question  is. 
Whether  he  had  authority  at  the  time  to  commence  the  suit  for 
them,  and  not  whether  they  afterwards  approved  of  what  he  had 
'  done.  The  power  of  the  court  was  illegally  called  into  exercise 
by  him,  and  the  law  will  not  suffer  them  to  profit  thereby  against 
the  objections  of  the  defendants.  The  latter  were  improperly 
brought  before  the  court,  and  they  had  a  clear  right  to  be  dis- 
charged. Attorneys  are  not  to  be  tolerated  in  thus  abusing  the 
\  process  of  the  courts.  It  is  deemed  unprofessional  in  them  to 
■  stir  up  litigation ;  much  more  should  it  be  to  set  it  in  motion 
without  authority. 

It  is  but  justice  to  the  solicitor  to  remark,  that  he  did  not 
commence  the  suit  with  any  design  of  defrauding  the  judgment 
creditors,  or  of  harassing  the  defendants.  On  the  contrary,  his 
object  was  to  protect  the  interests  of  the  creditors,  by  enforcing 
for  their  benefit  what  he  believed  to  be  a  meritorious  cause  of 
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complaint  against  the  defendants.  But  for  all  the  purposes  of 
this  case,  the  motive  with  which  the  act  was  done  is  wholly 
immaterial.  The  act  itself  was  unauthorized  and  illegal,  and 
must  be  so  pronounced  at  the  instance  of  the  defendants. 

The  decree  must  be  reversed,  and  the  bill  dismissed,  but 
without  prejudice. 

Decree  reversed. 


*Philip  Fusselman,  Appellant,  v.  Thomas  Worthington,    [*135] 

Appellee. 

APPEAL  FEOM   PIKE. 

Tenant  cannot  dispute  title  of  ijANDiiOKD. — A  tenant  is  not  permitted 
to  dispute  the  title  under  whicli  he  enters.  He  must  restore  the  possession  to  the 
landlord,  before  he  can  assail  his  title. 

Same — Fokcible  entry  and  detainer. — If  a  tenant  claims  premises  ad- 
versely to  his  landlord,  either  for  himself  or  another,  his  possession  from  that 
moment  becomes  tortious,  and  the  landlord  maj'  treat  the  tenancy  as  dissolved, 
and  regain  the  possession  by  an  action  of  forcible  entry  and  detainer.  This 
principle  applies  to  all  who  succeed  to  the  possession  from  or  through  the  ten- 
ant,— thej'  occupy  the  same  position  and  are  held  to  the  same  responsibility. 

Record  as  evidence. — The  record  of  a  case  is  competent  evidence  to  prove 
that  such  a  suit  was  brought,  and  to  show  what  the  plaintiff  claimed  thereby. 

This  case  was  tried  before  Minshall,  Judge,  and  a  jury,  at 
March  term,  1852,  of  the  Pike  Circuit  Court. 

W.  E.  Archer,  for  appellant. 

M.  Hay  and  J.  Grimshaw,  for  appellee. 

Treat,  C.  J.  It  appeared  in  evidence  that  William  Fussel- 
man occupied  the  premises  as  the  tenant  of  Worthington,  from 
April,  1849,  until  March,  1852.  It  likewise  appeared  that  Philip 
Fusselman  resided  thereon  during  the  same  time,  with  the  per- 
mission and  consent  of  William  Fusselman.  He  entered  under 
the  latter,  and  subject  to  the  title  of  Worthington.  He  acquired 
no  better  right  than  the  tenant,  and  was  bound  to  quit  the 
premises  whenever  the  landlord  could  require  the  tenant  to  re- 
store the  possession.  Whether^William  Fusselman  was  a  tenant 
for  a  certain  term,  ending  on  the  1st  day  of  March,  1852,  or  a 
tenant  from  year  to  year,  and  entitled  to  six  months'  notice  to 

Cited:  83  111.  477,  478. 
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quit,  are  questions  that  need  not  be  determined.  "We  think  the 
jury  were  authorized  to  find,  from  the  evidence,  that  Phihp  Fus- 
selman had  renounced  the  title  under  which  he  entered,  and 
intended  to  retain  the  possession  in  defiance  thereof.  The  evi- 
dence tended  to  show  that  such  was  the  understanding  and 
design  of  the  Fusselmans.  William  left  the  premises  on  the 
last  day  of  February,  while  Philip  remained  in  possession. 
When  the  latter  was  requested  to  surrender  the  possession  to 
Worthington,  he  said  he  was  paid  for  withholding  the  posses- 
sion, and  William  immediately  added  that  Philip  meant 
[*136]  thereby  that  he  had  bought  the  land.  *Philip  did  not 
insist  that  he  could  retain  the  possession  by  virtue  of  the 
lease  from  Worthington,  but  he  claimed  the  right  to  continue  in 
l^ossession  because  he  had  purchased  the  premises  from  a  third 
person.  He  disclaimed  the  title  of  Worthington,  and  claimed 
to  be  the  owner  of  the  land.  That  disavowal  of  the  title  undex 
which  he  entered,  was  a  forfeiture  of  all  rights  under  the  lease, 
whether  the  term  for  which  the  premises  were  let  had  then  ex- 
pired or  not.  A  tenant  is  not  permitted  to  dispute  the  title 
under  which  he  enters.  He  must  restore  the  possession  to  the 
landlord,  before  he  can  assail  his  title.  If  he  disclaim  the  title 
of  his  landlord,  and  claims  the  premises  adversely,  either  for 
himself  or  another,  his  possession  from  that  moment  becomes 
tortious,  and  the  landlord  may  treat  the  tenancy  as  dissolved, 
and  regain  the  possession  by  the  summary  proceeding  for  a 
forcible  detainer.  And  this  principle  is  strictly  applicable  to 
all  who  succeed  to  the  possession  from  or  through  the  tenant. 
They  occupy  the  same  position,  and  are  held  to  the  same  re- 
sponsibility. The  law  on  this  subject  was  fully  considered  in 
Fortier  v.  Ballance,  5  Gilm.  41. 

The  record  in  the  case  of  William  Fusselman  against  Wor- 
thington, was  properly  received  in  evidence,  in  connection  with* 
the  testimony  of  the  witness  Grimshaw.  He  stated  that  Wil- 
liam Fusselman  claimed  to  recover  in  that  suit  the  value  of  the 
cabin  in  which  Philip  Fusselman  resided ;  and  that  the  latter 
testified  on  the  trial,  that  the  cabin  was  built  by  William  for 
Worthington.  It  was  competent  to  prove  by  the  record,  that 
such  a  suit  was  brought  by  William,  and  that  he  interposed  such 
a  claim  therein.  The  testimony  of  Philip  in  connection  with  the 
record,  clearly  tended  to  show  the  character  of  his  possession. 

There  was  no  error  in  the  instructions  of  the  court. 

The  judgment  must  be  affirmed. 

Judgment  oMrmed* 
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Uri  Manly  et  al.,  Plaintiffs  in  Error,  v.  Benjamin  N.   Gibson, 
Defendant  in  Error. 

EEKOR  TO  MENARD. 

Taxes — Liability  of  state  banks.  —Where  the  State  Bank  of  Illinois  ac- 
quired real  estate  subsequent  to  the  assessment  of  taxes  thereon,  the  tax  became 
a  lien  upon  the  land,  which  the  bank  was  bound  to  discharge,  before  an  alien- 
ation of  the  land. 

Tax  sale  —  Validity  of. — *  Where  the  precept  under  which  land  [*137] 
was  sold,  under  the  revenue  law  of  1839,  was  a  certified  copy  of  the  judg- 
ment pronounced  on  the  report  of  the  collector,  which  contained  a  description 
of  each  tract  of  land  and  town  lot  ordered  to  be  sold,  with  the  amount  of  tax  and 
costs  due  thereon,  the  sale  will  not  be  vitiated  by  a  failure  to  furnish  the  sheriff 
with  a  copy  of  the  collector's  report. 

Same — Prima  facie  case. — If  a  party  claiming  title  under  a  sale  for  taxes 
makes  out  a  prima,  facie  case,  by  the  production  of  a  sheriff's  deed  founded  on 
a  valid  judgment  and  precept  for  the  taxes  of  1842,  the  presumption  arises,  that 
the  requisitions  of  the  statute  were  complied  with,  and  the  burden  of  proof  is 
thrown  on  the  party  contesting»the  tax  title. 

This  cause  was  heard  in  the  Circuit  Court  of  Menard  County, 
before  Woodson,  Judge,  at  March  term,  1852,  of  the  Menard 
Circuit  Court. 

W.  H.  Herndon,  for  plaintiff  in  error. 

T.  Harris,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  ejectment  brought  by  the 
trustees  of  the  State  Bank  of  Illinois  against  Gibson,  to  recover 
the  possession  of  two  lots  in  the  town  'of  Petersburg.  On  the 
trial,  the  plaintiffs  proved  that  the  State  Bank  of  Illinois  ac- 
quired the  legal  title  to  the  lots  on  the  20th  of  February,  1843 ; 
and  that  the  defendant  had  possession  thereof  when  the  suit  was 
commenced.  The  defendant  read  in  evidence  a  judgment  of  the 
circuit  court,  entered  at  the  June  term,  1843,  against  the  lots  in 
question,  and  other  real  estate,  for  the  taxes  due  thereon  for  the 
year  1842;  also  a  precept  issued  on  the  judgment,  under  which 
the  lots  were  sold  on  the  19th  of  June,  1843;  and  a  deed  from 
the  sheriff  to  the  purchaser,  dated  the  27th  of  August,  1845. 
The  plaintiffs  objected  to  the  introduction  of  this  evidence.  The 
defendant  then  proved  that  he  had  succeeded  to  the  title  ac- 
quired by  the  purchaser  at  the  tax  sale.  The  court  refused  to 
instruct  the  jury  that  they  must  find  for  the  plaintiffs,  unless  it 
appeared  in  evidence  that  the  county  commissioners'  court  levied 
Vol.  14—10  145 


137  SPKINGFIELD. 


Manly  et  al.  v.  Gibson. 


the  taxes  for  the  year  1842,  in  pursuance  of  law.  The  jury  re- 
turned a  verdict  for  the  defendant,  and  the  court  rendered  judg- 
ment in  his  favor. 

Three  objections  are  made  to  the  tax  title. 

First,  The  bank  was  required  by  its  charter,  to  "pay  into  the 
State  treasury  annually,  on  the  first  day  of  January,  one  half 
per  cent,  on  the  amount  of  capital  stock  paid  in  by  individuals, 
in  lieu  of  all  taxes  and  impositions  whatever."  It  is  insisted 
that  the  lots  were  exempt  from  taxation  by  this  provision.  There 
is  no  force  in  this  position.  The  lots  were  not  the 
[*138]  *property  of  the  bank  when  the  tax  was  chSh'ged  upon 
them.  The  law  required  the  assessment  to  be  completed 
by  the  first  Monday  of  June,  and  the  tax  list  to  be  d!eliv«red  to 
the  collector  on  the  second  Monday  of  September.  Taxes  were 
charged  against  the  lots,  and  the  collector  was  invested  with 
authority  to  collect  them,  long  before  the  bank  acquired  title. 
The  tax  was  a  lien  on  the  lots,  which* was  not  divested  by  the 
alienation.  The  bank  purchased  the  lots  with  this  lien  resting 
upon  them,  which  it  was  bound  to  discharge  to  avoid  a  sale. 

Second,  It  is  contended  that  the  precept  was  defective.  It 
was  a  certified  copy  of  the  judgment  pronounced  on  the  report 
of  the  collector.  It  contained  a  description  of  each  tract  of  land 
and  town  lot  ordered  to  be  sold,  and  the  amount  of  tax  and  costs 
due  thereon.  The  law  in  force  Avhen  the  sale  was  made  reads 
thus :  "It  shall  be  the  duty  of  the  clerk  within  five  days  after 
the  adjournment  of  said  court,  to  make  out,  under  the  seal  of 
the  court,  a  copy  of  the  collector's  report,  together  with  the  or- 
der of  the  court  thereon,  which  shall  hereafter  constitute  the 
process  on  which  all  lahds  shall  be  sold  for  taxes,  and  deliver 
the  same  to  the  sheriff  of  his  county."  The  collector's  report 
was,  in  substance,  copied  into  the  judgment.  The  judgment 
contained  everything  reported  by  the  collector  which  could  be 
of  any  service  to  the  sheriff  in  executing  the  order  of  the  court. 
It  directed  him  what  lands  were  to  be  sold,  and  the  amount  of 
the  tax  and  costs  to  be  raised  by  the  sale.  There  was  not  the 
least  reason  for  furnishing  him  a  copy  of  the  report  in  addition. 
The  failure  to  perform  that  unnecessary  act  will  not  vitiate  the 
sale.  And  such  was,  in  effect,  the  ruling  of  this  court  in  Job  v. 
Tibbetts,  5  Gilm.  376. 

Third,  It  is  insisted  that  it  was  incumbent  on  the  defendant 
to  prove  that  taxes  for  the  year  184-2,  were  regularly  levied  by 
the  county  commissioners'  court.  This  is  an  erroneous  view 
of  the  statute.     A  party  claiming  title  under  a  sale  for  taxes, 
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makes  out  a  prima  facie  case,  by  the  production  of  a  sheriff's 
deed  founded  on  a  valid  judgment  and  precept.  This  is  all  that ' 
he  is  bound  to  show  in  the  first  instance.  He  is  not  required  to 
go  behind  the  judgment,  and  show  that  the  previous  proceedings 
were  regular.  In  such  case,  the  presumption  arises,  that  the 
requisitions  of  the  statute  were  complied  with.  The  burden  of 
proof  is  thrown  on  the  party  contesting  the  tax  title. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  Crozier,  Appellant,  v.  Isaiah  Cooper,  Appellee.  [*139] 

APPEAL  FEOM  PIKE. 

« 

New  TKiAii — NewiiT  discoveked  evidence. — To  authorize  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  it  must  appear  that  the  evidence  has 
been  discovered  since  the  trial,  and  that  it  could  not  have  been  produced  on  the 
trial  by  the  use  of  reasonable  diligence.  The  evidence  must  also  be  material  to 
the  issue;  it  must  not  be  cumulative,  nor  go  to  impeach  the  character  of  a  witness. 

Same — Diligence. — On  a  question  of  diligence  involving  an  application  for  a 
new  trial,  a  party  ought  to  negative  every  circumstance  from  which  negligence 
may  be  inferred. 

Cited:  Affidavit  for  new  trial,  negligence  to  be  negatived:  70  111.  324;  73  111.  58. 
When  new  trial  granted:  17  111.  100.     When  not  granted:  17  111.  403;  53  111.  357. 

Neiv  trial  on  ground  of  netvly  discovered  evidence.  —  New  evidence,  to  war- 
rant the  granting  of  a  motion  for  a  new  trial,  must  have  been  discovered  since  the 
former  trial;  must  be  such  that  it  could  not  by  reasonable  diligence  have  been 
discovered;  must  be  material,  and  not  merely  cumulative;  must  go  to  the  merits, 
and  must  be  such  as  would  probably  change  the  result.  Protection  Life  Ins.  Co. 
V.  Dill,  91  111.  174;  Crozier  v.  Cooper,  14  111.  139;  Morrison  v.  Stewart,  24  111. 
24;  Brown  v.  Luehrs,  95  111.  195;  State  v.  Clark,  16  Ind.  97;  White  v.  Stans.  17 
Ark.  404;  Moore  v.  Ulm,  34  Ga.  565;  Putnam  v.  Woodbury,  68  Me.  58;  Callahan 
V.  Caffrata,  39  Mo.  136;  Gardner  v.  Gardner,  2  Grav,  434;  Sawver  v.  Merrill,  10 
Pick.  16;  Williams  v.  People,  45  Barb.  201;  Ga.  Kv.  Co.  v.  Kicklighter,  63  Ga. 
708;  Lewis  i'.  Craw,  69  Ind.  434;  Dingman  v.  State,  48  Wis.  485;  Stearns  v. 
Allen,  18  Vt.  119. 

Cumulative  evidence  is  sometimes  sufficient,  when  it  seems  clear  that  it  would 
change  the  result.  Martin  v.  Ehrenfels,  24  111.  187;  Gans  v.  Harrison,  44  Wis. 
323;  Briggs  v.  Gleason,  27  Vt.  114;  Levitskey  v.  Johnson,  35  Cal.  41;  Burr  v. 
Palmer,  23  Vt.  244;  Gardner  v.  Mitchell,  6  Pick.  116;  Waller  v.  Graves,  20  Conn. 
305.' 

Motion  for  new  trial  must  fully  set  out  the  newly  discovered  evidence  on  which 
it  is  based.  Gilbert  v.  Woodbury,  22  Me.  246;  Bunn  v.  Hoyt,  3  Johns.  255; 
Duryea  v.  Dennison,  5  Johns.  248;  Sheppard  v.  Sheppard,  10  N.  J.  L.  250. 

Tlie  refusal  of  the  trial  court  to  gi-ant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  is  usually  conclusive.  "  The  inquiry  of  the  court  above  will  be, 
whether  the  refusal  has  involved  the  violation  of  a  clear  legal  right,  or  a  manifest 
abuse  of  judicial  discretion."  Hilliard  on  New  Trials,  512,  citing  Abies  v. 
Donley,  8  Tex.  331;  Blood  v.  Whitman,  3  Chand.  54;  Warren  v.  State,  1  la.  106. 

For  full  discussion  of  the  subject,  see  Hilliard  on  New  Trials,  491,  et  seq. 
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This  was  an  action  of  assumpsit  by  the  appellee  against  the 
appellant.  The  declaration  contains  the  common  counts  for 
work  and  labor,  goods  sold  and  delivered,  and  the  money  counts. 
Plea,  general  issue  and  set-off.  Issue  joined,  verdict  and  judg- 
ment for  the  plaintiff  below.  The  defendant  appealed.  The 
cause  was  heard  before  Minshall,  Judge,  at  September  term, 
1852. 

On  the  trial  of  the  cause  in  the  court  below,  the  plaintiff 
proved,  by  one  Benjamin  Sigsworth,  the  hauling  of  two  loads  of 
goods,  from  Sacramento  city  to  defendant's  store,  at  the  junc- 
tion of  the  north  and  middle  forks  of  American  Eiver,  a  distance 
of  about  fifty  miles,  and  that  the  price  of  said  hauling  was  16 
cents  a  pound  in  California  at  that  time. 

On  cross-examination,  witness  testified  that  Cooper  and  Cro- 
zier were  not  in  partnership,  so  far  as  he  knew. 

The  defendant  moved  the  court  for  a  new  trial  upon  the  fol- 
lowing affidavit  of  newly  discovered  evidence : — 

William  Crozier,  defendant  in  the  above  entitled  suit,  being 
duly  sworn,  deposes  and  says,  that  since  the  trial  of  the  above 
cause  at  the  present  term  of  this  court,  he  has  been  informed, 
and  has  ascertained,  for  the  first  time,  the  present  locality  and 
residence  of  Samuel  F.  Stagg,  Minerva  Jane  Stagg,  and  Frank- 
lin McClintock,  whose  testimony  is  material  to  the  defendant  in 
this  suit,  and  whos€  testimony  would  have  been  procured  for 
defendant  on  the  trial  of  the  above  cause  at  the  present  term  of 
this  court,  but  for  the  inability  of  the  defendant  to  find  out  the 
residence,  or  place  of  abode,  of  the  said  Minerva  Jane  Stagg, 
until  he  ascertained  the  same  after  this  cause  had  been  tried 
and  submitted  to  the  jury,  at  the  present  term  of  the  court, 
through  one  Eobert  McClintock,  who  informed  affiant  after  the 
evidence  on  both  sides  had  been  closed  and  submitted  to  the  jury, 
that  said  witness,  Minerva  Jane  Stagg,  now  resided  in  Lafay- 
ette, Oregon  Territory,  from  which  place  the  said  Eobert 
[*14:0]  *McClintock  had  lately  received  a  letter  from  the  said 
witness,  through  which  said  McClintock  obtained  his  in- 
formation of  the  residence  of  said  witness.  That  said  letter  was 
mailed  to  said  McClintock,  at  Lafayette,  in  Oregon  Territory, 
the  residence  of  said  witness.  Deponent  further  says,  that  he 
can  prove  by  the  said  Minerva  Jane  Stagg,  that  the  said  plain- 
tiff was  a  partner  with  deponent  in  the  business  in  California, 
out  of  which  this  suit  originated ;  that  said  partnership  in  said 
business  between  said  plaintiff  and  defendant,  was  formed  and 
entered  into  by  them  at  Auburn,  in  California,  about  three  miles 
us 
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from  the  place  where  said  parties  carried  on  their  partnership 
business  aforesaid ;  that  said  partnership  was  never  dissolved 
whilst  the  said  parties  remained  in  California,  nor  has  the  same 
since  been  dissolved,  but  that  their  partnership  dealings  and  ac- 
counts yet  remain  unsettled  and  unadjusted  between  them ;  that 
said  witness,  after  said  partnership  was  formed  and  entered 
into,  left  Auburn,  and  deponent  has  never  been  able  to  ascertain 
the  residence  of  said  witness  until  informed  thereof  by  the  said 
McClintock,  as  above  stated,  and  knew  of  no  person  to  whom 
he  could  write  in  California,  or  apply  to  here  to  find  out  with 
certainty  the  residence  of  said  witness,  so  as  to  procure  her  evi- 
dence on  the  trial  of  this  cause  at  the  present  term  of  the  court ; 
that  said  McClintock,  after  the  trial  of  this  cause,  informed 
affiant  of  the  residence  of  said  witness,  which  was  the  first  inti- 
mation ever  received  by  affiant  of  the  residence  of  said  witness, 
or  any  means  of  finding  out  the  same  since  the  commencement 
of  this  suit.  Deponent  further  says,  that  he  had  "also  been  in- 
formed since  the  trial  of  this  cause,  that  the  said  SaiAuel  F. 
Stagg  and  Franklin  McClintock  have  learned,  and  can  testify 
to  the  facts  in  relation  to  the  said  partnership  business,  and 
that  said  affiant  has  learned  since  the  verdict  was  rendered  in 
this  case,  that  said  Samuel  F.  Stagg  and  Franklin  McClintock 
have  knowledge,  and  can  testify  to  the  facts  regarding  their  said 
partnership  business,  which  evidence  affiant  has  not  been  able 
to  avail  himself  of  on  the  trial  of  this  cause,  for  the  reasons  afore- 
said ;  that  he  expects  to  be  able  to  procure  said  evidence  by  the 
next  term  of  this  court,  and  to  prove  by  the  said  witness,  Minerva 
Jane  Stagg,  who  was  present,  and  heard  the  terms  and  con- 
ditions of  said  contract,  that  the  goods,  wares,  and  merchan- 
dise, constituting  the  stock  in  trade  of  said  partnership,  were  to 
be  bought  and  paid  for  by  affiant  and  the  said  plaintiff  jointly ; 
that  said  affiant  was,  by  the  terms  of  said  partnership,  to  expend 
his  time  and  render  his  service  in  selling  and  disposing  of 
said  goods  at  their  trading  establishment  at  the  middle  fork  of 
American  River,  in  California,  and  that  in  consideration 
*of  the  time  and  labor  of  said  affiant,  in  selling  and  dis-  [*141] 
posing  of  said  goods  for  the  mutual  profit,  benefit,  and 
advantage  of  said  parties,  said  plaintiff  was  to  take  upon  him- 
self the  purchasing  of  said  goods,  and  the  hauling  and  delivery 
thereof  to  affiant,  at  the  place  aforesaid,  to  be  sold  and  disposed 
of  for  their  mutual  benefit  as  such  parties  ;  and  further  says  not. 
The  court  below  overruled  the  motion  for  a  new  trial,  and 
rendered  judgment  upon  the  verdict. 
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W.  E.  Archer  and  C.  W.  Warren,  for  appellant. 
J.  Grimshaw,  for  appellee. 

Treat,  C.  J.  To  authorize  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  it  must  appear  that  the  evidence  has  been 
discovered  since  the  trial,  and  that  it  could  not  have  been  pro- 
duced on  the  trial  by  the  use  of  reasonable  diligence.  The  evi- 
dence must  also  be  material  to  the  issue,  and  relate  to  the  merits 
of  the  case.  And  it  must  not  be  cumulative,  nor  go  to  impeach 
the  character  of  a  witness.  These  principles  are  too  well  settled 
to  require  a  reference  to  authorities.  There  is  a  fatal  defect  in 
the  application  made  in  this  case.  It  does  not  appear  but  that 
the  defendant,  by  the  exercise  of  due  diligence,  could  have  made 
full  proof  of  the  fact  which  he  can  now  establish  by  the  testi- 
mony of  certain  persons.  It  may  be,  for  any  thing  stated  in  the 
affidavit,  that  the  existence  of  a  partnership  between  him  and 
the  plaintiff  was  well  known  by  others,  whose  attendance  as  wit- 
nesses on  the  trial  he  might  easily  have  procured.  If  such  was 
the  fact,  there  was  not  the  least  merit  in  the  application  for  a  new 
trial.  It  was  a  clear  case  of  negligence,  from  the  effect  of  which 
he  cannot  escape.  The  affidavit  sets  forth,  in  substance,  that 
there  was  a  partnership  between  the  parties,  and  that  the  de- 
fendant has  learned  for  the  first  time  since  the  trial,  that  he  can 
prove  that  fact  by  certain  individuals.  It  does  not,  as  it  should, 
deny  knowledge  on  his  part  that  the  same  fact  was  known  to 
others,  whose  testimony  he  might  have  obtained  on  the  former 
trial.  On  a  question  of  diligence  like  this,  a  party  ought  to 
negate  every  circumstance  from  which  negligence  may  be  in- 
ferred. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


[*142]    *Peter  Gutzweller,  Plaintiff  in  Error,  v.  The  People, 
Defendants  in  Error. 

ERKOR  TO  MADISON. 

Municipal  corporations — Power  of  legislature. — It  is  the  undoubted 
right  of  the  legislature  to  repeal  so  much  of  an  act  incorporating  a  citj',  as  gives 
authority  to  its  officers  to  grant  licenses  for  the  sale  of  ardent  spirits;  whether 
the  money  to  be  derived  from  the  sale  of  such  licenses  was  especially  appropri- 
ated to  the  support  of  paupers,  or  otherwise. 
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At  the  September  term,  1851,  of  the  Madison  Circuit  Court, 
a  bill  of  indictment  was  found  against  Gutzweller,  for  unlawfully 
selling  spirituous  liquor  by  a  less  quantity  than  one  quart,  con- 
trary to  the  form  of  the  statute,  &c.  At  March  term,  1852,  of 
the  same  court,  Underwood,  Judge,  presiding,  Gutzweller  was 
found  guilty.  The  counsel  for  Gutzweller,  and  the  people,  made 
an  agreed  case  to  the  effect,  that  this  cause  should  be  brought 
to  the  Supreme  Court,  all  formalties  being  waived,  containing 
the  following  points  at  issue  between  the  people  and  Gutzweller, 
viz. :  That  Gutzweller  resided  in  the  City  of  Alton,  in  Madison 
county,  on  the  first  day  of  September,  a.  d.  1851,  and  that  on 
that  day  he  sold  spirituous  liquors  as  charged  in  the  indictment ; 
that  when  he  sold  said  liquor,  he  had  a  regular  license,  under 
the  authority  of  the  city  of  Alton,  authorizing  him  to  sell  spirit- 
uous liquors,  but  that  said  license  was  not  issued  to  him  by  the 
said  city  until  after  the  law  of  1851,  passed  by  the  legislature  of 
Illinois,  had  taken  effect,  which  prohibits  altogether  the  sale  of 
spirituous  liquors  in  less  quantities  than  one  quart ;  that  the 
said  Gutzweller  insists  that  the  law  of  1851  did  not  deprive  the 
city  of  Alton  of  the  power  to  grant  licenses  to  retail  spirituous 
liquors  to  persons  living  in  the  city,  while  the  State  contends 
that  said  law  of  1851  did  deprive  the  city  of  said  power. 

W.  Martin  and  H.  W.  Billings,  for  the  plaintiff  in  error. 

Levi  Davis  and  W.  H.  Herndon,  for  the  people. 

Caton,  J.  We  cannot  persuade  ourselves  into  a  doubt  of  the 
authority  of  the  legislature  to  take  from  the  city  of  Alton  the 
power  to  grant  licenses  to  sell  spirituous  liquors.  That  right 
was  conferred  by  the  city  charter  passed  in  1837,  and  the  re- 
ceipts for  such  licenses  contributed  towards  a  fund  for  the  sup- 
port of  paupers  within  the  city.  It  is  within  the  undoubted 
jurisdiction  of  the  legislature  to  determine  within  what 
*districts  of  country  the  inhabitants  shall  be  associated  [*143] 
together,  for  the  purpose  of  supporting  the  paupers 
within  the  prescribed  limits.  Whether  such  district  shall  be  a 
town,  city,  or  county,  or  even  the  whole  State,  is  for  the  law- 
making power  to  determine.  It  was  as  much  the  right  of  the 
legislature  to  say  that  the  city  should  support  her  paupers,  as 
that  the  county  should  support  hers.  So,  too,  it  was  for  the 
legislature  to  determine  who  should  issue  licenses  to  sell  strong 
liquors,  and  to  specify  whether  the  money  thus  raised  should  be 
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devoted  to  the  support  of  paupers,  or  the  maintenance  of  the 
police,  or  to  any  other  purpose.  It  gave  the  city  no  more  a 
vested  right  to  issue  licenses,  because  the  legislature  specified 
the  objects  to  which  the  money  should  be  applied,  than  if  it  had 
been  j)ut  into  the  general  fund  of  the  city.  If  the  legislature 
could  not  take  from  the  city  authority  the  power  to  issue  licenses, 
it  certainly  had  no  right  to  deprive  the  counties  of  the  same 
authority.  Cities  are  as  much  the  creatures  of  legislative  will 
as  are  counties,  and  what  may  be  done  with  the  one,  they  have 
authority  to  do  with  the  other. 

Was  it  the  intention  of  the  legislature,  by  the  law  of  1851,  to 
deprive  the  city  of  Alton  of  the  right  which  she  had  hitherto 
enjoyed  of  granting  these  licenses  ?  The  language  of  the  law  is 
so  explicit  that  it  leaves  but  one  possible  answer  to  the  question. 
After  prohibiting  the  sale  and  prescribing  the  penalty  for  a 
violation,  the  act,  in  the  sixth  section  provides,  that  "All  laws 
and  parts  of  laws  authorizing  licenses  to  be  granted  to  keep 
groceries,  for  the  sale  of  vinous,  spirituous,  or  mixed  liquors,  are 
hereby  repealed,  and  the  provisions  of  this  act  shall  extend  to 
all  incorporated  cities  or  towns  in  this  State,  any  thing  in  their 
charters  to  the  contrary  notwithstanding. "  From  this  it  is  too 
plain  to  be  argued,  that  it  was  the  intention  of  the  legislature  to 
withdraw  all  authority  which  had  ever  been  conferred  upon  any 
subordinate  governmental  agencies  to  grant  licenses  for  the  sale 
of  liquor ;  and  that  henceforth  the  sale  of  ardent  spirits  in  less 
quantities  than  one  quart  should  be  absolutely  prohibited.  By 
this  law  the  power  is  as  much  taken  from  the  city  of  Alton,  as 
if  she  had  been  expressly  named  in  the  act.  It  was  pro  tanto  a 
repeal  of  the  city  charter,  and  was  for  that  purpose  as  effectual 
as  if  the  entire  charter  had  been  taken  away ;  and  if  the  legis- 
lature had  the  right  to  do  the  latter,  they  certainly  had  author- 
ity to  do  the  former.  The  license  set  up  as  a  defence  in  this 
case,  was  issued  without  authority  of  law,  and  can  afford  no 
protection  to  the  defendant  for  the  commission  of  the  act  which 
was  in  express  violation  of  the  law. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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*Christopher  R.  Pierce,  Plaintiff  in  Error,  v.  William    [*144] 
B.  Short,  Defendant  in  Error. 

EEKOR  TO  MENARD, 

Negotiable  paper — Liability  op  assignor — Diligence. — The  af5signor 
of  a  promissory  note  is  liable  to  the  assignee,  where  the  latter,  bj'  the  exercise  of 
due  diligence,  prosecutes  the  maker  to  insolvency,  where  a  suit  against  the  maker 
would  be  unavailing;  and  where  the  maker  had  absconded  or  left  the  State  when 
the  note  fell  due,  or,  if  assigned  after  maturity,  if  he  had  absconded  or  left  the 
State  when  the  assignment  was  made. 

Same — Notice  of  non-payment. — The  assignee  is  not  bound  to  give  the 
assignor  notice  of  non-payment. 

Same— Statute. — The  presentment  of  a  note  to  the  maker  on  the  day  it  falls 
due,  and  notice  of  non-paA'mentto  the  assignor  will  not,  under  our  statute,  give 
the  assignee  any  right  of  action  against  the  assignor. 

Same — Diligence  in  prosecuting  suit  against  maker.— The  assignee 
must  use  due  diligence  to  coerce  payment  of  a  note  from  the  maker,  when  such 
a  course  will  result  in  the  collection  of  the  note;  omitting  to  do  so,  he  loses  all 
recourse  against  the  assignor,  unless  he  can  show,  that  the  note  could  not  have 
been  collected,  or  that  the  maker  was  beyond  the  reach  of  process.  The  mere 
possibility  that  a  debtor  may  not  insist  on  his  legal  right  to  retain  such  property 
as  is  exempt  from  execution,  does  not  render  the  prosecution  of  a  suit  and  the 
issuing  of  an  execution  necessary  before  proceeding  against  the  indorser  of  a 
note. 

Same — Defence  by  assignor. — The  assignor  of  a  note  cannot  defeat  an 
action  against  him  by  an  assignee  of  a  note,  by  merely  proving  that  debts  were 
owing  to  the  maker  which  might  have  been  reached  by  garnishee  process;  he 
must  show  further  that  the  assignee  had  notice  of  the  existence  of  such  debts. 

Short  sued  Pierce  before  a  justice  of  the  peace  upon  an  as- 
signed note,  made  by  one  Hungerford,  in  favor  of  one  A.  Thorn- 
ton, by  Thornton  indorsed  to  Pierce,  and  by  Pierce  to  Short. 
On  the  trial  before  the  justice.  Pierce  recovered  a  judgment  for 
his  costs.  Short  thereupon  appealed  to  the  circuit  court.  The 
cause  was  submitted  to  Woodson,  Judge,  at  November  term, 
1852,  of  the  Menard  Circuit  Court,  without  the  intervention  of 
a  jury,  when  the  finding  was  for  Short,  and  a  judgment  was 
pronounced  in  his  favor.  A  bill  of  exceptions  was  taken. 
Pierce  brought  the  cause  to  this  court,  and  assigned  for  error  the 
decision  of  the  circuit  court,  that  notice  was  not  necessary  ;  that 
presentment  of  the  note  was  not  necessary ;  that  plaintiff  should 
not  proceed  in  another  county ;  that  a  levy  need  not  be  made 
on  articles  not  specially  exempt  from  execution ;  and  that  debts 
need  not  be  garnisheed. 

Cited:  22  111.  210;  24  111.  192. ' 
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W.  H.  Herndon,  for  plaintiff  in  error,  cited  Smith  on  Mer. 
Law,  230,  231;  6  Alabama  R.  865;  14  New  Hamp.  70;  25 
Maine,  16;  2  Scam.  369;  1  Dana,  182;  4  Gilman,  3;  8  B. 
Monroe,  131;  10  Alabama,  370;   1  Gilman,  333. 

[*145]     *T.  L.  Harris,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Short  against  Pierce,  on  the  13tli  of  December,  1851.  The 
plaintiff's  case  was  as  follows.  He  introduced  a  promissory 
note  made  by  Hungerford  on  the  25th  of  January,  1850,  for  the 
sum  of  $68.04,  and  payable  to  Thornton  one  day  after  date ;  on 
which  was  an  assignment  by  Thornton  to  the  defendant,  dated 
the  20th  of  September,  1851;  and  also  an  assignment  by  the 
defendant  to  the  plaintiff,  dated  the  18th  of  October,  1851. 
McAtee,  a  constable  of  Menard  county,  testified,  that  he  held  an 
execution  against  Hungerford  in  the  fall  of  1851,  which  he  re- 
turned "  no  property  found, "  and  he  had  reason  to  believe  that 
Hungerford  had  no  property  liable  to  execution.  Hurt  testified, 
that  in  the  fall  of  1851,  he  held  a  chattel  mortgage  upon  the 
furniture  of  Hungerford  for  its  full  value,  and  that  Hungerford 
had  no  other  property  but  a  horse  and  ^buggy,  which  were  not 
worth  more  than  $60.  Cautrell  testified,  that  he  was  a  surety 
of  Hungerford  to  the  school  fund,  and  was  compelled  to  pay  the 
debt;  in  November,  1851,  he  went  to  Logan  county  and  made 
diligent  inquiry,  but  could  not  find  any  property  there  belonging 
to  Hungerford. 

The  defendant  proved  by  the  witness  Hurt,  that  Hungerford 
owned  a  horse  and  buggy  about  the  1st  of  November,  1851, 
which  he  then  removed  to  Logan  county,  where  he  was  residing 
and  doing  work  upon  a  church.  Another  witness  testified  to  a 
conversation  had  by  the  parties  about  the  note,  prior  to  the  com- 
mencement of  this  suit,  in  which  defendant  told  plaintiff  to  go 
upon  Hungerford  in  Logan  countj^  for  payment,  but  plaintiff 
declined,  and  said  he  had  a  better  man  in  Menard  county. 
Knapp  testified,  that  Hungerford  was  living  in  Logan  county  in 
the  fall  of  1851,  and  was  there  engaged  in  building  a  church; 
he  did  work  thereon  to  the  amount  of  $400,  one  half  of  which 
was  paid  him,  prior  to  the  1st  of  October,  1851,  and  the  last 
payment  of  $172  was  made  on  the  15th  of  November  following. 

On  the  foregoing  state  of  facts,  the  circuit  court  gave  judg- 
ment for  the  plaintiff. 
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Our  statute  makes  the  assignor  of  a  promissory  note  liable  to 
the  assignee,  where  the  latter,  by  the  exercise  of  due  diligence, 
prosecutes  the  matter  to  insolvency ;  where  a  suit  against  the 
maker  would  be  unavailing;  and  where  the  maker  had  ab- 
sconded or  left  the  State  when  the  note  fell  due,  or,  if  assigned 
after  maturity,  when  the  assignment  was  made.  On  the  hap- 
pening of  one  of  these  contingencies,  and  not  otherwise, 
*the  assignee  may  at  once  resort  to  the  assignor,  and  [*14:6] 
recover  back  the  amount  paid  for  the  note,  as  so  much 
advanced  upon  a  consideration  that  has  failed.  He  is  not  bound 
to  give  the  assignor  notice  of  non-payment,  as  in  the  case  of  a 
bill  of  exchange  or  promissory  note  under  the  law  merchant. 
State  Bank  of  Illinois  v.  Hawley,  1  Scammon,  580 ;  Hilborn  v. 
Artis,  3  Ibid.  344.  The  presentment  of  a  note  to  the  maker  on 
the  day  it  falls  due,  and  notice  of  non-payment  to  the  assignor, 
will  not,  under  our  statute,  give  the  assignee  any  right  of  action 
against  the  assignor.  The  assignee  must  use  due  diligence  to 
coerce  payment  from  the  maker,  where  such  a  course  will  result 
in  the  collection  of  the  note.  If  he  fails  to  do  this,  he  loses  all 
recourse  upon  the  assignor,  unless  he  can  show,  either,  that  the 
note  could  not  have  been  collected  by  the  prosecution  of  a  suit 
^  against  the  maker,  or  that  the  maker  was  out  of  the  jurisdiction, 
and  therefore  beyond  the  reach  of  legal  process. 

In  this  case,  the  maker  was  within  the  State  when  the  note 
was  assigned,  and  the  plaintiff  made  no  attempt  to  enforce  pay- 
ment by  suit.  In  order,  therefore,  to  maintain  his  action  against 
the  defendant,  the  plaintiff  was  bound  to  prove  that  a  suit  against 
the  maker  would  have  been  unavailing ;  in  other  words,  that  the 
note  could  not  have  been  collected  by  a  resort  to  legal  remedies. 
It  appeared  in  evidence,  that  the  maker  had  no  property  sub- 
ject to  seizure  on  execution.  His  household  goods  were  covered 
by  a  chattel  mortgage  for  their  full  value ;  and  the  only  other 
property  in  his  possession  was  by  law  exempt  from  execution. 
It  was  not  incumbent  on  the  plaintiff  to  proceed  to  judgment 
against  the  maker,  and  have  an  execution  levied  on  the  horse 
and  buggy.  The  mere  possibility  that  the  debtor  might  not 
insist  on  his  legal  right  to  retain  this  property  as  exempt  from 
execution,  would  not  render  such  a  proceeding  necessary.  The 
plaintiff  showed,  prima  facie,  that  a  suit  against  the  maker 
would  have  been  unavailing,  and  consequently  that  he  had  a 
good  cause  of  action  against  the  defendant.  Was  that  j^fi-'t^^A 
facie  case  destroyed  by  the  proof  mtroduced  by  the  defendant, 
that  the  trustees  of   the  church  were  indebted  to  the  maker 
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of  the  note?  It  is  contended  that  the  plaintiff  should  have 
obtained  a  judgment  on  the  note,  and  then  have  proceeded 
by  process  of  garnishment  to  subject  this  indebtedness  to  the 
payment  of  the  judgment.  Perhaps  this  position  would  be 
correct,  if  the  plaintiff  was  aware  of  the  indebtedness ;  but 
upon  such  a  case  we  intimate  no  opinion.  There  was  noth- 
ing in  the  evidence  to  charge  him  with  notice  of  any  indebted- 
ness  to   the   maker,  and,    under   such   circumstances,  we  are 

not  inclined  to  hold  that  he  has  lost  his  recourse 
[*147]    *on  the  defendant.     A  rule  that  the   assignee  should 

reach  and  exhaust  the  debts  owing  to  the  maker,  be- 
fore he  could  resort  to  the  assignor,  would  in  many  cases  be 
productive  of  much  injustice,  if  it  did  not  amount  to  a  denial  of 
any  remedy  against  the  assignor.  The  assignee  can  easily  as- 
certain M'hether  the  maker  has  any  property  liable  to  execution. 
He  may  do  it  by  personal  examination  and  inquiry,  or  by  an 
officer's  return  upon  final  process.  But  it  would  be  very  differ- 
ent in  relation  to  debts  due  the  maker.  Knowledge  of  their  ex- 
istence might  rest  exclusively  with  the  parties.  The  assignee 
would  never  know  when  he  could  look  to  his  assignor  for  pay- 
ment. A  return  of  7iulla  bona  would  not  protect  him,  for  it  is 
not  the  duty  of  an  officer  to  inquire  whether  there  are  debts  due 
to  the  defendant.  "We  hold  that  the  assignor  cannot  defeat  an 
action  brought  against  him  by  the  assignee,  by  merely  proving 
that  debts  were  owing  to  the  maker  which  might  have  been 
reached  by  garnishee  process.  He  must  show  in  addition  that 
the  assignee  had  notice  of  their  existence,  if  the  latter  is  in  any 
case  bound  to  pursue  such  a  remedy. 

The  judgment  is  affirmed.  Judgment  affirmed. 


Elizabeth  Shillinger,  Plaintiff  in  Error,  v.  George  Jacob 
Shillinger,  Defendant  in  Error. 

ERROR  TO  MORGAN. 

Divorce — Proof — Practice. — A  court  has  no  authority  to  decree  a  divorce 
on  a  bill  taken  for  confessed,  without  proof  to  sustain  its  allegations. 

The  court  may,  under  the  statute,  examine  witnesses  omlly  in  court,  or  it  may, 
under  its  general  chancery  powers,  refer  the  cause  to  a  master  to  take  proofs,  or 

Cited:  Evidence  need  not  be  preserved  in  record:  22  III.  189;  30  111.  184;  18 
111.  40;  :«  111.  28'J;  64  111.  79;  3  Bradw.  286.  Allowance  of  alimonv,  discretion- 
ary: 32  111.  528. 

'Divorce— Default— Hearing.— See  Starr  &  C.  HI.  Stat.,  889,  oh.  40, 18,  notes. 
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depositions  in  writing  may  be  nsed;  but  in  some  way,  the  facts  to  justify  grant- 
ing the  divorce  must  be  proven  to  the  court. 

The  evidence  on  which  the  court  acts  may  not  be  preserved  in  the  record;  but 
it  will  be  sufficient,  if  the  record  shows  that  the  court  heard  evidence,  and  found 
the  allegations  of  the  bill  to  be  true;  but  if  the  whole  evidence  on  which  the 
court  acted,  is  set  out  in  the  record,  and  it  is  insufficient  to  warrant  a  decree,  the 
decree  will  be  reversed. 

Same — Statement  op  mastek. — The  general  statement  of  a  master,  that  he 
finds  the  allegations  of  the  bill  proven  substantially,  and  that  the  facts  proven 
are  sufficient  to  authorize  a  divorce,  will  be  regarded  as  the  master's  conclusion 
drawn  from  the  facts  which  he  states  to  have  been  proven,  but  cannot  be  consid- 
ered as  a  statement  of  the  proof  of  any  new  fact. 

The   opinion  of  the  court  contains  a  full  statement  of  the 
facts  of  the  case. 

*The  report  of  the  master  states  that  he  has  exam-  [*14S] 
ined  the  evidence  as  touching  the  truth  of  the  allegations 
set  forth  in  the  complainant's  bill,  and  that  he  found  the  follow- 
ing facts  proven.  1.  That  the  parties  were  married  in  Phil- 
adelphia, in  1843.  2.  That  said  Shillinger,  complainant,  came 
to  the  State  of  Illinois  in  1846,  for  the  purpose  of  searching  out 
a  home  for  himself  and  family,  by  and  with  the  consent  of  the 
wife,  and  that  she  should,  when  her  husband  should  send  her 
money  to  bear  her  expenses,  come  out  to  him  in  his  home  in  the 
West,  wherever  it  might  be,  and  that  he  then  came  to  this  State, 
and  has  since  sent  her  money  to  bear  her  expenses,  and  re- 
quested her  to  come  to  him  at  his  home  in  Morgan  county,  in 
this  State.  3.  That  the  wife  has,  at  various  times,  received 
money  from  her  husband,  and  been  requested  to  come  out  to 
him  in  Illinois  since  his  arrival  here,  but  that  she  has  refused 
to  come  as  requested.  4.  That  the  brother  of  complainant 
came  to  Illinois  in  the  year  1851,  and  that  at  the  time  or  just 
before  he  left  Philadelphia,  he  called  on  the  wife,  at  the  request 
of  her  husband,  and  requested  her  to  come  out  with  him  to  her 
husband,  but  she  refused  to  do  so.  5.  That  the  husband,  when 
he  left  Philadelphia,  left  all  his  personal  effects  with  his  wife. 
6.  That  the  wife  has  lived  ever  since  1848,  and  now  lives,  in 
Philadelphia.  T.  That  the  complainant  has  lived  in  Illinois 
since  some  time  in  1848,  and  continues  to  live  in  this  State  at 
this  time.  8.  That  complainant  was  a  kind  and  affectionate 
husband.  9.  That  it  was  agreed  between  the  husband  and 
wife,  at  the  time  the  husband  left  Philadelphia,  that  the  wife 
should  come  out  to  him,  to  the  West,  in  company  with  the 
brother  of  the  husband,  when  the  husband  should  write  to  her 
to  come,  and  should  furnish  means  to  enable  her  to  do  so ;  and 
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that  the  brother  called,  and  requested  her  to  come  with  him  to 
her  husband,  but  that  she  absolutely  refused  to  come.  10.  That 
at  the  time  the  brother  called,  and  requested  the  wife  to  come 
with  him  to  her  husband,  the  brother  had  the  money  to  bear  her 
expenses,  furnished  to  him  by  the  husband  for  that  purpose. 
11.  That  the  said  Elizabeth,  the  wife,  was  informed  by  the 
brother,  when  he  called  to  request  her  to  come  to  Illinois  with 
him,  that  he  had  money  in  his  possession,  furnished  by  her  hus- 
band for  her  benefit,  but  she  still  refused  to  come ;  that  he  found 
the  allegations  of  the  bill  of  complaint  substantially  proven  in  the 
above  cause,  and  that  he  thinks  the  facts  proven  are  sufficient 
to  entitle  the  complainant  to  the  divorce  prayed  for  in  the  bill. 
All  of  which  the  master  submitted  to  the  court. 

The  decree  states,  that  the  matter  was  referred  to  a  special 
master,  to  take  the  proofs  as  to  the  truth  of  the  allega- 
[*149]  tions  of  *the  bill,  and  report  to  the  court  the  facts 
proved,  as  also  his  opinion  whether  the  complainant  is 
entitled  thereupon  to  a  divorce.  Whereupon  the  said  master, 
having  discharged  this  trust,  presented  his  report,  which  is  ap- 
jDroved,  and  ordered  to  be  filed,  and  made  a  part  of  the  record ; 
and  it  appearing  to  the  court  from  said  report,  that  said  defend- 
ant has  for  more  than  two  j^ears  last  past  abandoned  the  bed 
and  board  of  the  complainant,  without  any  good  and  sufficient 
cause  therefor,  and  that  the  allegations  of  the  bill  are  true, 
and  that  complainant  is  entitled  to  a  divorce,  &c.,  it  is  now 
ordered,  &c. 

The  decree  was  entered  by  Woodson,  Judge,  at  March  term, 
1S52,  of  the  Morgan  Circuit  Court. 

S.  W.  Bobbins,  for  plaintiff  in  error. 

W.  H.  Hekndon  and  D.  Campbell,  for  defendant  in  error,  cited 
2  Blackf.  407 ;  3  Paige,  305 ;  2  Strobh.  Eq.  324 ;  9  Porter 
(Alabama),  80. 

Trumbull,  J.  George  Jacob  Shillinger  filed  a  bill  for  a  di- 
vorce from  his  wife,  Elizabeth,  in  the  circuit  court  of  ISIorgan 
county,  to  the  March  term,  1852,  alleging,  in  substance,  that  he 
was  married  to  the  said  Elizabeth,  in  the  city  of  Philadelphia, 
in  the  year  1843,  and  that  they  lived  together  as  husband  and 
wife  till  1848,  when  it  was  agreed  between  them  that  she  should 
remain  in  Philadelphia  with  her  relations,  while  he  was  to  come 
west  and  seek  a  place  for  their  future  abode,  when  she,  with  the 
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brother  of  complainant  and  his  family,  were  to  come  and  join 
the  complainant  in  their  newly  selected  home ;  that  the  com- 
plainant left  with  the  said  Elizabeth  his  personal  effects,  and 
sufficient  means  for  her  support,  came  to  Illinois,  and  settled  in 
Cass  county,  in  October,  1848;  that  he  immediately  informed 
his  wife  of  his  location,  and  requested  her  to  join  him ;  that  he 
had  sent  her  money,  and  requested  her  to  come  to  Illinois,  but 
that  she  had  refused,  and  expressed  a  determination  never  to 
live  with  him  again;  that  in  August,  1851,  the  brother  of  com- 
plainant, being  then  about  to  remove  to  Illinois,  called  on  the 
said  Elizabeth,  and  endeavored  to  persuade  her  to  accompany 
him  and  join  her  husband,  but  she  utterly  refused  to  do  so,  and 
expressed  her  determination  as  fixed  never  to  live  with  him 
again  ;  charging  that  the  said  Elizabeth,  since  the  latter  part  of 
the  fall  of  1848,  has  wilfully  absented  herself  from  the  com- 
plainant, without  any  reasonable  cause  whatever,  and  praying 
for  a  divorce. 

Notice  of  the  pendency  of  the  suit  was  given  by  pub- 
lication, *and  the  summons  issued  was  returned  "not  [*150] 
served ; "  the  bill  was  thereupon  taken  for  confessed,  and 
the  cause  referred  to  a  "special  master,  to  ,take  the  proofs  as 
to  the  truth  of  the  allegations  of  the  bill,  and  report  to  the  court 
the  facts  proved,  as  also  his  opinion,  whether  the  complainant 
was  entitled  thereupon  to  a  divorce."  The  master  made  a  re- 
port, setting  forth  the  facts  proven,  and  expressing  the  opinion, 
that  the  complainant  was  entitled  to  a  divorce,  whereupon  a 
decree  was  entered,  which  recites,  that  "it  appearing  to  the 
court  from  said  report,  that  said  defendant  has,  for  more  than 
two  years  last  past,  abandoned  tt^  bed  and  board  of  the  com- 
plainant, without  any  good  and  sufficient  cause  therefor,"  &c. 
The  decree  then  goes  on  to  dissolve  the  marriage  relation  sub- 
sisting between  the  parties. 

The  defendant  brings  the  case  to  this  court,  and  assigns  for 
error  the  granting  of  the  decree  of  divorce. 

The  statute  declares,  that  in  all  cases  for  a  divorce,  "if  the 
bill  or  petition  shall  be  taken  for  confessed,  the  court  may  pro- 
ceed to  a  hearing  of  the  cause,  by  examination  of  witnesses  in 
open  court."  R.  S.  ch.  33,  §  5.  From  this  provision  of  the 
statute,  it  is  clear  that  a  court  has  no  authority  to  decree  a  di- 
vorce on  a  bill  being  taken  for  confessed,  without  proof  to  sus- 
tain its  allegations  ;  and,  in  this  respect,  a  proceeding  for  divorce 
differs  from  an  ordinary  suit  in  chancery ;  for  in  the  latter  case, 
it  is  discretionary  with  the  court,  when  a  bill  is  taken  for  con- 
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fessed,  to  hear  testimony  or  not,  in  its  support.  The  court  may, 
under  the  statute,  examine  witnesses  orally  in  court,  or  it  may, 
under  its  general  chancery  powers,  refer  the  cause  to  a  master, 
as  in  this  instance,  to  take  the  proofs,  and  report  the  facts,  or 
they  may  be  proven  by  depositions  in  writing ;  but  in  some  waj^ 
the  facts  to  justify  granting  the  divorce  must  be  proven  to  the 
court ;  and  it  would  be  erroneous  to  grant  the  decree,  on  taking 
the  bill  for  confessed,  without  an}'  evidence.  It  is  not  necessary 
that  the  evidence  upon  which  the  court  acts  should  be  preserved 
in  the  record ;  but  it  will  be  sufi&cient,  if  the  record  show  that 
the  court  heard  evidence,  and  found  the  allegations  of  the  bill  to 
be  true ;  if,  however,  as  in  this  case,  the  whole  evidence  on 
which  the  court  acted  is  set  out  in  the  record,  and  it  is  insuffi- 
cient to  have  warranted  the  decree,  it  will  be  reversed. 

The  decree  in  this  case  professes  to  be  based  on  the  master's 
report  as  to  facts,  and  that  report  is  made  part  of  the  record. 
On  looking  into  it,  it  is  found  to  be  essentially  defective  in  the 
evidence  of  those  facts  which  would  have  warranted  the  decree. 

The  most  material  defect  in  the  report  is  the  failure  to  show 
that  the  defendant  ever  refused  to  come  and  join  the 
[*151]  complain*ant,  or  was  ever  applied  to  by  him  to  do  so, 
till  the  application  was  made  by  his  brother,  about  the 
time  of  his  starting  for  the  West,  in  1S51,  and  shortly  before 
the  filing  of  this  bill.  By  the  complainant's  own  showing  in  his 
bill,  the  defendant  was  to  come  to  the  West  with  his  brother, 
who,  as  the  master's  report  shows,  did  not  come  till  in  1851 ; 
and  although  the  master  states  generally  in  his  report,  that  it 
was  proven  that  the  said  defendant  was  to  come  to  her  husband 
whenever  he  sent  her  money^to  bear  her  expenses  to  the  West, 
and  that  money  was  sent  and  she  requested  to  come ;  yet  he 
states  no  time  when  the  money  was  sent  or  such  request  was 
made,  except  when  it  was  made  by  the  brother,  as  before  stated. 
The  master,  after  setting  forth  what  was  proven  before  him, 
under  eleven  distinct  heads,  states  generally,  in  conclusion,  that 
"  he  finds  the  allegations  of  the  bill  of  complainant  substantially 
proven,"  and  that  he  "thinks  the  facts  proven  are  sufficient  to 
entitle  the  complainant  to  a  divorce. " 

This  general  statement  at  the  close  of  the  report,  is  mani- 
festly the  master's  conclusion  drawn  from  the  facts  which  he  had 
before  stated  to  have  been  proven,  and  cannot  be  considered  as 
a  statement  of  the  proof  of  any  new  fact. 

It  is  admitted,  that  it  was  by  the  husband's  consent  that  the 
wife  remained  in  Philadelphia  when  he  came  to  the  West ;  and 
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she  cannot  be  considered  as  having  unreasonably  deserted  or 
absented  herself  from  him,  till  he  gave  her  an  opportunity  to 
join  him,  and  she  refused  to  do  so,  or  to  live  with  him  again; 
and  such  absence  must  then  have  been  continued  for  two  years, 
to  have  entitled  the  complainant  to  a  divorce,  under  the  statute, 
for  that  cause. 

The  master's  report,  so  far  from  showing  a  refusal  by  the  de- 
fendant to  join  her  husband  for  the  space  of  two  years,  fails  to 
show  any  such  refusal  till  in  1851,  and  a  few  months  before  the 
bill  was  filed. 

Decree  reversed,  and  cause  remanded. 

Decree  reversed. 


*Sylvester  Emmons,  Plaintiff  in  Error,  v.  Otho  Bishop,    [*152] 
Defendant  in  Error. 

EEEOK  TO  ADAMS. 

Ejectment— "New  tkial — Common  liAW  eight — Statute. — The  nnsnc- 
cessful  party  in  an  action  of  ejectment,  is  entitled,  as  in  other  civil  cases,  to  a  new 
trial  for  sufficient  legal  cause;  in  addition  to  this  common  law  right,  he  may  have 
a  new  trial,  under  the  statute,  without  showing  any  cause  therefor;  but  to  secure 
the  benefit  of  the  statutory  right,  he  must,  as  a  condition  precedent,  pay  the  costs 
and  damages,  and  apply  to  the  court  in  session  for  a  new  trial  within  one  year 
from  the  rendition  of  the  judgment. 

Same — Time. — The  year  within  which  the  party  must  make  his  application  for 
a  new  trial,  commences  to  run  from  the  day  the  judgment  is  entered,  and  not 
from  the  last  day  of  the  term. 

Same — Pkactice. — The  application  for  a  new  trial  must  be  made  to  the 
court;  the  filing  of  a  petition  for  that  purpose  with  the  clerk,  is  not  within  the 
meaning  of  the  statute. 

The  motion  for  a  new  trial  in  this  cause  was  denied  by  0.  C. 
Skinner,  Judge,  at  November  term,  1851,  of  the  Adams  Circuit 
Court.  The  bill  of  exceptions  taken  by  the  plaintiff  in  error, 
shows  that  on  the  30th  day  of  September,  a.  d.  1851,  he  filed 
his  petition  in  the  Adams  Circuit  Court,  setting  forth  that  on 
the  17th  day  of  October,  a.  d.  1850,  judgment  was  rendered  in 
said  court  against  him  in  favor  of  Otho  Bishop,  in  an  action  of 
ejectment  then  pending  in  said  court,  wherein  he  was  plaintiff, 
and  said  Bishop  was  defendant,  and  that  all  the  costs  in  the 

Cited:  Payment  of  costs  a  condition  precedent:  36  111.338.  Application  for 
new  trial,  when  to  be  made:  74  111.  109.     New  trial  in  ejectment:  17  111.  402. 
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cause,  together  with  the  damages  recovered  therein,  have  been 
paid ;  praying  that  the  judgment  might  be  vacated,  and  a  new 
trial  granted.  Proof  was  made  of  the  payment  of  the  costs  and 
damages.  He  also  proved  by  the  records  of  the  court,  that  the 
last  day  of  the  term  at  which  said  judgment  was  rendered,  was 
on  the  30th  day  of  October,  a.  d.  1850,  and  that  the  first  day 
of  the  term,  at  which  the  motion  for  a  new  trial  was  made,  was 
the  20th  day  of  October,  a.  d.  1S51. 

The  motion  for  a  new  trial,  and  for  leave  to  redocket  the 
cause,  based  upon  the  petition,  was  made  on  the  21st  day  of 
October,  1851.  The  petition  was  filed  with  the  clerk  of  the 
court  during  vacation.  There  had  been  a  term  of  the  court  in 
the  interim,  between  that  at  which  the  judgment  was  rendered, 
and  that  at  which  the  motion  was  made. 

Warken  and  Edmonds,  for  plaintiff  in  error. 

Browning  and  Bushnell,  for  defendant  in  error. 

[*153]  *Treat,  C.  J.  Emmons  brought  an  action  of  eject- 
ment against  Bishoj).  It  was  submitted  to  the  court 
for  trial,  on  the  17th  of  October,  1850.  On  the  same  day  the 
court  found  the  issue  against  the  plaintiff,  and  rendered  judg- 
ment in  favor  of  the  defendant.  The  last  day  of  that  term  of 
the  court  was  the  30th  of  October,  1850.  A  term  of  the  same 
court  was  held  in  June,  1851.  On  the  30th  of  September,  1851, 
the  plaintiff"  paid  all  the  costs  that  had  accrued  in  the  case,  and 
filed  with  the  clerk  a  petition  to  the  court  for  a  new  trial  under 
the  statute.  The  next  term  of  the  court  commenced  on  the  21st 
of  October,  1851.  During  that  term,  the  plaintiff  moved  the 
court  to  vacate  the  judgment,  and  grant  a  new  trial.  The  mo- 
tion was  denied,  and  a  bill  of  exceptions  taken. 

The  statute  declares,  that  "Every  judgment  in  the  action  of 
ejectment  rendered  upon  a  verdict,  shall  be  conclusive  as  to  the 
title  established  in  such  action  upon  the  party  against  whom  the 
same  is  rendered,  and  against  all  persons  claiming  from,  through, 
or  under  such  party,  by  title  accruing  after  the  commencement 
of  such  action,  subject  to  the  exceptions  hereinafter  named. 
The  court  in  which  such  judgment  shall  be  rendered,  at  any 
time  within  one  year  thereafter,  upon  the  application  of  the 
party  against  whom  the  same  was  rendered,  his  heirs  or  assigns, 
and,  upon  the  payment  of  all  costs  and  damages  recovered 

162 


DECEMBEE  TEEM,  1852.  153 

Emmons  v.  Bishop. 

thereby,  shall  vacate  such  judgment,  and  grant  a  new  trial  in 
such  cause."     E.  S.  ch.  36. 

The  unsuccessful  party  in  an  action  of  ejectment,  as  in  other 
civil  cases,  is  entitled  to  a  new  trial  for  sufficient  legal  cause, 
such  as  an  erroneous  ruling  of  the  court  in  the  admission  or  ex- 
clusion of  evidence,  a  misdirection  of  the  court  to  the  jury,  or  a 
finding  of  the  jury  contrary  to  the  evidence.  In  addition  to  this 
common  law  right,  he  may  have  a  new  trial  under  the  statute, 
jv'ithout  showing  any  cause  therefor.  And  he  need  not  avail 
himself  of  this  provision  of  the  statute,  so  long  as  he  can  obtain 
a  new  trial  on  other  grounds.  In  order  to  secure  the  benefit  of 
the  statute,  he  must  pay  the  costs  and  damages,  and  apply  to 
the  court  for  a  new  trial  within  one  year  from  the  rendition  of 
the  judgment.  These  acts  are  to  be  performed  as  conditions 
precedent.  Upon  such  an  application,  a  new  trial  is  ordered  as 
a  matter  of  course.  The  court  has  no  discretion  to  exercise. 
It  has  only  to  inquire  whether  the  costs  and  damages  are  paid, 
and  whether  the  year  has  expired.  It  is  too  late  to  make  the 
application  after  the  expiration  of  the  year.  The  court  has, 
then,  no  power  to  grant  it.  This  privilege  of  a  new  trial  is  con- 
ferred on  the  party  as  a  matter  of  grace  and  favor,  and 
he  must  insist  upon  it  within  the  time  *specified.  He  [*154:] 
must  ask  for  and  obtain  a  new  trial  within  the  year. 
If  he  does  not,  he  waives  the  benefit  of  the  statute.  He  may 
take  a  new  trial  at  the  term  in  which  the  judgment  is  entered  ; 
and  if  he  omits  to  do  it,  he  runs  the  risk  of  not  having  another 
opportunity  during  the  year. 

In  this  case,  the  motion  for  a  new  trial  was  not  made  until 
after  the  year  had  expired.  The  year  commenced  running  from 
the  day  the  judgment  was  entered,  and  not  from  the  last  day  of 
the  term.  The  filing  of  the  petition  with  the  clerk  was  not  an 
application  to  the  court,  within  the  intent  of  the  statute.  The 
application  should  have  been  made  during  the  term  at  which 
the  judgment  was  rendered,  or  at  the  June  term  following. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Joseph  W.  Clement,  Appellant,  v.  Murray  McConnel,  Appellee. 
APPEAL  FROM  MORGAN. 

Practice — Instructions. — An  inBtruction  which  assumes,  that  if  the  state- 
ments of  a  particular  witness  are  believed,  that  then  a  plaintiff  has  a  ricjht  to 
recover,  notwithstanding  the  evidence  introduced  tending  to  show  a  different 
state  of  facts,  would  be  erroneous. 

Intekest  on  balance  of  account. — A  plaintiff  is  not  entitled,  as  a  matter 
of  course,  to  recover  interest  on  the  balance  due  him  upon  an  account. 

This  was  an  action  of  assumpsit  brought  by  appellant,  to  re- 
cover compensation  for  board  and  lodging  of  appellee  and  his 
family.  The  cause  was  heard  before  Woodson,  Judge,  and  a 
jury,  at  March  term,  1852,  of  the  Morgan  Circuit  Court,  and 
resulted  in  a  verdict  and  judgment  for  the  appellee. 

The  opinion  of  the  court  contains  a  history  of  the  case. 

D.  A.  Smith,  for  appellant. 

M.  McConnel,  pro  se. 

Trumbull,  J.  On  the  15th  of  April,  1848,  the  parties  entered 
into  a  written  contract,  whereby  the  plaintiff  agreed  to  board  the 
defendant  and  his  family  for  one  year,  at  the  rate  of  two  dollars 
per  week  for  each  person,  deducting  lost  time,  and  the  defend- 
ant to  furnish  his  own  rooms.  It  was  admitted  on  the 
[*155]  *trial  that  this  contract  had  been  fully  complied  with; 
and  it  was  proven,  that  the  defendant  and  his  family 
had  continued  to  board  with  the  plaintiff  from  the  15th  of 
April,  1849,  the  time  when  the  written  contract  expired,  till  the 
30th  of  April,  1850,  for  which  the  plaintiff  had  charged  at  the 
rate  of  two  dollars  and  fifty  cents  for  each  person  per  week,  and 
refused  to  make  any  deduction  for  lost  time.  The  defendant 
proved  that,  at  the  rate  of  two  dollars  per  week  for  each  person, 
the  plaintiff  had  been  fully  paid  for  the  whole  time  he  had 
boarded  defendant  and  his  family.  George  Clement,  a  witness 
in  behalf  of  the  plaintiff,  testified  that  about  the  15th  of  April, 
1849,  he  was  present  at  a  conversation  had  between  the  parties, 

Cited:  Interest— wh^^n  allowed:  51  111.  171;  16  111.  404;  15  Bi-adw.  345. 

Interest — When  iilloin-d  on  accounts. — See  Lurton  v.  Gilliam,  1  Scam.  577, 
note  in  this  cd. 

See,  generally,  as  to  vhen  interest  is  allowed  in  this  State,  St.arr  &  C.  111.  Stat, 
sh.  74,  *1I1  1,  2,  notas;   Sammis  v.  Cl»rk,  13  111.  644,  note  in  ikis  ed. 
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in  which  the  defendant  asked  the  plaintiff  to  renew  the  written 
contract  between  them  about  boarding,  to  which  the  plaintiff 
replied,  "No;"  that  if  defendant  boarded  with  him  any  longer 
he  should  pay  two  dollars  and  a  half  per  week  for  himself  and 
for  each  of  his  family,  and  that  he  would  not  deduct  for  any  lost 
time ;  whereupon  the  defendant  said  he  would  leave  the  house, 
and  the  plaintiff  replied,  "Very  well,"  when  the  parties  separated. 

The  plaintiff  sued  the  defendant  in  assumpsit,  to  recover  ac- 
cording to  the  prices  he  had  charged.  The  defendant  pleaded 
non-assumpsit  and  payment  with  notice  of  set-off.  The  cause 
was  tried  by  a  jury,  who  returned  a  verdict  for  the  defendant ; 
and  the  only  question  in  the  case  arises  upon  the  refusal  of  the 
court  to  give  to  the  jury  the  following  instruction,  asked  by  the 
plaintiff:  "If  the  jury  believe  the  statements  of  George  Clem- 
ent, in  his  deposition,  to  be  true,  and  that  the  defendant  and 
members  of  his  family  boarded  with  the  plaintiff  from  the  15th 
of  April,  1849,  to  the  30th  of  April,  1850,  according  to  the  speci- 
fications of  the  account  sued  on  in  this  case,  then  the  measure 
of  the  plaintiff's  damages  is  at  the  rate  of  two  dollars  and  fifty 
cents  per  week  for  boarding  defendant  and  each  member  of  his 
family,  and  that  deducting  what  the  defendant  might  have  paid, 
the  plaintiff  is  entitled  to  a  verdict,  for  the  balance  that  was  due, 
on  the  30th  of  April,  1850;  and  that  the  jury  may  allow  the 
plaintiff  interest  on  the  balance  of  account  from  that  date  if 
they  see  fit." 

The  instruction  assumed  that  if  the  statements  of  the  witness 
Clement  were  believed,  they  were  conclusive  of  the  plaintiff's 
right  to  recover  at  the  rates  mentioned  by  him,  notwithstanding 
there  might  have  been  as  there  really  was,  other  evidence  in 
the  case,  such  as  the  receipt  of  the  two  dollars  per  week,  tend- 
ing to  show  that  the  parties  subsequent  to  the  time  of  the  con- 
versation detailed  by  the  witness,  had  come  to  a  different 
understanding.  In  this  point  of  view  the  instruction 
*was  clearly  erroneous,  as  it  would  have  withdrawn  [*156] 
from  the  consideration  of  the  jury  all  the  facts  in  the 
case  relative  to  the  price  of  board,  except  those  stated  by  the 
plaintiff's  witness. 

The  instruction  was  also  properly  refused  on  another  ground. 
According  to  the  decisions  of  this  court  in  the  cases  of  Sammis 
V.  Clark,  and  Hitt  v.  Allen,  13  Illinois,  544  &  592,  the  plaintiff 
would  not  have  been  entitled  to  interest  even  had  a  balance  been 
due  him. 

Judgment  affirmed. 
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The  Sangamon  and  Morgan  Railroad  Co.,  Appellants,  v.  Jesse 
Henry,  Appellee. 

APPEAL  FROM  MORGAN. 

Contract  to  deliver  hogs— Breach— Measure  of  damages. — On  a 
contract  to  deliver  hogs  at  a  particiikir  i^lace,  within  a  certain  time,  in  case  of  fail- 
ure to  perform,  the  measure  of  damages  is  the  difference  in  their  value  at  such 
place,  at  the  time  of  actual  delivery,  and  their  market  value  at  the  time  of  deliv- 
ery fixed  by  the  contract. 

Recovery  of  damages  by  owner. — The  owner  of  the  hogs  may  recover  for 
any  injury  to  them  occasioned  by  detention,  or  for  care  and  expense  bestowed 
upon  them,  either  during  transit  or  after  their  arrival  at  their  destination,  if  oc- 
casioned by  such  detention. 

Liability  of  carriers  of  freight. — Cairiers  of  freight  are  liable  in  dam- 
ages, for  a  failure  to  deliver  it  at  the  point  of  destination,  within  the  time  tixed 
by  the  contract. 

The  opinion  of  the  court  furnishes  a  statement  of  the  case. 
The  cause  was  tried  before  Woodson,  Judge,  and  a  jury,  at 
March  term,  1852. 

S.  T.  Logan  and  D.  A.  Smith,  for  appellants. 

M.  McConnel,  for  appellee. 

Trumbull,  J.  This  was  an  action  of  trespass  on  the  case 
upon  promises,  brought  by  the  appellee  against  the  appellants  as 
common  carriers,  for  a  failure  to  deliver  a  lot  of  hogs  at  Naples, 
in  pursuance  of  their  undertaking.  Plea,  non-assumpsit.  Jury 
trial  and  verdict  for  the  plaintiff  for  one  hundred  and  ninety- 
six  dollars  and  twenty-nine  cents.  The  record  shows  that  the 
appellants  received  the  hogs  of  appellee  on  board  of  their  cars 
at  Jacksonville,  on  the  5th  of  December,  1850,  about  eleven 
o'clock  in  the  morning,  to  be  taken  to  Naples  that  day;  that  the 

appellee  intended  taking  the  hogs  to  St,  Louis  to  mar- 
[*157]    *ket ;  that  a  steamboat  was  waiting  at  Naples  for  stock 

on  the  5th  of  December,  and  remained  till  nine  o'clock 
at  night,  when  she  left  for  St.  Louis ;  that  the  cars,  owing  to 
freezing  of  connection  pipes,  want  of  water,  low  steam,  and  over- 
loading, were  delayed,  and  did  not  reach  Naples  till  the  next 
day ;  that  the  hogs  were  left  in  the  cars  on  the  road  the  night 
of  the  5th  of  December;  that  the  night  was  cold,  and  the  hogs 

Cited:   Measure  of  damages:   16  111.  527,  528;  26  111.  207;  52  111.  491;  18  111. 
491.     Taxation  of  rolling  stock:  62  111.  396. 
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were  injured  by  cold  and  confinement  in  the  cars ;  that  the  Illi- 
nois River  was  closed  by  ice  about  the  5th  of  December,  and  the 
boat  which  left  that  evening  was  the  last  boat  which  passed  from 
Naples  to  St.  Louis  for  some  weeks ;  that  the  appellee  was  put 
to  expense  in  feeding  and  taking  care  of  his  hogs  at  Naples,  and 
finally  sold  them  at  that  place,  at  a  less  price  than  he  could 
have  obtained  in  St.  Louis,  had  they  been  delivered  at  Naples 
in  time  to  have  them  shipped  on  the  boat  which  left  on  the  even- 
ing of  the  5th  of  December. 

A  number  of  instructions  to  the  jury  were  asked,  some  of 
which  were  given  and  others  refused,  which  raise  the  question 
of  the  proper  measure  of  damages  in  the  case,  and  that  is  the 
important  question  to  be  decided.  The  appellants  contend,  that 
the  plaintiff  is  only  entitled  to  recover  the  decrease,  if  any,  in 
the  value  of  his  hogs,  occasioned  by  their  being  detained  on  the 
way  between  Jacksonville  and  Naples ;  for  the  labor,  care,  and 
expense  bestowed  upon  them  while  on  the  way,  that  may  have 
been  occasioned  by  detention  of  the  hogs ;  and  any  decline  in 
their  price  or  value,  at  the  time  of  delivery  in  Naples,  after  the 
time  they  would  have  been  delivered,  if  the  cars  had  arrived  at 
the  usual  hour  on  the  5th  of  December,  1850;  while  the  appel- 
lee insists  that  he  is  entitled  to  recover  all  damages  arising  out 
of  the  keeping  and  feeding  said  hogs,  their  shrinkage,  or  the 
necessity  he  was  under  of  selling  the  same  at  a  lower  price 
where  they  were  put  off  the  cars  by  the  appellants,  than  he 
could  otherwise  have  got  in  St.  Louis,  if  they  had  been  deliv- 
ered at  Naples  as  agreed  upon,  and  in  time  to  have  been  taken 
down  the  river,  and  so  the  court  in  substance  instructed  the 
jury. 

The  contract  of  the  appellants  was  to  deliver  the  hogs  at  Na- 
ples, and  they  had  nothing  to  do  with  their  subsequent  trans- 
portation to  St.  Louis.  The  true  measure  of  damages,  as  it 
respects  the  price  of  the  hogs,. is  the  difference  between  their 
value  at  Naples  at  the  time  they  were  actually  delivered,  and 
their  market  value  at  the  same  place,  at  the  time  they  would 
have  arrived  there,  if  carried  according  to  the  contract.  Sedg- 
wick on  the  Measure  of  Damages,  370-373 ;  Brandt  v.  Bowlby, 
2  Barn.  &  Adol.  932.  The  appellee  is  also  entitled  to 
recover  *for  any  injury  to  the  hogs,  occasioned  by  their  [*158] 
being  detained  on  the  way,  and  for  any  care  and  ex- 
pense that  may  have  been  bestowed  upon  them  while  on  the  way 
or  after  their  arrival,  and  which  was  occasioned  by  such  deten- 
tion. 
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What  the  appellee  could  have  got  for  his  hogs  in  St.  Louis,  at 
the  time  they  would  have  arrived  there,  had  they  been  shipped 
on  the  steamboat  which  left  Naples  on  the  evening  of  December 
5th,  is  immaterial ;  except  so  far  as  it  is  a  circumstance  to  show 
the  value  of  hogs  at  Naples  at  the  same  time. 

There  is  no  evidence  in  the  record  that  the  appellee  had  con- 
tracted the  hogs  in  St.  Louis  at  any  particular  price,  or  that  he 
would  have  sold  them  when  they  arrived  there.  The  appellants 
were  carrier^  of  freight  no  further  than  Naples,  and  thej^  can 
only  be  made  responsible  for  a  failure  to  deliver  it  at  that  point. 

So  far  as  the  appellants  were  concerned,  Naples  was  the  des- 
tination of  the  hogs,  and  had  they  wholly  failed  to  deliver 
them,  the  measure  of  damages  would  have  been  their  value  at 
that  point ;  as  they  did  deliver  them,  and  they  were  received  by 
the  appellee,  but  not  within  the  contract  time,  the  appellants 
are  liable  for  the  loss  necessarily  sustained  by  the  appellee  in 
consequence  of  not  receiving  the  hogs  at  the  time  agreed  upon. 
The  difference  between  the  value  of  the  hogs  at  the  time  they 
did  arrive  at  Naples,  and  their  value,  that  is  to  say,  what  the 
appellee  could  have  sold  or  purchased  a  like  lot  for  at  that  place, 
at  the  time  they  should  have  arrived,  is  the  only  necessary  loss 
which  the  appellee  sustained  in  the  price  of  his  hogs;  and  is, 
therefore,  with  the  expense  he  was  put  to  in  consequence  of  the 
detention,  the  true  measure  of  damages. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Stephen   Cole,   Plaintiflf  in  Error,  v.  A.  L.  Pennoyer, 
Defendant  in  Error. 

ERROE  TO  MORGAN. 

Infancy — IsrECESSARiES. — The  implied  contracts  of  an  infant  for  necessaries, 
are  bimliug  upon  him. 

Same — Void  and  voidable  acts. — The  appointment  of  an  attorney  by  an 
infant  is  absolutely  void. 

Conveyances  made  by  an  infant  in  person,  are  voidable  only,  to  be  confirmed 
or  repudiated  at  his  discretion  after  he  arrives  at  majority. 

Same — Revocation  of  conveyance — Statute. — A  minor  may  revoke  a 
conveyance  within  a  reasonable  time  after  he  becomes  of  age.     In  this  State, 

Cited:  Infant's  deed,  within  what  time  to  be  repudiated:   49  111.  381;  84  111. 
107,  108.     Not  void,  but  voidable:  84  111.  106. 
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the  statute  requires  that  if  a  conveyance  by  a  minor  *is  to  be  revoked  by    [*159] 
him,  he  must  commence  proceedings  within  three  years  after  the   dis- 
ability is  removed. 

CoLOB  OF  TITLE. — A  deed  which  binds  the  grantor  and  actually  conveys  the 
legal  title,  and  which  can  only  be  defeated  by  some  affirmative  act,  by  the  grantor 
or  his  representatives,  and  which  to  the  world  is  good  and  valid,  constitutes  a 
claim  and  color  of  title,  under  the  eighth  section  of  the  twenty-fourth  chapter  of 
the  Revised  Statutes. 

Cole  commenced  bis  action  in  ejectment  to  recover  the  west 
half  of  the  north-west  quarter  of  section  twenty-four,  in  town- 
ship thirteen  north,  range  eleven  west.  Pennoj^er  pleaded  not 
guilty.  A  trial  was  had  before  Woodson,  Judge,  a  jury  being 
waived,  and  judgment  entered  for  Pennoyer  as  of  May  term, 
1852,  of  the  Morgan  Circuit  Court.  A  bill  of  exceptions  was 
taken,  which  shows  that  the  land  in  question  was  entered  by  and 
patented  to  Cole  when  he  was  about  eighteen  years  old.  His 
father,  George  Cole,  was  in  possession  of  the  land,  and  his  son, 
the  plaintiff  in  error,  resided  with  him  in  1833.  In  that  year, 
the  father  sold  the  land  to  one  Arthur,  on  a  credit,  and  procured 
the  plaintiff,  then  only  nineteen  years  of  age,  to  make  a  deed, 
and  the  father  surrendered  the  possession  of  the  land  to  Arthur. 
The  land  was  never  paid  for.  George  Cole  moved  to  Iowa,  tak- 
ing his  son  with  him.  Stephen  Cole  remained  in  Iowa  and 
Missouri  until  1840,  when  he  was  back  in  Illinois  on  a  visit, 
until  about  two  years  before  the  commencement  of  this  suit. 
Pennoyer  proved  that  Arthur  sold  said  land,  and  conveyed  to  one 
Masson,  and  gave  him  possession  in  1836,  and  that  said  land 
was  several  times  sold  and  regularly  conveyed  down  to  Pennoyer, 
and  that  Pennoyer  and  those  under  whom  he  claims,  have  been 
in  actual  possession  of  the  land,  and  paid  all  taxes  since  1839. 
That  Stephen  Cole  became  of  age  in  June,  1835. 

M.  McCoNNEL,  for  plaintiff  in  error. 
D.  A.  Smith,  for  defendant  in  error. 

Caton,  J.  The  question  as  to  what  contracts  by  an  infant 
are  absolutely  void,  or  only  voidable,  is  one  upon  which  there 
has  been  a  very  considerable  diversity  of  opinion  in  different 
courts.  All  agree  that  the  implied  contracts  of  an  infant  for 
necessaries,  are  binding  upon  him,  as  in  case  of  an  adult,  and 
all  agree  that  the  appointment  of  an  attorney  by  an  infant  is 
absolutely  void.     The  difficulty  seems  to  have  been  in  laying 
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down  a  rule  by  which  to  determine  satisfactorily  what  other  con- 
tracts made  by  an  infant  are  void,  or  merely  voidable. 
[*160]  *It  was  laid  down  by  Lord  Mansfield,  in  Zouch  i\ 
Parsons,  3  Burr.  1794,  that  all  contracts  which  take 
effect  by  the  delivery  of  the  infant  himself,  are  voidable,  and 
not  void ;  and  that  it  is  only  such  acts  as  take  effect  by  the  de- 
livery of  another  for  the  infant,  which  are  absolutely  void.  He 
denies  the  doctrine  often  asserted,  that  a  lease  by  an  infant  re- 
serving no  rent,  or  the  surrender  of  a  lease  without  consideration, 
are  void,  as  being  manifestly  prejudicial  to  his  interests ;  and 
he  says  "  there  is  no  instance  where  the  other  party  to  a  deed 
can  object  on  account  of  infancy.  Consequently,  the  infant  may 
let  the  surrender  stand,  or  avoid  it :  which  proves  it  to  be  void- 
able only."  Not  long  after,  in  the  case  of  Keane  r.  Boycott,  2 
H.  Black.  511,  Eyre,  Ch.  J.,  laid  it  down  as  a  rule,  that  those 
deeds  which  the  court  could  see  and  pronounce  to  be  prejudicial 
to  the  interests  of  the  infant,  were  void ;  while  those  which  were 
manifestly  to  the  advantage  of  the  infant,  as  for  necessaries, 
were  binding,  while  all  others  were  merely  voidable,  and  might 
be  confirmed  or  repudiated  after  he  attains  his  majority.  This 
rule  is  approved  by  Chancellor  Kent  in  his  Commentaries,  un- 
derstanding, as  he  evidently  does,  that  it  does  not  conflict  with 
the  case  of  Zouch  v.  Parsons,  for  he  says  the  doctrine  of  that 
case  "  has  been  recognized  as  law  in  this  country,  and  is  not 
now  to  be  shaken.  On  the  authority  of  that  case,  even  the  bond 
of  an  infant  has  been  held  to  be  voidable  only,  at  his  election. 
It  is  an  equitable  rule,  and  most  for  the  benefit  of  the  infant, 
that  conveyances  to  and  from  himself,  and  his  contracts,  in 
most  cases,  should  be  considered  to  be  voidable."  2  Kent, 
236.  Mr.  Wallace,  in  a  very  learned  note,  where  all  the  cases 
on  the  subject  seem  to  be  collected,  says,  "  The  numerous  de- 
cisions which  have  been  had  in  this  country  justify  the  settle- 
ment of  the  following  definite  rule,  as  one  that  is  subject  to  no 
exceptions.  The  only  contract  binding  on  an  infant  is  the  im- 
plied contract  for  necessaries ;  the  only  act  which  he  is  under  a 
legal  incapacity  to  perform,  is  the  appointment  of  an  attorney. 
All  other  acts  and  contracts,  executed  or  executory,  are  void- 
able or  confirmable,  by  turn,  at  his  election."  If  literally  un- 
derstood, there  are  certainly  serious  objections  to  the  rule,  that 
the  court  must,  in  every  case,  inquire  whether  the  deed  is  for 
the  benefit  or  to  the  injury  of  the  infant,  and  thence  determine 
whether  it  is  void  or  voidable.  In  such  an  inquiry,  is  the  court 
to  look  alone  to  the  face  of  the  deed  ?  or  shall  it  inquire  into 
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the  circumstances  of  the  transaction?  If  the  former,  the  court 
must  often  be  misled,  for  it  is  frequently  the  case  that  a  deed 
for  the  conveyance  of  land  shows  but  very  little  of  the  true 
character  of  the  transaction,  its  object  being  merely  to 
*transfer  the  legal  title  without  a  strict  regard  to  the  real  [*161] 
inducements  and  considerations  which  moved  the  party 
to  the  conveyance.  If  the  rule  be  established,  that  the  face  of 
the  deed  shall  determine  whether  it  was  to  the  advantage  or 
injury  of  the  infant,  such  deeds  will  always  be  framed  with  a 
view  to  that,  and  will  never  fail  to  show  an  advantageous  bar- 
gain for  the  minor.  There  are  serious  objections,  also,  to  re-  - 
quiring  the  court  to  hear  evidence  showing  th€  circumstances  of 
the  sale,  and  thence  determine  the  question  of  benefit  or  injur3\ 
In  the  first  place,  it  would  interrupt  the  regular  progress  of  the 
trial,  by  a  collateral  inquiry  about  facts  which  when  ascertained 
might  induce  one  to  think  the  bargain  advantageous,  while 
another  would  think  it  ruinous  to  the  interests  of  the  infant. 
But  in  determining  these  questions,  a  certain  regard  must  be 
had  to  the  interests  of  the  public, — of  those  who  may  wish  to 
purchase  the  estate.  A  subsequent  purchaser  finding  a  regular 
chain  of  title  may  be  required  to  ascertain  whether  those  through 
whose  hands  the  title  has  passed,  were  capable  of  making  an 
obligatory  conveyance,  and  if  he  finds  any  of  them  are  infants, 
take  his  chance  of  a  .subsequent  ratification  of  the  conveyance ; 
but  to  require  him  to  ascertain  all  the  circumstances  of  the  bar- 
gain, and  from  these  to  judge  at  his  peril  what  the  opinion  of 
courts  might  be  of  its  beneficial  character,  would  leave  the  com- 
mon assurances  of  the  country  in  quite  too  uncertain  a  condi- 
tion. It  is  far  better,  in  our  judgments,  to  hold  all  conveyances 
made  by  infants  in  person  voidable  only,  to  be  confirmed  or 
repudiated  by  them  as  they  may  choose,  after  they  arrive  at 
years  of  legal  discretion.  A  review  of  the  authorities  on  this 
subject,  would  show  that  this  rule  has  been  generally,  if  not 
universally  adopted,  and  it  is  certainly  most  to  the  advantage  of 
the  infant,  while  it  least  subserves  the  public  interests.  Leslie 
V.  Frazier,  EHey's  Ch.  E.  76  ;  Cline  v.  Beebe,  6  Conn.  499  ;  Drake 
V.  Eamsey,  5  Ohio,  152;  Freeman  v.  Bradford,  5  Porter,  270; 
Brackenridge  v.  Ormsbey,  1  J.  J.  Marshall,  236 ;  Bool  v.  Mix,  17 
Wendell,  120;  Gillett  v.  Stanley,  1  Hill,  122. 

Were  a  deed  to  be  held  to  be  void,  it  would  be  binding  upon 
neither  party.  The  adult  •  party  might  repudiate  it  as  well  as 
the  infant ;  whereas,  if  held  to  be  voidable  only,  the  adult  would 
be  bound  by  it,  leaving  it  optional  with  the  infant,  after  he 
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attains  his  majority,  to  ratify  it  or  not.  With  this  option,  it 
cannot  prejudice  his  interests.  He  is  left  to  claim  the  henefit 
of  the  hargain  if  a  good  one,  or  to  reject  it  if  he  has  been 
overreached  or  imposed  upon  in  his  infancy.  We  have  no  hesi- 
tation in  holding  in  this  case,  that  the  deed  made  by 
[*162]  *the  plaintiff  during  his  minority  was  voidable,  but  not 
void.  He  had  a  right  to  revoke  it  within  a  reasonable 
time  after  he  became  of  age.  There  are  various  modes  in  which 
the  grantor  after  he  becomes  of  age  may  disaffirm  a  conveyance 
made  during  his  minority,  one  of  which  is  by  bringing  an  action 
of  ejectment  for  the  premises  conveyed,  as  was  done  in  this  case. 
But  this  should,  no  doubt,  be  done  within  a  reasonable  time. 
Within  what  time  the  party  should  disaffirm  the  act  or  be  con- 
sidered to  have  approved  it,  it  is  unnecessary  to  determine,  at 
least,  so  far  as  the  conveyance  of  real  estate  is  concerned,  for 
we  have  a  statute  which  has  settled  that  question  in  this  case. 
The  eighth  section  of  the  twenty-fourth  chapter  of  the  Eevised 
Statutes  provides  as  follows :  "Every  person  in  the  actual 
possession  of  lands  or  tenements  under  claim  and  color  of  title, 
made  in  good  faith,  and  who  shall  for  seven  successive  years 
continue  in  such  possession,  and  shall  also  during  said  time 
pay  all  taxes  legally  assessed  on  such  lands  or  tenements,  shall 
be  held  and  adjudged  to  be  the  legal  owner  of  said  lands  or  tene- 
ments, to  the  extent  and  according  to  the  purport  of  his  or  her 
jjaper  title.  All  persons  holding  under  such  possession  by  pur- 
chase, devise,  or  descent,  before  said  seven  years  shall  have 
expired,  and  who  shall  continue  such  j)ossession,  and  continue 
to  pay  the  taxes  as  aforesaid,  so  as  to  continue  the  possession 
and  payment  of  taxes  for  the  term  aforesaid,  shall  be  entitled 
to  the  benefit  of  this  section."  The  ninth  section  prescribes  the 
rule  as  to  vacant  and  unoccupied  land ;  and  the  tenth  section 
exempts  from  the  operation  of  the  two  preceding  sections  certain 
lands  in  which  the  public  have  an  interest,  and  proceeds  :  "Nor 
shall  they  extend  to  lands  or  tenements  when  there  shall  be  an 
adverse  title  to  said  lands  or  tenements,  and  the  holder  of  such 
adverse  title  is  under  the  age  of  twenty-one  years,  insane,  im- 
prisoned, feme  covert,  out  of  the  limits  of  the  United  States,  and 
in  the  employment  of  the  United  States,  or  of  this  State :  Pro- 
vided, such  person  shall  commence  an  action  to  recover  such 
lands  or  tenements  so  possessed  as  aforesaid,  within  three  years 
after  such  disabilities  herein  enumerated  shall  cease  to  exist, 
and  shall  prosecute  such  action  to  judgment."  Whether  a  void 
deed  would  constitute  such  claim  and  color  of  title  as  is  contem- 
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plated  in  this  statute,  it  is  not  necessary  for  us  now  to  inquire ; 
that  a  deed  which  binds  the  grantee,  and  actually  conveys  the 
legal  title,  and  which  can  only  be  defeated  by  some  affirmative 
act,  by  the  grantor  or  his  representatives  disaffirming  it,  and 
which  to  all  the  rest  of  the  world  is  good  and  valid  for  all  pur- 
poses, does  constitute  such  claim  and  color  of  title,  we  cannot 
doubt.  Should  this  be  held  not  within  the  provisions 
*of  the  statute,  it  would  be  difficult  to  find  one  that  would,  [*163] 
short  of  an  absolute  and  indefeasible  title.  It  was  to 
quiet  possessions  held  in  good  faith,  but  under  defective  titles, 
that  this  statute  was  passed,  and  not  to  give  security  to  those 
who  were  already  secure.  The  bill  of  exceptions  in  this  case 
shows  that  the  plaintiff  executed  the  deed  in  question  in  1833, 
and  that  in  1835,  he  became  twenty  one  years  of  age,  and  after 
the  lapse  of  sixteen  years,  he  commenced  this  action,  for  the 
first  time,  so  far  as  we  know,  claiming  the  title  in  opposition  to 
his  deed.  Arthur,  the  immediate  grantor  of  the  plaintiff,  took 
possession  of  the  land.  From  him,  the  title  was  regularly  trans- 
ferred to  the  defendant  in  this  action,  through  several  mesne 
conveyances,  which  were  all  regularly  acknowledged  and  re- 
corded ;  and  those  under  whom  he  claims,  have  had  the  actual 
and  continued  possession,  and  have  paid  all  taxes  due  thereon 
since  1839,  a  period  of  twelve  years  immediately  antecedent  to  the 
commencement  of  this  action.  During  all  of  this  time,  and  for 
the  four  previous  years,  the  plaintiff  had  been  of  age,  and  legally 
capable  of  asserting  his  rights,  had  he  chosen  so  to  do ;  while 
the  statute  requires  that  he  should  have  asserted  them  within 
three  years  after  his  disability  was  removed.  It  is  true,  that 
this  statute  has  been  passed  since  he  attained  his  majority,  but 
the  defendant  has  held  possession,  and  paid  the  taxes  more  than 
seven  years  since  its  passage,  and  this  entitles  him  to  the  benefit 
of  the  statute. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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The  Sangamon  and  Morgan  Eailroad  Company,  Plaintiffs  in 
Error,  v.  The  County  of  Morgan  and  the  To-^n  of  Jack- 
sonville, Defendants  in  Error. 

EEEOE  TO  MOEGAN. 

EArLKO ads— Track,  eeal  PKOPEKTr — Taxation  of. — A  railroad  track  is 
real  property.  The  jurisdiction  of  a  county  to  levj'  a  tax  on  this  property,  does  not 
extend  beyond  the  limits  of  the  county. 

Personal  property — Taxation  of. — "With  certain  qualiticatious.  personal 
property  follows  the  residence  of  the  owner,  and  is  there  taxable,  if  the  owner 
resides  within  the  State;  and  the  property  taxed,  if  temporarily  absent,  is  never- 
theless subject  to  tixxation. 

Same — Corporation  as  owner. — Where  the  owner  of  personal  jiroperty  is 
a  corporation,  such  corporation  will  be  considered  to  be  in  the  Sfcite  of  its  crea- 
tion, and  its  residence  where  its  principal  office  or  place  of  business  is. 

Power  of  county  to  tax  r.4.ilroad  property. — That  portion  of 
[*l&i]  a  railroad  which  lies  within  a  county,  is  taxable  there,  and  the  *valuation 
of  the  road  must  be  of  that  specific  part  of  it  situated  in  such  county, 
•without  reference  to  the  value  of  the  whole  road. 

Same— Valuation  and  assessment. — The  vahiation  and  assessment  of  a 
i-ailroad  for  jjuiposes  of  taxation,  should  not  be  the  valuation  of  an  undivided 
part,  but  by  valuation  of  the  portion  confined  to  the  limits  of  the  county. 

Same — -Power  of  city. — The  valuation  and  assessment  of  a  railroad  and  its 
property,  for  city  pui-poses,  must  be  governed  by  the  same  rules  which  govern 
counties. 

The  agreed  case  filed  in  this  court  sets  forth,  that  the  railroad 
of  the  plaintiffs  in  error  extends  from  Naples  to  Springfield, 
fifty-five  miles,  and  runs  twenty-seven  miles  through  the  county 
of  Morgan,  and  two  miles  through  the  corporate  limits  of  the 
town  of  Jacksonville,  and  is  of  the  value  of  $125,000,  or  rather 
has  been  so  assessed  for  taxation  for  the  year  1851,  by  the  as- 
sessors of  said  county  and  town ;  the  rolling  stock  on  said  rail- 
road, consisting  of  locomotives,  &c.,  as  by  inventory  for  that 
year,  was  of  the  value  of  §51,250,  but  for  purposes  of  taxation, 
was  assessed  for  that  year,  by  said  assessors,  at  $25,000,  and 
the  plaintiffs'  claim  as  follows,  to  wit,  the  county  of  Morgan 
claims  State  and  county  taxes  on  27,55ths  of  aforesaid  items, 
of  $125,000  and  $25,000,  amounting  to  the  sum  of,  &c. ;  and 
the  president  and  trustees  of  the  town  of  Jacksonville  claim 
corporation  taxes  on  2.55ths  of  aforesaid  items,  amounting  to, 
&c.  If  the  court  decides  that  the  rolling  stock  is  taxable  as 
aforesaid  of  right,  then  the  defendants  in  error  agree  not  to  col- 
lect taxes  on  that  for  the  year  1851,  because  it  has  all  been 
taxed  in  the  county  of  Sangamon  for  that  year.     The  plaintiffs 

Cited:  26  111.  301;  103  111.  419. 
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in  error  have  a  depot,  engine-house,  office  and  agents  at  Naples, 
also  a  station  office  and  agents  at  the  town  of  Jacksonville,  in 
the  said  county  of  Morgan;  and  also  a  depot,  engine-house, 
machine-shop,  and  office  at  Springfield,  in  Sangamon  county, 
where  the  principal  agent  of  the  plaintiffs  in  error,  in  this  State, 
resides,  and  manages  and  superintends  the  whole  road,  and 
makes  financial  reports  and  returns  to  the  president  of  the  com- 
pany, who  resides  in  the  city  of  New  York,  where  the  plaintiffs 
in  error  keep  their  principal  office  and  corporate  seal.  The 
question  submitted  to  the  court  is,  whether  the  aforesaid  taxes 
have  been  rightfully  assessed  against  the  plaintiffs  in  error,  and 
if  not,  then  the  collection  of  the  same  is  to  be  staj^ed.  It  was 
further  agreed,  that  at  the  machine  shop  in  Springfield,  all  the 
locomotives  and  cars  not  in  actual  service  are  kept ;  they  are 
there  repaired  when  out  of  order,  and  the  locomotives  and  cars 
are  kept  at  Springfield  or  Naples  at  night,  and  stop  at  Jackson- 
ville every  day,  on  their  respective  trips  from  Springfield  to  Na- 
ples and  back,  and  occasionally  are  left  at  Jacksonville,  to  be 
loaded  ready  for  the  locomotive. 

*Judge  Woodson,  at  the  March  term,  1852,  of  the   [*165] 
Scott  Circuit  Court,  decided  that  the  taxes  were  right- 
fully levied  on  the  road  and  rolling  stock.     The  railroad  cor- 
poration brought  the  cause  to  this  court. 

S.  T.  Logan,  for  plaintiffs  in  error. 

M.  McCoNNEL  and  D.  A.  Smith,  for  defendants  in  error. 

Caton,  J.  The  eighth  section  of  the  86th  chapter  of  Revised 
Statutes  says,  that  "  The  county  commissioners'  court  shall 
have  the  power  to  levy  a  tax  in  their  respective  counties,  for 
county  purposes,"  &c.  The  subjects  of  this  tax  are  those  speci- 
fied in  the  previous  portion  of  the  chapter,  and  the  same  as 
those  upon  which  the  State  tax  is  levied.  But  this  tax  must  be 
levied  within  the  county ;  that  is,  upon  property,  real  or  per- 
sonal, subject  to  taxation,  which  is  situated  or  located  within 
the  county.  It  was  not  controverted  on  the  argument,  that  the 
railroad  track  is  real  property,  within  the  meaning  of  the  second 
section  of  that  chapter,  which  says,  "  The  term  real  property, 
with  respect  to  the  assessment  and  colle«tion  of  the  revenue, 
shall  be  construed  to  include  all  lands  within  this  State,  and  all 
buildings  and  other  things  erected  on  or  affixed  to  the  same, 
and  the  terms  'lands'  and  'lots,'  whenever  they  occur  in  this 
chapter,  shall  be  construed  as  having  the  same  meaning  as 
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'real  property.'"  The  jurisdiction  of  the  county  to  levy  this  tax 
does  not  extend  beyond  its  own  limits,  so  far  as  real  estate  is 
concerned,  which  must  of  necessity  have  a  fixed  and  unchange- 
able locality.  The  same  rule  does  not  necessarily  prevail  as  to 
personal  property,  which  is  transitory  in  its  character,  and  need 
not  be  actually  within  the  State  even  when  the  tax  is  levied, 
for  it  may  be  taxable  "  whether  at  home  or  abroad. "  We  think, 
with  certain  qualifications,  personal  property  follows  the  resi- 
dence of  the  owner,  and  is  there  taxable.  This  is  certainly  true 
where  the  owner  resides  within  the  State,  and  the  property  is 
only  temporarily  absent  from  his  residence,  with  the  design  of 
an  immediate  return.  Thus,  if  a  man  keeping  a  livery-stable 
in  Springfield,  had  a  team  absent  on  a  journey  in  another  State 
at  the  time  the  assessment  was  made,  he  would  be  bound  to 
include  that  property  in  the  schedule  of  taxable  property,  while 
the  rule  might  be  different  if  he  had  personal  property  per- 
manently located  in  another  State  or  another  county.  In  this 
case  the  owner  of  the  property  is  a  corporation,  the  principal 
officers  of  which  reside  out  of  the  State.  The  location  or  resi- 
dence of  the  corporation  must  be  considered  to  be  in 
[*166]  the  State  *by  whose  laws  it  was  created ;  and  that  resi- 
dence must  be  where  its  principal  office  or  jjlace  of 
business  is.  It  is  not  necessary  to  say  whether  there  could  be 
more  than  one  such  residence  within  the  State.  In  Morgan 
county,  the  corporation  had  no  such  location.  The  principal 
office  of  the  company  is  in  Sangamon  county,  where  its  princi- 
pal and  managing  agent  resides,  and  where  the  personal  prop- 
erty is  kept  when  not  in  active  service.  In  Morgan  county  it 
has  no  locality.  It  merely  passes  through  the  county  along 
the  road,  and  only  stops  there  temporarily  to  receive  and  dis- 
charge freight  and  passengers.  There,  however,  has  been  no 
attempt  to  tax  any  specified  portion  of  the  personal  property, 
but  an  undivided  portion  of  the  whole.  This,  upon  the  argu- 
ment, was  attempted  to  be  justified  upon  the  assumption,  that 
the  rolling  stock  of  the  road  was  really  a  part  of  the  road  itself ; 
and  then  upon  the  further  assumption  of  the  right  to  tax  an 
undivided  portion  of  the  entire  road.  This  road  and  the  fur- 
niture do  not  constitute  one  entire  estate,  either  real  or  per- 
sonal. The  furniture  is  personal  property,  and  constituted  no 
part  of  the  road,  which  is  real  property.  It  is  no  more  a  part 
of  the  road,  than  is  the  furniture  of  a  house  a  part  of  the  house. 
A  house  and  its  furniture  may  be  sold  or  leased  together,  but 
that  does  not  change  the  character  of  the  property  of  either. 

17G 


DECEMBEK  TEEM,  1S52.  166 

Sangamon  and  Morgan  Kailroad  Co.  v.  County  of  Morgan,  <fcc. 

It  may  be  true,  as  was  said  upon  the  argument,  that  the  road 
would  be  of  little  value  without  rolling  stock,  and  that  the 
latter  would  be  equally  useless  without  the  former.  Their  de- 
pendence on  each  other  does  not  prove  that  both  constitute  but 
one  thing.  The  furniture  of  the  road  may  be  removed  from  it 
and  used  elsewhere  without  injury  to,  or  impairing  the  value  of, 
the  road  itself.  But  if  these  two  species  of  property  constitute 
but  one  estate,  why  were  they  assessed  separately  ?  We  have 
no  doubt  that  the  tax  assessed  in  Morgan  county  upon  the  per- 
'sonal  property  of  the  company  was  improper.  That  portion  of 
the  road,  however,  which  lies  within  Morgan  county,  was  tax- 
able there.  But  we  think  the  mode  of  valuation  was  improper. 
Instead  of  valuing  and  assessing  the  twenty-seven  miles  of  road 
which  is  situated  in  Morgan  county,  an  undivided  portion  of  the 
whole  road  was  assessed  and  taxed.  The  valuation  should 
have  been  of,  and  the  assessment  upon,  that  portion  of  the 
road  which  was  situated  in  Morgan  county.  We  cannot  know% 
nor  is  it  even  probable,  that  each  mile,  or  portion  of  the  road, 
was  of  equal  value.  It  is  not  probable  that  each  portion  of  the 
road  was  equally  profitable  or  productive.  One  portion  of  the 
road  may  be  badly  constructed,  and  another  well  constructed. 
One  portion  may  have  heavy  grades  and  curves,  and 
another  portion  be  level  and  *straight.  In  some  places,  [*167] 
the  land  occupied  by  the  road  may  be  very  valuable, 
while  an  other  places  it  may  be  nearly  valueless.  All  of  these 
considerations,  as  well  as  its  connection  with  the  whole,  must 
be  taken  into  the  account  in  ascertaining  the  value  of  any  given 
portions  of  the  road.  But  admitting  that  each  portion  of  the 
road  was  of  equal  value,  still  the  valuation  should  have  been 
of  that  specific  part  which  was  situated  within  the  county,  and 
not  of  an  undivided  part  of  the  whole  road,  portions  of  which 
are  within  two  other  counties.  A  farm,  or  a  field,  might  be 
divided  by  a  county  line,  but  in  such  case,  the  valuation  should 
not  be  of  the  whole  farm  or  field,  and  the  assessment  made 
upon  such  valuation,  in  proportion  to  the  quality  situated  in 
the  county  for  which  the  tax  is  levied.  Each  county  mu^t 
assess  and  tax  the  real  property  within  its  limits,  and  no  other. 

All  that  has  been  said  in  relation  to  the  county  tax,  is  equally 
applicable  to  the  tax  levied  by  the  corporation  of  the  town  of 
Jacksonville. 

We  are  of  opinion  that  neither  tax  was  legally  assessed,  and 
that  the  judgment  of  the  circuit  court  must  be  reversed. 

Judgment  reversed. 
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Stephen  Abrams,  Appellant,  v.  John  Lee,  Appellee. 

APPEAL  FKOM  SCOTT. 

Where  a  final  judgment  has  been  rendered  in  this  court,  it  is  not  open  to  any 
further  proceeding  in  the  circuit  court. 

This  was  an  action  of  account,  under  the  statute,  between 
copartners.  The  cause  was  heard  in  this  court,  uj^on  errors , 
assigned  by  both  parties,  as  will  be  seen  by  reference  to  twelfth 
Illinois  Keports,  p.  111.  After  hearing  and  decision  in  this 
court,  Abrams  took  a  certified  copy  of  the  judgment  and  opin- 
ion of  this  court,  to  the  circuit  court  of  Scott  county,  and  upon 
filing  the  same  in  that  county,  entered  his  motion  to  recommit 
the  cause  to  auditors,  to  have  an  account  stated  between  the 
partners,  parties  to  the  suit. 

This  motion  was  overruled  by  Woodson,  Judge,  and  there- 
upon the  cause  was  brought  to  this  court  by  appeal. 

The  motion  was  heard  at  June  term,  1852,  of  the  Scott  Cir- 
cuit Court. 

[*168]     *M.  McCoNNEL,  for  appellants. 

D.  A.  Smith,  for  appellee. 

Treat,  C.  J.  The  decision  of  the  circuit  court  was  clearly 
right.  The  case  was  already  res  adjudlcata.  It  was  submitted 
to  this  court  at  a  former  term,  in  pursuance  of  a  stipulation  of 
the  parties,  that  cross  errors  might  be  assigned  on  the  record, 
and  that  such  judgment  might  be  entered  here  as  the  circuit 
court  should  have  rendered.  This  court  then  came  to  the  con- 
clusion, on  a  thorough  review  of  the  whole  case,  that  the  circuit 
court  erred  in  not  rendering  judgment  for  the  defendant  in  bar 
of  the  action,  and  final  judgment  was  thereupon  entered  here 
in  his  favor.  Lee  v.  Abrams,  12  Illinois,  111.  That  was  a  full 
and  final  determination  of  the  case.  It  was  not  open  to  any 
further  proceeding  in  the  circuit  court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Lewis  Eufner,  Plaintiff  in  Error,  v.  Murray  McConnel  et  al., 
Defendants  in  Error. 

•        ERROR  TO  SCOTT. 

Covenant  in  deed — Constkuction  of. — A  covenant  by  the  grantors  in  a 
deed,  "that  their  heirs,  executors,  and  administrators  M'ill  warrant  and  defend 
the  title,"  is  not  a  covenant  that  the  grantors  will  personally  defend;  nor  does  it 
give  a  right  of  action  against  the  grantors  on  the  loss  of  the  title. 

Same — Remedy.— d?he  remedy  on  such  a  covenant  is  against  the  legal  and 
personal  representatives  of  the  grantors;  and  if  there  was  a  mistake  in  preparing 
the  deed,  a  court  of  equity  may  reform  it,  and  if  that  is  done,  an  action  may  be 
brought  against  the  grantors  on  a  breach  of  the  covenant. 

This  was  an  action  brought  in  the  Scott  Circuit  Court,  by 
Eufner  against  the  defendants  in  error,  on  a  plea  of  covenants 
broken,  averring  that  the  defendants  with  their  wives,  at  the 
county  of  Scott,  on  the  29th  day  of  August,  1842,  executed  a 
deed  to  one  Stark  Fielder,  reciting  it,  (the  covenant  is  stated  in 
the  opinion  of  the  court,)  which  deed  was  duly  acknowledged 
and  recorded,  and  avers  that  Fielder  and  wife,  on  the  9th  of 
October,  1845,  executed  a  deed  of  the  same  land  to  Eufner,  the 
plaintiff  in  error,  which  deed  was  also  acknowledged  and  re- 
corded; and  that,  on  the  10th  of  July,  1847,  William 
Eichard*son  and  others,  as  complainants,  filed  their  bill  [*169] 
on  the  chancery  side  of  the  court,  against  McConnel 
and  the  other  grantors,  and  Stark  Fielder  and  others,  as  defend- 
ants, to  which  they  filed  their  respective  answers  to  said  bill ; 
Stark  Fielder,  relying  upon  the  deed  from  McConnel  and  others, 
pleaded  that  he  was  a  purchaser  for  a  valuable  consideration, 
without  notice,  and  as  such  prayed  the  protection  of  the  court. 
At  September  term,  1850,  a  decree  was  entered,  decreeing  the 
sale  of  the  said  land,  and  that,  in  force  of  the  decree,  the  said 
land  was  sold  and  conveyed  to  one  William  Thomas ;  and  that 
the  title  to  Fielder  was  not  warranted  and  defended  by  McCon- 
nel, and  the  other  grantors  with  him,  but  was  by  virtue  of  the 
paramount  title  asserted  by  Eichardson  and  others,  defeated, 
and  that  Eufner,  as  the  grantee  or  assignee  of  the  said  Stark 
Fielder,  has  been  wholly  evicted  and  defeated,  whereby  an  action 
hath  accrued,  &c.  To  this  action  by  Eufner,  McConnel  and 
others  filed  a  demurrer,  which  was  sustained  by  the  court. 

Cited:  Legal  effect  of  covenant  of  warranty:  21  111.  221.  Remedy  for  breach 
of:  40  lU.  265;  17  111.  217.     When  binding  on  estate  only:  86  111.  478. 
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From  this  decision  of  the  Circuit  Court  of  Scott  county,  at 
May  term,  1852,  Woodson,  Judge,  presiding,  Eufner  sued  out 
this  writ  of  error. 

The  error  assigned  was  the  sustaining  of  the  demurrer  by  the 
circuit  court. 

D.  A.  Smith,  for  plaintiff  in  error. 

M.  McConnel,  for  defendants  in  error. 

Tkeat,  C.  J.  The  covenant  in  question  reads  thus :  "The 
said  Murray  McConnel  and  Mary,  his  wife,  and  Holloway  W. 
Yansyckle  and  Jane  L.,  his  wife,  parties  of  the  first  part,  hereby 
covenanting,  that  their  heirs,  executors,  and  administrators,  will 
warrant  and  defend  the  title  to  the  said  premises,  and  every 
part  thereof  to  him,  the  said  party  of  the  second  j)art,  his  heirs 
and  assigns  forever,  against  the  lawful  claim  or  claims  of  all 
and  every  person  or  persons  whatsoever,  claiming,  or  to  claim, 
the  same,  or  any  part  thereof."  The  declaration  sets  forth  an 
eviction  under  title  paramount,  and  then  avers  that  the  grantors 
have  not  kept  their  convenant,  to  warrant  and  defend  the  title, 
but  have  broken  the  same.  It  is  treated  as  a  covenant  on  the 
part  of  the  grantOTS,  that  they  will  personally  warrant  and  de- 
fend the  title.  Such  is  not  the  tenor  or  legal  effect  of  the  cov- 
enant. It  is  not  a  covenant  that  the  grantors  will  defend  the 
title ;  but  it  is  a  covenant  that  the  title  shall  be  defended  by 
their  heirs,  executors,  and  administrators.     It  does  not  give  a 

right  of  action  against  the  grantors  on  the  loss  of  the 
[*170]   title ;  but  *it  provides  a  remedy  against  their  legal  and 

personal  representatives.  It  exempts  the  grantors  from 
personal  liability ;  but  it  binds  their  descendants,  in  respect  of 
the  estate  that  may  be  cast  upon  them.  It  is  not  like  a  cove- 
nant, that  a  person  who  is  not  a  party  to  the  deed  shall  warrant 
and  defend  the  title.  In  such  a  case,  upon  the  eviction  of  the 
grantee,  and  the  failure  of  such  third  person  to  comply  with  the 
terms  of  the  covenant,  an  action  might  be  maintained  against 
the  grantor.  It  would  be  sustained  on  the  familiar  principle, 
that  what  a  party  undertakes  shall  be  done  by  another,  he  must 
himself  perform  on  the  default  of  that  other.  But  this  case  is 
essentially  different.  The  covenant  is,  that  the  act  shall  be  per- 
formed by  parties  who  can  have  no  legal  existence  during  the 
life  of  the  grantors.  While  the  grantors  survive,  they  can  have 
neither  heirs,  nor  executoi's  or  administrators.  The  covenant 
l«0 
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postpones  the  remedy  for  a  failure  of  the  title  until  the  decease 
of  the  grantors,  or  one  of  them.  Until  such  an  event  transpires, 
there  is  no  party  in  esse  who  can  be  called  on  to  avouch  the 
title.  This  is  the  only  construction  that  can  be  put  on  the  cov- 
enant. It  is,  indeed,  an  unusual  covenant ;  but  that  does  not 
help  the  plaintiff.  Parties  are  allowed  to  make  their  own  con- 
tracts. The  presumption  is,  that  the  grantors  refused  to  become 
personally  responsible  for  the  failure  of  the  title,  but  were  will- 
ing to  charge  their  estates  in  the  hands  of  their  legal  and  per- 
sonal representatives ;  and  that  the  grantee  preferred  to  accept 
such  a  covenant,  rather  than  have  none  at  all.  It  may  however 
be,  that  it  was  the  real  intention  of  the  parties  that  the  grantors 
should  warrant  and  defend  the  title,  and  that  a  mistake  was 
made  in  the  preparation  of  the  deed ;  but  it  is  not  competent 
for  a  court  of  law  to  hear  proof  of  that  intention,  and  rectify  the 
mistake.  If  there  was  such  a  mistake,  the  plaintiff  must  apply 
to  a  court  of  equity,  and  have  the  deed  reformed  ;  and  when  that 
is  done,  he  may  bring  an  action  against  the  grantors,  and  assign 
breaches  on  the  covenant. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Teumbull,  J.,  dissents. 


*WiLLiAM  Ross,  Appellant,  v.  James  T.  IE^^NG,  Appellee ;    [*1T1] 
and  James  Pryor,  Appellant,  v.  James  T.  Irving,  Ap- 
pellee. 

APPEAL  FROM  PIKE. 

Adverse  possession — Compensation  for  ijiprovements — Statute — 
Validity  of. — The  statute  of  this  State,  commonly  called  the  "occupying  claim- 
ants' law,"  which  exempts  theadverse  possessor  of  land  held  under  a  plain,  clear, 
and  connected  title  in  law  or  equity  deducible  of  record,  without  any  actual  no- 
tice of  a  paramount  title  in  like  manner  deducible  of  record,  from  any  liability 
for  the  rents  and  profits  of  the  land,  and  gives  him  compensation  for  lasting  and 
valuable  improvements  made  on  the  land  prior  to  the  receiving  of  such  actual 
notice,  is  constitutional. 

Same— Trial  by  jury — Right  of. — The  mode  of  assessing  the  value  of  such 
improvements  by  seven  commissioners,  provided  by  that  statute,  does  not  infringe 
upon  that  clause  of  the  constitution  which  guarantees  the  right  of  trial  by  jury. 

Same — "Actual  notice." — The  "actual  notice"  of  a  paramount  title  within 
the  meaning  of  this  statute,  is  the  commencement  of  a  suit  for  the  recovery  of 
the  land,  or  by  giving  to  the  adverse  possessor,  a  copy  of  the  entry  or  patent  from 
which  the  proprietor  derives  title. 

Cited:  Report  of  commissioners:  85  111.132.  Mode  of  assessment:  61111. 
UQ;  61  111.  118.     Trial  by  jury:  103  111.  374;   110  111.  33;  96  111.  207;    97  111.  615. 
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SAsrE — Trial  by  juey — Consteuction. — The  guarantee  in  the  constitution 
that  the  "light  of  trial  by  jury  should  remain  inviolate,"  is  to  be  construed  as 
preserving  the  right  of  that  mode  of  trial  as  it  was  understood  to  exist  at  the  time 
of  the  adoption  of  the  constitution. 

Trial  by  jury  is  onlj'  required  on  issues  of  fact,  in  civil  and  criminal  cases  in 
courts  of  justice,  and  cannot  be  extended  so  as  to  embmce  the  case  of  a  mere 
assessment  of  damages  or  the  valuation  of  property  made  out  of  court,  though 
done  under  an  order  of  court  directing  the  assessment  of  valuation. 

These  two  cases  were  argued  conjointly.  Irving  sued  one 
Brownell  and  Pryor  in  ejectment.  Ross  was  substituted  as  de- 
fendant for  Brownell.  The  verdict  and  judgment  in  the  circuit 
court,  was  for  Irving.  Seven  commissioners  were  appointed  to 
assess  the  value  of  the  improvements  which  had  been  made  upon 
the  land  recovered  in  ejectment.  The  parties  appealed,  and 
examined  witnesses  before  the  commissioners.  The  commis- 
sioners made  an  assessment  and  reported  it  to  the  circuit  court ; 
thereupon,  the  plaintiff  in  that  court  moved  to  quash  the  report, 
on  the  ground  that  the  law  under  which  it  was  made  was  un- 
constitutional. There  were  some  minor  objections  which  were 
overruled  on  the  circuit.  The  first  objection  was  sustained,  on 
the  ground  that  the  mode  provided  for  ascertaining  the  value  of 
the  improvements  was  unconstitutional.  Ross  and  Pryor,  ap- 
pealed. The  cause  was  heard  before  Minshall,  Judge,  at  March 
term,  1851,  of  the  Pike  Circuit  Court. 

A.  Williams,  A.  Lincoln,  and  W.  Thomas,  for  appellants. 

J.  Bradshaw  and  R.  S.  Blackwell,  for  appellee. 

[*172]  *Trumbull,  J.  The  questions  presented  for  decision 
in  these  cases  are  the  same,  and  involve  the  constitu- 
tionality of  what  is  commonly  known  as  the  "  occupying  claim- 
ants' law, "  and  of  the  mode  of  proceeding  under  it. 

This  law  was  originally  adopted  by  the  governor  and  judges 
of  the  Illinois  Territory  in  1811,  from  the  Kentucky  code, — was 
reenacted  by  the  first  legislature  assembled  under  the  State  gov- 
ernment, and  has  been  continued  from  that  day  to  this  in  the 
various  revisions  of  the  statute  which  have  in  the  mean  time 
taken  place.  Territorial  Laws,  Pope's  Revision,  485 ;  Acts  of 
1819,  40;  Acts  of  1829,  98;  Revised  Code  of  1833,  416;  R.  S. 
of  1845,  Title,  Ejectment,  ch.  36,  sect.  47  to  57. 

Section  one  of  this  law,  or  forty-seven,  as  it  is  incorporated 
into  the  Revised  Statutes,  exempts  every  person  who  is  evicted 
from  any  land  for  which  he  can  show  a  plain  and  connected 
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title  in  law  or  equity,  deduced  from  the  record  of  some  public 
office,  without  actual  notice  of  an  adverse  title  in  like  manner 
derived  from  record,  from  all  and  every  species  of  action,  on  ac- 
count of  any  rents  or  profits,  or  damages  which  shall  have  been 
done  or  accrued  at  any  time  prior  to  the  receipt  of  actual  notice 
of  the  adverse  claim  by  which  the  eviction  may  be  effected,  pro- 
vided such  person  obtained  peaceable  possession  of  the  land. 

Section  two  directs  that  the  court  giving  judgment  of  eviction, 
either  in  law  or  equity,  shall,  at  the  time,  nominate  seven  fit 
persons,  any  five  of  whom  shall  have  power,  and  it  shall  be  their 
duty,  to  go  on  the  premises,  and  after  viewing  the  same,  on  oath 
or  affirmation,  to  assess  the  value  of  "such  lasting  and  valuable 
improvements  which  shall  have  been  made  thereon  prior  to  the 
receipt  of  such  notice  as  aforesaid ;  and,  also,  to  assess  all  dam- 
ages the  land  may  have  sustained  by  the  commission  of  any 
kind  of  Waste,  or  by  deduction  of  soil  by  cultivation  or  other- 
wise, during  the  occupancy  of  the  person  evicted ;  and  then, 
after  taking  the  amount  of  one  from  the  other  as  the  nature  of 
the  case  may  require,  the  persons  making  the  assessment  are 
required  to  lodge  the  same,  signed  and  sealed  by  them,  with  the 
clerk  of  the  court  wherein  they  were  appointed,  whose  duty  it 
is  made,  at  the  next  term  thereafter,  to  enter  judgment  in  favor 
of  the  party  who  shall  ultimately  be  entitled  to  the  balance  ac- 
cording to  the  various  provisions  of  the  act. 

Section  three  makes  it  the  duty  of  the  persons  making  the 
assessment,  to  distinguish  between  such  improvements  as  were 
made  on  the  land  prior  to  notice,  and  those  which  were  made 
after  notice ;  also  to  take  into  consideration  and  ascer- 
*tain  the  value  of  all  necessary  and  lasting  improve-  [*173] 
ments  made  on  the  land  after  receipt  of  notice,  and  the 
amount  of  the  rent  and  profits  arising  from  the  whole  of  the 
improvements  on  the  land  from  the  time  that  notice  of  the  ad- 
verse claim  was  received  by  the  occupying  claimant,  and  then, 
after  taking  the  amount  of  one  from  the  other,  to  add  or  sub- 
tract the  balance  to  or  from  the  amount  of  the  value  of  the  im- 
provements which  shall  have  been  made  before  the  receipt  of 
notice,  as  the  nature  of  the  case  shall  require. 

Section  four  makes  it  the  duty  of  the  commissioners  to  esti- 
mate the  value  of  the  lands  in  dispute,  exclusive  of  any  im- 
provements that  shall  have  been  made  thereon,  and  if  the  value 
of  the  improvements  exceeds  the  estimated  value  of  the  land,  in 
that  case,  the  proprietor  of  the  better  title  is  authorized  to  con- 
vey his  better  title  to  the  occupying  claimant,  and  thereupon 
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judgment  is  to  be  entered  in  his  favor  against  the  occupjdng 
claimant,  for  such  estimated  value. 

Section  five  declares  that  the  persons  nominated  by  the  court 
shall  be  called  commissioners,  and  shall  respectively  take  an 
oath  or  affirmation,  to  do  equal  right  to  the  parties  in  contro- 
versy ;  and  shall  also  have  power  and  authority  to  call  witnesses 
and  administer  the  necessary  oaths,  and  to  examine  them  for 
the  ascertainment  of  any  fact  material  in  the  inquiry  and  as- 
sessment directed  to  be  made. 

Section  six  requires  the  commissioners  to  state  separately,  the 
result  of  each  estimate  of  value ;  provides  for  their  compensa- 
tion, and  that  the  law  shall  not  be  extended  to  impair  the  obli- 
gation of  contracts,  or  to  authorize  the  occupying  claimant  to 
be  twice  paid  for  his  land,  and  gives  to  a  person  other  than 
the  proprietor  of  the  better  title  who  has  paid  the  occupying 
claimant  for  his  improvements,  the  same  redress  as  is  allowed 
to  the  occupying  claimant. 

Section  seven  authorizes  the  appointment  of  commissioners 
to  assess  the  value  of  improvements,  &c.,  where  a  person  is 
evicted  in  case  of  arbitration,  or  by  consent  of  the  parties. 

Section  eight  declares  what  shall  constitute  notice  of  an  ad- 
verse claim  or  title  to  the  land  within  the  meaning  of  the  act, 
and  provides  that  the  proprietor  of  the  better  title  shall  in  no 
case  be  compelled  to  pay  for  improvements  made  after  notice, 
more  than  what  is  equal  to  the  rents  and  profits. 

Section  nine  declares  that  notice  to  the  occupying  claimant 
shall  bind  those  claiming  under  him,  to  the  extent  of  such  claim. 

Section  ten  declares  that  the  act  shall  not  be  construed  to 
prevent  any  court  from  issuing  a  precept  to  stay  waste, 
[*174]  and  *ruling  the  party  to  give  bond  and  security  in  such 
manner  as  such  court  may  think  right. 

The  substance  of  the  whole  law  and  all  its  provisions,  in  any 
way  material  to  the  present  investigation,  are  embraced  in  the 
foregoing  abstract. 

The  provisions  of  the  constitution  with  which  the  law  is  sup- 
posed to  be  in  conflict,  are  the  following : — 

That  no  freeman  shall  be  disseized  of  his  freehold,  or  in  any 
manner  deprived  of  his  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land;  that  no  ex  post  facto  law,  nor  any 
law  impairing  the  validity  of  contracts  shall  ever  be  made  ;  that 
no  man's  property  shall  be  taken  or  applied  to  public  use  with- 
out the  consent  of  his  representatives  in  the  general  assembly, 
nor  without  just  compensation  being  made  to  him;  that  every 
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person  ought  to  obtain  right  and  justice  freely,  and  without 
being  obhged  to  purchase  it,  completely,  and  without  denial, 
promptly,  and  without  delay,  conformably  to  the  laws  ;  'and  that 
the  right  of  trial  by  jury  shall  remain  inviolate. 

We  will  just  inquire  whether  there  is  any  thing  repugnant  to 
any  of  the  provisions  of  the  constitution  which  have  been  quoted, 
in  the  fact  of  requiring  the  successful  claimant  of  land  to  pay 
for  lasting  and  valuable  improvements  put  upon  it  by  one  in 
possession  under  a  clear  and  connected  title  deducible  of  record, 
without  notice  of  the  adverse  title ;  and,  secondly,  whether,  if 
there  be  not,  the  mode  of  estimating  the  damages  and  the  value 
of  the  improvements  without  the  intervention  of  a  jury,  is  con- 
stitutional. 

It  will  be  observed,  that  the  statute  is  of  an  equitable  char- 
acter, that  it  does  not  provide  for  compensating  the  occupant 
in  any  and  all  cases  for  the  improvements  which  he  may  have 
made  upon  the  land  of  another,  but  only  in  cases  where  he 
entered  peaceably  on  the  land,  having  a  clear,  connected  title 
of  his  own,  and  made  the  improvements  before  receiving  notice 
of  the  title  of  his  adversary.  There  is  something  so  mani- 
festly right  and  just  in  such  a  statute,  that  it  would  be  strange 
indeed,  if  the  people,  in  their  organic  law,  should  have  inhib- 
ited the  legislature  from  passing  it.  The  law  is  not  intended 
to,  nor  does  it  disseize  the  proprietor  of  his  land,  nor  deprive 
him  of  his  property.  In  case  the  value  of  the  improvements 
exceeds  the  value  of  the  land,  it  is  optional  with  him  to  sell 
his  land  at  the  estimated  value,  or  pay  for  the  improvements 
and  retain  both.  By  this  arrangement,  the  proprietor  is  not 
deprived  of  any  portion  of  his  property ;  for  the  improvements 
put  upon  the  land,  under  the  circumstances  specified  in  the  stat- 
ute, do  not  constitute  part  of  the  land,  nor  belong  to  the 
*successful  claimant.  It  is  an  arbitrary  rule  of  the  [*175] 
common  law,  by  which  the  word  "land"  is  made  to  have 
an  indefinite  extent  upwards  as  well  as  downwards,  and  to  in- 
clude not  only  the  face  of  the  earth,  but  all  fixtures  upon  it ; 
and  it  would  be  competent  for  the  legislature  at  any  time  to  pro- 
vide, that,  for  the  future,  and  so  far  as  it  did  not  interfere  with 
improvements  or  contracts  already  made,  buildings  and  other 
fixtures  upon  land  should  be  deemed  personal  estate.  It  is  not 
pretended,  that  the  law  under  consideration  was  not  enacted 
many  years  before  the  improvements  in  these  cases  were  made ; 
it  cannot,  therefore,  be  objected  to  as  retrospective,  or  in  any 
manner  impairing  the  obligation  of  a  contract ;  for  the  improve- 

185 


175  SPRINGFIELD. 


Ross  V.  Irving;   Pry  or  v.  Ii-ving. 


ments  having  been  made  with  a  knowledge  of,  and  under  the 
law,  the  act  itself  may  be  regarded  as  part  of  the  contract  under 
which  they  were  made.  So  far,  then,  from  the  successful  claim- 
ant being  deprived  of  any  of  his  property  by  having  to  pay  for 
the  improvements,  he  would  thereby  be  depriving  the  occupying 
claimant  of  the  fruits  of  his  labor  and  industry,  were  he  per- 
mitted to  take  them  without  making  compensation.  Under 
such  circumstances,  the  occupying  claimant  who  had  made  the 
improvements,  could,  with  some  reason,  invoke  in  his  behalf, 
the  constitutional  provision  which  declares  that  no  freeman 
shall  be  deprived  of  his  property,  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land. 

It  is  admitted,  that  the  legislature  has  not  the  power  to  take 
one  man's  property,  either  without  or  with  compensation,  and 
give  it  to  another.  The  right  to  take  the  j)roperty  of  the  citi- 
zen without  his  consent,  is  confined  to  cases  where  it  is  taken 
for  public  use,  and  then  it  can  only  be  done  on  just  compensa- 
tion being  made.  But  this  provision  of  the  constitution  is  not 
interfered  with  by  the  law  under  consideration.  This  law  does 
not  undertake  to  deprive  the  owner  of  his  land  without  his  con- 
sent, but  requires  that,  after  being  laid  by  till  improvements 
have  been  made  upon  it  under  a  title  apparently  good,  he  shall 
not  recover  the  land  together  with  the  improvements  which  have 
made  it  valuable,  and  which  never  were  his,  without  paying  for 
such  improvements  their  reasonable  value. 

It  is  nothing  more  than  the  assertion  of  a  principle  of  almost 
daily  application  in  courts  of  chancery,  that  he  who  asks  equity 
must  do  equity.  The  guaranties  of  the  constitution  are  as  sa- 
cred and  as  binding  in  courts  of  equity  as  of  law ;  and  who  ever 
supposed,  when  a  party  went  into  chancery  having  clear  rights, 
which  the  court  refused  to  recognize  or  enforce,  except  upon 
such  terms  as  would  also  protect  the  rights  of  the  opposite  party, 
that  he  was  thereby  deprived  of  his  property  with- 
[*176]  *out  his  consent?  or  obliged  to  purchase  right  and.  jus- 
tice? It  is  the  party's  own  fault  if  he  does  not  obtain 
his  land  freely  and  promptly.  It  is  in  his  power  to  institute  suit, 
or  give  notice  to  the  person  entering  upon  the  land  before  any 
improvements  have  been  made,  and  then  he  will  have  none  to 
pay  for ;  but  if  he  delays  the  assertion  of  his  right  to  the  land, 
or  even  to  give  notice  of  his  title,  till  the  industry  and  means  of 
another  supposing  it  to  be  his  own,  has  placed  upon  it  lasting 
and  valuable  improvements,  he  has  no  right  then  to  complain 
that  he  cannot  have  the  benefit  of  the  improvements  without 
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j)aying  for  them.  The  same  principle,  involved  in  the  occupy- 
ing claimants'  law,  applies  with  equal  force  to  that  portion  of 
the  mechanics'  lien  law,  relating  to  the  rights  of  prioi*  and  sub- 
sequent incumbrances,  and  yet,  the  constitutionality  of  the  latter 
act  has  never,  to  our  knowledge,  been  questioned. 

Laws  similar  in  principle  to  the  one  under  consideration  ex- 
ist in  many,  if  not  most,  of  the  States  of  the  Union,  and  the 
weight. of  authority  is  decidedly  in  favor  of  their  constitutional- 
ity. 2  Kent's  Com.  335;  Jones  v.  Carter,  12  Mass.  314;  Arm- 
strong V.  Jackson,  1  Blackf.  374 ;  Hunt  v.  McMahan,  5  Ohio, 
79 ;  Bodley  v.  Craig,  1  Bibb,  1 ;  Fowles  v.  Halbert,  4  Bibb,  52 ; 
Estill  V.  Willhite,  Hardin,  528 ;  Dunn's  Heirs  v.  Games,  2  Mc- 
Lean, 344;  Lamore  v.  Winter,  13  Ala.  31 ;  Davis  v.  Powell,  13 
Ohio,  308;  Fisher  v.  Cockerill,  5  Monroe,  132. 

In  the  case  last  cited,  the  court  of  appeals  of  Kentucky  re- 
mark in  reference  to  their  occupant  law  of  1812,  as  follows: 
"It  has  been  so  often  held  by  this  court  that  the  act  of  1812  is 
constitutional,  and  so  frequently  have  its  provisions  been  car- 
ried into  effect,  without  a  question  as  to  its  validity,  that  it  is 
unnecessary  to  cite  the  cases,  or  repeat  their  reasoning. "  The 
same  court  in  the  case  of  Gaines  v.  Buford,  1  Dana,  494,  in 
speaking  of  their  occupant  laws,  use  this  language :  "The  acts 
to  secure  compensation  to  the  evicted  owner  for  his  improve- 
ments, are  nothing  more  than  a  remedy  to  enforce  the  perform- 
ance of  a  duty  enjoined  by  every  principle  of  natural  justice. 
The  bond  fide  occupant  who  converts  the  wilderness  into  a 
farm,  renders  the  land  more  valuable  by  the  addition  of  his 
improvements.  The  question  in  such  a  case  is.  Shall  the  suc- 
cessful claimant  profit  by  the  labor  and  expenditures  of  the 
occupant  by  getting  them  for  nothing,  or  shall  he  make  compen- 
sation? Justice  answers,  that  no  one  without  paying  a  consid- 
eration, or  contracting  to  do  so,  shall  be  enriched  by  the  loss  of 
another.  Hence,  the  successful  claimant  is  bound  in  conscience 
to  make  compensation  for  improvements  which  cost  him  noth- 
ing, but  which  may  have  cost  the  occupant  much  toil 
*and  money.  Our  occupant  laws  reduce  this  moral  duty  [*177] 
to  a  legal  obligation.  Independent  of  our  statute,  the 
chancellor,  acting  upon  the  basis  of  natural  equity,  would  secure 
to  the  bond  fide  occupant  the  value  of  his  ameliorations.  The 
statutory  remedy  affords  relief  for  the  same  thing  according  to 
a  rule  prescribed  by  legislative,  instead  of  judicial  power.  The 
occupant  pays  in  improvement,  a  consideration  for  the  compen- 
sation secured.     All  this  may  be  done,  I  think,  without  render- 
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ing  invalid  and  insecure  the  right  and  interest  of  the  successful 
claimant  in  and  to  the  land." 

Justice  Story,  in  the  case  of  Bright  v.  Boyd,  1  Story's  Eep. 
494,  uses  this  language:  "The  question  as  to  the  right  of  the 
purchaser,  bond  fide,  and  for  a  valuable  consideration,  to  com- 
pensation for  permanent  improvements  made  upon  the  estate, 
which  have  greatly  enhanced  its  value,  under  a  title  which  turns 
out  defective,  he  having  no  notice  of  the  defect,  is  one  upon 
which,  looking  to  the  authorities,  I  should  be  inclined  to  pause. 
Upon  the  general  principles  of  courts  of  equity,  acting  ex  equo 
et  bono,  I  own,  that  there  does  not  seem  to  me  any  just  ground 
to  doubt  that  compensation,  under  such  circumstances,  ought  to 
be  allowed  to  the  full  amount  of  the  enhanced  value,  upon  the 
maxim  of  the  common  law.  Nemo  debet  locupletari  ex  aUcrius 
incommodo."  In  answer  to  the  argument,  that  the  moment  a 
house  is  built  upon  a  lot  of  land,  it  belongs  to  the  owner  of  the 
land  by  mere  operation  of  law,  and  that  he  may  certainly  pos- 
sess and  enjoy  his  own,  Justice  Story  goes  on  to  say:  "This  is 
merely  stating  the  technical  rule  of  law,  by  which  the  true  owner 
seeks  to  hold  what,  in  a  just  sense,  he  never  had  the  slightest 
title  to,  that  is,  the  house.  It  is  not  answering  the  objection,  but 
merely  dryly  stating  that  the  law  so  holds.  But  then,  admitting 
this  to  be  so,  does  it  not  furnish  a  strong  ground  why  equity 
should  interfere  and  grant  relief?"  See  also  2  Story's  Eq.  §799a. ; 
Hart's  Heirs  v.  Baylor,  Hard.  597 ;  Jones  v.  Jones,  4  Gill,  SS. 
We  are  aware  of  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Green  v.  Biddle,  5  Cond.  370,  declaring  the 
occupant  law  of  Kentucky  of  1812  repugnant  to  the  compact  of 
1789,  between  Virginia  and  Kentucky;  but  that  act,  as  is  shown 
by  the  case  itself,  was  obnoxious  to  several  objections  which 
could  not  be  made  to  the  act  of  1793,  from  which  ours  was 
taken ;  and  the  same  court,  in  the  case  of  the  Bank  of  Ham- 
ilton V.  Dudley's  Lessees,  2  Peters,  525,  in  considering  the 
occupant  law  of  Ohio,  and  after  deciding,  that  the  mode  pro- 
vided by  that  act  for  the  assessment  of  the  value  of  improve- 
ments, &c.,  by  commissioners,  could  not  be  carried  out  in  the 

federal  courts  in  suits  at  law,  for  the  reason  that  it  would 
[*178]    *conflict  with  the  mode  of  proceeding  prescribed  for  those 

courts  b}'  the  seventh  amendment  to  the  Constitution  of 
the  United  States,  proceed  to  say :  "But  this  inability  of  the 
courts  of  the  United  States  to  proceed  in  the  mode  prescribed 
by  the  statute,  does  not  deprive  the  occupant  of  the  benefit  in- 
tended him.     The  modes  of  proceeding  which  belong  to  courts 
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of  chancery  are  adapted  to  the  execution  of  the  law,  and  to  the 
equity  side  of  the  court  he  may  apply  for  relief.  Sitting  in 
chancery,  it  can  appoint  commissioners  to  estimate  improve- 
ments, as  well  as  rents  and  profits,  and  can  enjoin  the  execu- 
tion of  the  judgment  at  law  till  its  decree  is  complied  with." 
Here  is  a  direct  recognition  of  the  constitutionality  of  the  prin- 
ciple of  the  law ;  for  it  would  have  been  idle  to  have  turned  the 
occupant  round  to  chancery  to  seek  relief,  under  a  void  law. 

It  is  stated  in  a  note  to  2  Kent's  Com.  336,  that  it  was  held 
in  Tennessee,  in  the  case  of  Nelson  v.  Allen,  1  Yerger,  360,  that 
"a  statute  of  1813,  giving  to  the  defendant  in  ejectment  as 
against  the  rightful  owner,  the  value  of  the  improvements  made 
upon  the  land,  was  unconstitutional  and  void. "  Not  having  had 
access  to  the  Tennessee  act,  or  the  decision  upon  it,  we  are  unad- 
vised as  to  the  precise  character  of  either ;  but  unless  it  had  been 
so  held  in  that  State,  we  are  not  apprised  of  a  case  anywhere,  in 
which  a  law,  similar  in  principle  to  ours,  has  been  decided  uncon- 
stitutional ;  and  conclude  that  the  weight  of  authority,  as  well  as 
the  reason  of  the  thing,  are  in  favor  of  the  validity  of  such  laws. 

The  second  question  for  consideration  is  the  proceeding  by 
commissioners  to  estimate  the  value  of  the  improvements,  and 
the  rents  and  profits.  The  question  has  been  asked,  who  is  to 
determine  the  right  of  the  occupying  claimant  to  pay  for  his  im- 
provements, and  whether  he  comes  within  the  provisions  of  the 
law?  Manifestly,  the  court  pronouncing  judgment  of  eviction 
must  determine  these  questions,  and  will  require  to  be  satisfied 
before  appointing  commissioners,  that  the  person  evicted  had  a 
plain  and  connected  title  to  the  land  in  law  or  equity,  deducible  of 
record,  without  notice  of  the  adverse  title  at  the  time  he  made  the 
improvements.  These  are  questions  proper  for  the  consideration 
of  a  court,  and  even  if  a  jury  were  impanelled,  it  would  not  be 
their  province  to  determine  upon  the  validity  and  effect  of  the  title 
papers  of  the  party,  and  whether  they  constituted  a  connected 
title  in  law  or  equity.  The  actual  notice  required  by  the  stat- 
ute, is  notice,  either  by  the  commencement  of  a  suit,  or  by  giv- 
ing a  copy  of  the  entry  or  patent  from  which  the  proprietor 
derives  title,  to  the  opposite  party :  and  it  is  as  much  the  province 
of  a  court  to  determine  whether  such  notice  has  been 
*given,  as  it  is  to  decide  whether  a  party  in  an  ordinary  [*179] 
suit  has  been  served  with  process. 

The  main  objection  to  the  mode  of  proceeding  prescribed  by 
the  act  is,  that  it  substitutes  seven  commissioners  in  the  place 
of  a  jury  to  make  the  assessments  which  it  authorizes. 
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A  similar  provision  in  the  occupant  law  of  Ohio  was  held  to 
be  repugnant  to  the  seventh  amendment  of  the  Constitution  of 
the  United  States,  and  consequently  incapable  of  execution  in 
the  federal  courts,  in  the  case  of  Bank  of  Hamilton  v.  Dudley's 
Lessees,  already  quoted ;  but  that  provision  of  the  United  States 
Constitution  has  reference  alone  to  i3roceedings  in  the  courts  of 
the  United  States,  and  has  been  repeatedly  held  to  have  no  ap- 
plication to  proceedings  in  the  courts  of  the  several  States  ;  con- 
sequently the  only  question  with  us  is.  Does  the  mode  of  assess- 
ment prescribed  by  the  act  interfere  with  any  provision  of  our 
State  constitution  ?  In  considering  this  point,  it  will  be  proper 
to  look  to  the  guaranty  of  the  right  of  trial  by  jury,  contained 
in  both  the  old  and  the  new  constitution  of  Illinois.  They  are 
as  follows :  "The  right  of  trial  by  jury  shall  remain  inviolate." 
Constitution  of  1818,  art.  8,  §  6.  "The  right  of  trial  by  jury 
shall  remain  inviolate ;  and  shall  extend  to  all  cases  at  law, 
without  regard  to  the  amount  in  controversy."  Constitution  of 
,1848,  art.  13,  §  6.  It  will  be  observed  that  the  right  of  trial  by 
jury  in  the  United  States  courts  does  not  extend  to  all  cases  at 
common  law,  without  regard  to  the  amount  in  dispute,  but  only 
"to  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars."  Art.  7,  Amendments  Constitution  U.  S. 
The  legislature  of  Illinois  gave  to  the  old  constitution  of  the 
State  the  same  construction  as  it  respected  the  amount  which 
must  be  in  controversy  to  entitle  a  party  to  a  jury,  that  is,  they, 
in  many  instances,  limited  jurj^  trials  to  cases  where  the  matter 
in  controversy  exceeded  twenty  dollars.  E.  S,  321.  Whether 
this  legislative  construction  was  consistent  with  the  constitution 
of  1818,  it  is  unnecessary  now  to  inquire,  and  it  is  only  referred 
to  for  the  purpose  of  showing  the  reason  which  led  to  the  inser- 
tion of  the  additional  words  in  reference  to  jury  trials  in  the 
constitution  of  1848.  The  object  and  design  of  these  additional 
words  were  to  prevent  such  a  construction  as  had  been  put  upon 
the  constitution  of  ISIS,  and  to  give  the  right  of  a  jury  trial  in 
cases  at  law  without  regard  to  the  amount  in  controversy ;  not 
to  extend  it  to  a  class  of  cases  which  had  not  before  been  entitled 
to  it.  The  two  constitutions,  therefore,  so  far  as  the  present 
inquiry  is  concerned,  mean  the  same  thing.  They  do  not  pro- 
vide, as  does  the  Constitution  of  the  United  States,  in 
[*1S0]  reference  to  its  *courts,  that  "in  suits  at  common  law 
the  right  of  trial  by  jury  shall  remain  inviolate, "  that 
is,  shall  remain  as  it  was  understood  to  exist  at  the  time  the 
respective  constitutions  were  adopted,  except  that  under  the 
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last  the  amount  in  controversy  should  make  no  difference  as  to 
the  right.  Wells  i\  Caldwell,  1  Marsh.  444 ;  Harrison  v.  Childs, 
3  Litt.  195;  Murphy  v.  The  People,  3  Cowen,  816. 

The  law  in  -question  was  adopted  from  the  Kentucky  statute 
of  1793,  and,  so  far  as  we  are  advised,  its  constitutionality  had 
never  been  questioned  up  to  the  time  of  its  incorporation  into 
the  territorial  laws  in  January,  1811 ;  but  it  had  then  been  re- 
peatedly enforced  irt  the  State  of  Kentucky,  and  regarded  as 
valid  by  all  her  courts. 

It  was  not  till  1S23,  and  several  years  after  the  adoption  of 
the  first  constitution  by  the  people  of  Illinois,  that  the  decision 
in  the  case  of  Green  v.  Biddle,  throwing  doubt  upon  the  consti- 
tutionality of  this  law,  was  made.  What,  under  such  circum- 
stances, must  have  been  the  understanding  of  the  framers  of 
the  constitution  of  1818,  as  to  the  validity  of  assessments  made 
without  the  intervention  of  a  jury?  They  had  known  of  the 
existence  of  the  act  as  a  part  of  the  territorial  laws  since  1811 ; 
that  it  was  adopted  from  Kentucky,  where  it  had  been  enforced 
for  many  years  without  a  question  as  to  its  validity ;  and  were 
doubtless  familiar  with  the  principle  by  which,  in  adopting  a 
law  from  another  State,  the  construction  which  has  been  placed 
upon  it  is  also  adopted.  When,  therefore,  they  guaranteed  the 
right  of  trial  by  jury,  as  it  then  existed,  they  cannot  be  supposed 
to  have  intended  to  extend  it  to  cases  arising  under  a  law  which 
neither  the  governor  and  judges  of  the  Territory  who  had  adopted 
it,  nor  the  judicial  tribunals  of  the  State  from  which  it  was 
taken,  had  ever  regarded  as  allowing  of  a  jury  trial. 

The  fact,  that  the  Ordinance  of  1787  secured  to  the  inhabit- 
ants of  the  Territory  the  right  of  trial  by  jury,  and  that  the 
occupant  law  may  have  been  in  conflict  with  that  instrument, 
and  therefore  void,  would  not,  if  admitted,  which  is  by  no  means 
the  case,  alter  the  meaning  to  be  given  to  the  constitution  which 
was  adopted  when  we  became  a  State. 

The  framers  of  our  State  government  were  practical  men,  and 
adopted  a  constitution  with  reference  to  the  state  of  things  as 
they  were  then  understood  to  exist ;  and  it  is  far  more  probable 
that  in  securing  the  right  of  trial  by  jury,  as  they  then  found  it, 
they  intended  the  right  as  it  was  then  practiced  upon,  and  had 
been  for  many  years  understood  by  the  territorial  legislature,  and 
not  as  it  might  be  supposed  to  exist  if  a  certain  law,  the 
*validity  of  which  had  never  then  been  questioned,  [*1S1] 
should  be  held  invalid  by  reason  of  its  repugnance  to 
the  ordinance.    At  the  time  the  present  constitution  was  adopted 
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the  act  was  of  near  forty  years'  standing,  had  been  repeatedly 
reenacted  by  different  legislatures,  and  had  been  recognized  as 
valid  by  the  Supreme  Court  in  directing  proceedings  under  it. 
Doe  V.  Hill,  Breese,  246.  Is  it  to  be  presumed,  in  the  face  of 
this  long  acquiescence  in  the  validity  of  the  law  by  all  the  de- 
jmrtments  of  the  government,  that  the  framers  of  the  constitu- 
tion in  1848,  supposed  the  law  unconstitutional ;  for  unless  they 
did,  it  is  clear  that  no  act  of  theirs  has  made  it  so. 

There  is  another  view  in  which  a  jury  is  not  required,  under 
the  constitution,  to  carry  into  effect  the  provisions  of  the  law. 
'J'rial  by  jury  is  only  required  on  issues  of  fact  in  civil  and 
criminal  cases  in  courts  of  justice,  which  is  not  understood  .to 
embrace  the  case  of  a  mere  assessment  of  damages,  or  value, 
made  out  of  court,  Beekman  v.  Saratoga  and  Schenectady 
Eailroad  Co.  3  Paige,  45. 

After  a  recovery  by  the  successful  claimant,  and  the  determi- 
nation by  the  court  that  the  occupant  comes  within  the  provi- 
sions of  the  law  so  as  to  entitle  him  to  pay  for  his  improvements, 
there  is  no  issue  left  between  the  parties  to  be  tried.  All  that 
there  remains  to  give  effect  to  the  law  and  which  a  jury  could 
perform,  is  to  make  the  various  assessments  of  value  and  dam- 
ages provided  for  by  the  act,  and  to  report  the  same  to  the 
court.  If  commissioners  are  not  competent  under  the  constitu- 
tion to  make  these  assessments,  how  is  it  that  after  a  judgment 
by  default  in  an  action  upon  a  penal  bond,  or  instrument  of 
writing  for  the  payment  of  mone}'  only,  that  a  jury  is  dispensed 
with  and  the  clerk  is  permitted  to  assess  the  damages  ?  If  it  be 
said  that  the  default  admits  the  cause  of  action  and  the  defend- 
ant's liability,  leaving  only  the  extent  of  that  liability  to  be  as- 
certained, it  may  also  in  like  manner  be  said,  after  a  recovery 
in  ejectment  and  a  decision  of  the  court  that  the  evicted  part}' 
entered  upon  the  land  under  a  clear  and  connected  title  of  record 
without  notice  of  the  adverse  title,  that  these  facts  are  as  com- 
pletely and  quite  as  satisfactorily  established,  as  they  would  be 
by  the  technical  admission  growing  out  of  a  default ;  and  that 
nothing  remains  to  be  done  but  to  assess  the  amount.  It  is  the 
usual  practice  in  Illinois,  and  we  believe  in  most  of  the  States, 
to  assess  the  damages  for  right  of  way  without  the  intervention 
of  a  jury.  The  persons  who  make  these  assessments  are  in 
many  instances  required  to  take  into  consideration  not  only  the 
value  of  the  land  taken  for  public  use,  but  also  various  other 
matters,  such  as  the  benefits  to  result  to  the  owner  from  the  use 
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to  *whic}i  his  land  is  to  be  applied.     These  inquiries,    [*182] 
which  are  as   complicated   as  any  to  be   made   under 
the  occupant  law,  have  from  time  immemorial  been  made  by 
commissioners  or  householders,  and  that,  too,  without  a  serious 
question  as  to  the  constitutionality  of  the  mode  of  proceeding. 

So,  too,  by  our  replevin  act,  R.  S.  434,  it  is  declared,  that 
"if  the  plaintiff  shall  not  prosecute  his  suit,  or  if  judgment  shall 
in  any  manner  be  given  for  the  defendant  without  a  trial,  the 
damages  in  such  case  may  be  assessed  by  the  court  on  hearing 
such  testimony  as  may  be  offered  on  the  subject."  This  court, 
in  disposing  of  an  objection  to  the  constitutionality  of  this  statute 
in  the  case  of  Campbell  v.  Head,  13  Illinois,  127,  say,  "This  was 
one  of  the  cases  in  which  the  court  was  authorized  to  assess  the 
damages.  Nor  is  this  any  violation  of  the  right  of  trial  by  jury, 
which  is  secured  by  the  constitution.  Here  was  no  trial,  for 
there  was  no  issue  between  the  parties  to  be  tri'ed.  The  right 
of  the  defendant  to  recover  his  damages  was  already  adjudged 
to  him,  and  it  was  merely  an  inquiry  as  to  the  extent  of  those 
damages.  It  was  competent  for  the  legislature  to  provide  that 
these  should  be  ascertained  without  the  intervention  of  a  jury." 

The  decision  of  the  Supreme  Court  of  Pennsylvania,  in  the 
matter  of  the  Pennsylvania  Hall,  5  Barr,  204,  is  particularly  in 
point  upon  this  branch  of  the  case.  The  court  in  that  case  held 
a  law  constitutional  which  provided  for  assessing  damages  in 
case  of  property  destroyed  by  mobs  by  an  inquest  of  six  men 
on  inspection  out  of  court.  The  decision  is  based  on  the  ground 
tbat  the  constitutional  guaranty  of  the  right  of  trial  by  jury  ap- 
plies to  the  trial  of  issues  in  court  of  civil  and  criminal  causes, 
and  not  to  an  assessment  of  damages  out  of  court. 

The  decision  in  the  case  of  The  Bank  of  Hamilton  v.  Dudley's 
Lessees  may  be  supposed  to  conflict  with  this  view  of  the  case ; 
but  that  decision  does  not  pretend  to  question  the  right  of  the 
State  of  Ohio  to  dispense  with  a  jury  in  such  a  case  in  her  own 
courts,  and  the  supreme  court  of  that  State  in  the  case  of 
Hunt  V.  McMahon,  5  Ohio,  79,  sustained  the  constitutionality 
of  their  occupant  law  in  all  its  parts,  which  is  a  decision  di- 
I'ectly  in  point  upon  all  the  questions  involved  in  this  case. 

The  Supreme  Court  of  Indiana,  following  the  decision  of  the 
Supreme  Court  of  the  United  States,  held  the  mode  of  valuing 
improvements  by  commissioners  to  be  unconstitutional,  but 
sustained  the  principle  of  the  law  so  far  as  it  gave  the  evicted 
occupant  pay  for  his  improvements,  and  directed  a  jury  to  be 
impanelled  to  assess  their  value.  In  our  view  the  law  must  be 
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carried  into  effect  in  the  manner  prescribed  by  the  act 

[*1S3]    itself,  *or  not  at  all.     It  is  a  statutory  proceeding,  and 

if  the  legislature  have  prescribed  a  mode  for  making  it 

effectual  which  is  unconstitutional,  the  courts  have  no  authority 

to  reject  that  mode  and  adopt  a  different  one. 

It  has  been  decided  in  Kentucky,  that  when  equity  would 
have  had  jurisdiction  of  a  similar  case,  and  could  have  pro- 
ceeded without  a  jury,  it  is  no  infraction  of  the  constitution  for 
a  common  law  court  to  proceed  under  a  statute  giving  a  sum- 
mary remedy  in  the  same  sort  of  case  without  the  intervention 
of  a  jury.     Creighton  v.  Johnson,  6  Littell,  241. 

From  the  best  consideration  we  have  been  able  to  bestow  upon 
the  law  in  question,  we  cannot  but  regard  it  as  highly  equitable 
in  its  character,  and  constitutional  in  principle;  and  we  see 
nothing  in  the  mode  prescribed  for  its  execution  calculated  to  do 
injustice  to  any  .one,  or  that  interferes  with  the  constitutional 
right  of  trial  by  jury,  when  properly  understood. 

A  number  of  exceptions  were  taken  to  the  report  of  the  com- 
missioners in  each  of  these  cases,  but  the  circuit  court  based  its 
decision  entirely,  as  the  record  shows,  upon  the  alleged  uncon- 
stitutionality of  the  act  under  which  the  commissioners  were  ap- 
pointed, and  for  that  reason  alone  set  the  report  in  each  case 
aside.  Whether  any  of  the  other  objections  were  well  taken  we 
will  not  now  undertake  to  determine,  as  they  were  never  passed 
upon  by  the  circuit  court.  Our  act,  as  has  been  already  stated, 
was  adopted  from  Kentucky,  and  upon  the  principle  that  when 
a  legislature  adopts  a  law  of  another  State,  it  also  adopts,  as  a 
general  rule,  the  construction  which  such  law  has  received  in 
the  State  from  which  it  is  taken,  we  must  look  to  the  Kentucky 
courts  for  the  proper  construction  of  our  act.  It  has  been  de- 
cided in  that  State,  that  reasonable  notice  to  the  opposite  party, 
his  agent,  or  attorney,  is  requisite  before  making  the  assess- 
ment, and  that  the  court  to  which  the  report  is  made  may,  for 
sufficient  cause,  set  it  aside  and  direct  another  by  the  same  or 
other  commissioners.  Bodley  v.  Craig,  1  Bibb,  1 ;  Johnson  v. 
Doan,  1  Bibb,  116. 

Judgments  reversed,  and  causes  remanded,  with  directions  to 
the  circuit  court  to  pass  upon  the  objections  made  to  the  reports 
of  the  commissioners,  other  than  the  one  to  the  constitutionality 
of  the  law  under  which  they  were  appointed,  and  to  take  such 
other  steps  iu  the  causes  as  to  law  and  justice  appertain. 

Judgment  reversed. 
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*  John  C.  Waldo,  Appellant,  v.  Joseph  Gray,  Appellee.    [*1S4] 
APPEAL  FROM  MORGAN. 

Exemptions — Statxjte. — Property  which  is  indivisible  and  of  greater  value 
than  sixty  dollars,  cannot  be  claimed  by  a  judgment  debtor,  as  being  exempt  from 
execution  under  our  statute. 

The  owner  cannot  retain  such  property  by  paying  the  officer  the  excess  of  value 
in  money. 

Same — Value. — A  public  sale  may  furnish  satisfactory,  though  not  always 
conclusive  proof,  of  the  value  of  a  thing  sold. 

Gray  sued  Waldo  in  trespass,  alleging  that  Waldo,  as  a  con- 
stable, levied  an  execution  upon  a  mare  owned  by  Gray,  which 
Gray  being  the  head  of  a  family,  and  residing  within  said 
county,  claimed  to  be  exempt  from  execution.  Waldo  filed  his 
plea  of  not  guilty,  with  a  notice  of  the  special  matters  he  should 
offer  in  his  defence.  At  November  term,  1851,  of  the  Morgan 
Circuit  Court,  Woodson,  Judge,  presiding,  the  cause  was  sub- 
mitted to  a  jury,  and  the  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  Gray,  for  the  sum  of  $170  and  costs.  Waldo 
prayed  an  appeal. 

M.  Hay  and  E.  S.  Blackwell,  for  appellant. 

M.  McCoNNEL,  for  appellee. 

Treat,  C.  J.  It  was  decided  by  this  court  in  the  case  of 
Cook  V.  Scott,  1  Gilman,  333,  that  wheije  a  constable  levies  an 
execution  on  property  which  is  indivisible  and  of  greater  value 
than  $60,  the  judgment  debtor  cannot  claim  it  as  exempt  from 
execution  und^r  the  statute.  He  cannot  even  retain  it  by  paying 
the  officer  the  excess  in  money,  for  such  property  is  regarded  as 
unsuitable  to  his  condition  in  life.  In  this  case,  therefore,  the 
value  of  the  property  was  a  material  inquiry  on  the  trial.  If  it 
was  worth  more  than  $60,  it  was  subject  to  sale  on  the  execu- 
tion, and  the  plaintiff  had  no  cause  of  action  against  the  con- 
stable. It  clearly  appeared  in  evidence,  that  the  cash  value  of 
the  mare  exceeded  that  sum.  The  plaintiff  twice  refused  to  sell 
her  for  $75.  He  declined  to  receive  $60  in  money  from  the  con- 
stable, and  allow  her  to  be  sold  on  the  execution.  Two  free- 
holders, summoned  by  the  constable,  appraised  her  at  $100.  She 
brought  at  the  sale  $101,  and  the  plaintiff  insisted  that  she  did 

Cited:  30  111.  343. 
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not  sell  for  more  than  her  real  value.  Two  witnesses  testified 
that  she  was  worth  $75,  and  another  considered  her 
[*1S5]  *worth  between  $65  and  $75.  The  only  testimony  which 
seemed  to  be  in  conflict  with  this  mass  of  evidence,  was 
that  of  two  witnesses  who  said  they  would  not  be  willing  to  give 
more  than  $60  in  cash  for  the  mare.  But  there  was  no  real 
conflict  in  the  testimony.  Those  witnesses  did  not  express  any 
opinion  as  to  the  value  of  the  animal,  but  merely  stated  that 
they  would  not  give  more  than  a  certain  amount  for  her.  What 
one  person  may  be  willing  to  pay  for  an  article  is  not  a  safe  cri- 
terion of  its  value.  He  may  not  want  the  property,  and  there- 
fore will  not  give  as  much  for  it  as  one  who  wishes  to  obtain  it. 
The  evidence  showed  that  those  who  wanted  such  property  were 
willing  to  pay  a  much  larger  sum  for  the  mare.  The  sale  at 
auction  afforded  a  fair  test  of  the  cash  value  of  the  mare.  An 
article  is  generally  worth  what  it  will  bring  in  the  market.  A 
public  sale  ordinarily  furnishes  satisfactory  proof  of  the  value 
of  the  thing  sold.  It  is,  however,  not  conclusive  of  the  ques- 
tion, but  other  evidence  may, be  resorted  to.  It  was  manifest 
from  the  whole  case  that  the  mare  was  not  exempt  from  sale  on 
the  execution  ;  and  the  finding  should  have  been  in  favor  of  the 
constable.  The  court  consequently  erred  in  not  granting  a  new 
trial. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Marine  Bank  of  Chicago  v.  The  Auditor  or  State. 
APPLICATION  FOR  A  MANDAMUS. 

Two  miIjLi  tax — State  stocks. — Stocks  of  the  State  of  Illinois,  deposited 
■with  the  treasurer,  under  the  provisions  of  the  general  hanking  law,  are  not, 
•while  so  deposited,  entitled  to  share  in  the  distribution  of  the  two  mill  tax. 

AViTHDRAWAii  OF  STOCKS. — -The  auditor  has  authority  to  allow  banks  to  with- 
draw stocks  transferred  by  them,  upon  receiving  an  ample  equivalent  in  other 
Becurities  of  the  kind  designated  in  the  law. 

This  was  a  petition  for  a  mandamus  to  the  Supreme  Court  at 
its  session  in  December  term,  1852,  to  be  directed  to  the  audi- 
tor, commanding  him  to  pay  to  the  Marine  Bank  a  distributive 
share  of  the  two  mill  tax,  levied  under  the  constitution,  for  the 
purpose  of  liquidating  the  State  debt. 
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The  bonds  had  been  deposited  with  the  auditor  under  the 
general  banking  law,  and  remained  in  his  custody  as  depositary. 

*J.  Y.  ScAMMON,  D.  L.  Gkegg,  and  E.  Peck,  for  peti-  [*1S6] 
tioners. 

N.  H.  Purple,  for  the  auditor. 

Treat,  C.  J.  It  is  the  leading  feature  of  the  "Act  to  estab- 
lish a  general  system  of  banking,"  that  the  notes  of  the  banks 
shall  be  at  all  times  fully  secured  by  a  pledge  of  public  stocks. 
Securities  of  this  character  form  the  basis  of  their  circulation. 
The  notes  are  provided  by  the  auditor,  and  registered  in  his 
office.  Banks  are  not  permitted  to  issue  any  other  notes  in  the 
way  of  circulation.  Before  a  bank  can  obtain  notes  from  the 
auditor,  it  must  deliver  to  him  an  amount  of  public  stocks  suffi- 
cient for  their  ultimate  redemption.  The  securities  are  devoted 
to  the  redemption  of  the  notes,  and  are  beyond  the  control  of 
the  institution.  The  legal  title  to  the  securities  is  vested  in  the 
auditor,  and  they  are  then  deposited  with  the  treasurer  for  safe- 
keeping. If  the  bank  fail  to  redeem  its  notes  in  specie,  it  is  the 
duty  of  the  auditor  to  sell  the  securities  at  public  auction,  and 
apply  the  proceeds  to  the  payment  of  the  notes.  He  may 
withdraw  the  securities  for  the  purpose  of  having  them  disposed 
of  for  the  same  object,  under  the  decree  of  a  court.  He  may 
return  them  to  the  bank,  on  the  surrender  of  a  like  amount  of  its 
circulating  notes,  or  on  the  delivery  of  a  full  equivalent  in  other 
stocks.  These  are  the  only  purposes  for  which  the  securities  can 
be  withdrawn  from  the  custody  of  the  treasurer.  As  circulating 
notes  cannot  be  obtained  in  the  first  instance  by  the  transfer  of 
any  other  securities  than  public  stocks,  so  money  cannot  after- 
wards be  substituted  for  such  securities.  The  object  of  the 
present  proceeding  is  virtually  to  accomplish  that  result.  If  the 
bonds  deposited  by  the  relator  are  to  participate  in  the  distribu- 
tion of  the  two  mill  tax,  they  will  be  extinguished  to  the  extent 
of  the  payments  made  upon  them,  and  the  money  will  remain  in 
the  treasury  in  lieu  of  the  securities.  In  such  event,  money, 
and  not  public  stocks,  will  constitute  the  basis  of  the  circula- 
tion. But,  it  is  said,  that  money  is  a  better  security  for  the  re- 
demption of  the  notes,  than  mere  obligations  for  the  payment  of 
money.  That,  however,  is  not  the  true  question  in  the  case.  It 
is  enough,  that  the  act  requires  other  and  different  security. 
This  requirement  is  clearly  imperative,  and  in  no  sense  discre- 
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tionary.  Neither  the  auditor,  nor  the  court,  has  any  power  to 
dispense  with  its  performance.  The  reason  of  the  provision  rests 
with  the  legislature  and  the  people  who  made  the  law,  and  not 
with  those  by  whom  it  is  to  be  administered.  The  framers  of 
the  law  doubtless  considered  a  pledge  of  public  stocks  a  safer  se- 
curity for  the  redemption  of  the  circulating  notes,  than  a 
[*1S7]  *deposit  of  specie.  Such  securities  are  kept  with  less 
difficulty  than  money,  and  they  are  not  as  subject  to  loss 
from  fraud  or  casualty.  Money  may  be  embezzled  by  those  in- 
trusted with  its  possession,  or  destroyed  by  the  elements,  or  lost 
by  larceny.  It  has  no  ear-marks,  and  is  therefore  not  easily 
identified  and  reclaimed.  A  loss  from  any  of  these  causes, 
might  deprive  the  holders  of  the  circulating  notes  of  their  in- 
demnity. Not  so  with  a  transfer  of  public  securities.  If  em- 
bezzled, or  stolen,  the  obligations  can  be  identified  and  recovered ; 
and  payment  may  in  the  mean  time  be  prevented  by  giving 
notice  to  the  obligors.  If  destroyed,  the  loss  can  be  established, 
and  payment  ultimately  obtained.  Descriptive  lists  of  the 
securities  are  lodged  in  different  places,  and  the  means  of  iden- 
tification are  therefore  ample.  As  the  charter  of  a  bank  may 
run  for  twenty-five  years,  and  its  notes  continue  to  circulate  for 
that  period  of  time,  a  transfer  of  public  stocks  is,  in  many  re- 
spects, a  safer  security  for  the  redemption  of  the  circulation, 
than  a  deposit  in  money. 

The  13th  section  of  the  act  is  principally  relied  on  to  sustain 
this  application.  It  reads  thus  :  "The  auditor  may  give  to  any 
person  or  association  of  persons,  so  transferring  stocks,  in  pur- 
suance of  the  provisions  of  this  act,  powers  of  attorney  to  receive 
interest  or  dividends  thereon,  and  apply  the  same  to  their  own 
use,  but  such  powers  may  be  revoked  upon  such  person  or  asso- 
ciation failing  to  redeem  the  circulating  notes  so  issued,  or 
whenever,  in  the  opinion  of  the  auditor,  the  principal  of  such 
stock  shall  become  insufficient  security."  The  substance  of 
this  provision  is,  that  a  bank  may  collect  for  its  own  use  the 
interest  accruing  on  the  stocks  transferred,  while  it  continues 
to  redeem  its  circulating  notes  on  demand,  and  the  principal 
continues  to  be  an  adequate  security  for  their  redemption.  This 
is  the  scope  and  intent  of  the  provision.  The  terms  "interest" 
and  "dividends"  are  used  as  synonymous  expressions.  And 
they  are  not  improperly  employed  to  signify  the  same  thing — the 
distribution  of  interest  on  the  stocks.  It  is  clear  from  the  latter 
clause  of  the  provision,  that  there  is  not  to  be  any  diminution 
of  the  principal.  It  was  not  the  intention  to  permit  a  bank  to 
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collect  any  part  of  the  principal  of  the  securities,  for  it  is  ex- 
pressly allowed  to  appropriate  to  its  own  use  whatever  it  may 
receive  under  the  authority  of  the  auditor.  The  effect,  there- 
fore, of  permitting  it  to  receive  payments  on  account  of  the 
principal,  might  be  to  deprive  the  public  of  all  security  for  the 
redemption  of  the  circulation.  Such  a  construction  would  be 
inconsistent  with  the  general  purposes  of  the  law.  It  would 
virtually  destroy  the  chief  feature  of  the  system, — that 
of  securing  the  redemption  of  the  circulating  *notes  by  [*188] 
a  pledge  of  public  stocks.  It  might  enable  a  bank  to 
withdraw  the  basis  of  its  issues,  without  redeeming  any  por- 
tion thereof.  The  auditor  has  not  the  power  to  allow  a  bank  to 
receive  any  other  payments  on  the  securities  than  the  accruing 
interest.  The  principal  is  appropriated  to  a  specific  purpose, 
and  until  that  purpose  is  accomplished,  it  is  not  to  be  impaired 
or  reduced  by  credits.  Before  a  bank  can  obtain  payment  of  the 
principal,  it  must  return  its  circulating  notes,  or  transfer  other 
securities  of  the  kind  mentioned  in  the  act.  These  are  the  only 
modes  by  which  it  can  repossess  the  securities,  and  receive  any 
payments  thereon  but  the  interest. 

The  securities  transferred  by  the  relator  exceeded  in  amount 
the  circulating  notes  received  from  the  auditor ;  and  it  therefore 
claims  the  right  to  present  the  Illinois  bonds  included  in  the 
transfer,  and  share  in  the  proceeds  of  the  two  mill  tax  to  the 
extent  of  the  excess.  But  the  bank  is  not  in  a  position  to  claim 
any  portion  of  this  fund.  The  constitution  requires  it  to  be 
distributed  among  such  of  the  creditors  of  the  State,  as  present 
their  bonds  for  the  purpose  on  the  1st  day  of  January.  The 
bank  did  not  present  any  bonds  to  the  auditor  on  that  day,  and 
consequently  cannot  participate  in  the  distribution  of  the  fund. 
It  should  have  withdrawn  the  excess  of  the  deposit  in  Illinois 
bonds,  and  presented  them  to  the  auditor  for  payment,  before 
the  time  limited  for  the  presentation  of  State  indebtedness  had 
expired.  Until  actually  separated  from  the  mass  of  securities 
transferred  by  the  bank,  these  bonds  form  a  part  of  the  fund 
pledged  for  the  redemption  of  its  circulating  notes,  and  must  re- 
main in  the  custody  of  the  treasurer.  While  thus  deposited,  the 
bank  has  no  power  to  present  any  of  the  securities  to  the  auditor. 
The  whole  are  in  the  rightful  possession  of  the  treasurer,  and 
until  the  bank  exercises  its  privilege  of  recalling  the  surplus, 
none  of  them  can  be  presented  for  payment.  If  the  bank 
had  applied  to  the  auditor,  and  obtained  leave  to  withdraw  the 
excess  in  Illinois  bonds,  the  securities  thus  withdrawn  might 

199 


188  SPRINGFIELD. 


Marine  Bank  of  Chicago  v.  Auditor  of  State. 


have  been  presented,  and  taken  into  consideration  in  the  dis- 
tribution of  the  two  mill  tax.  The  notice  to  the  auditor  and 
treasurer  did  not  amount  to  such  withdrawal  and  presentment. 
The  bank  did  not  even  ask  to  recall  any  part  of  the  securities. 
It  merely  claimed  the  right  to  present  the  Illinois  bonds  en  masse, 
and  receive  dividends  upon  them.  It  had  not  the  right  to  with- 
draw all  of  these  bonds,  for  they  largely  exceeded  in  amount  the 
surplus  of  the  deposit.  It  might  have  obtained  payments  upon  a 
portion  of  them,  if  it  had  regained  the  possession  of  particular 
bonds,  and  presented  them  for  the  purpose. 

The  court  decide  the  following  points.  1.  Stocks  of 
[*189]  the  *State  of  Illinois  deposited  with  the  treasurer,  under 
the  provisions  of  the  general  banking  law,  are  not,  while 
so  deposited,  entitled  to  share  in  the  distribution  of  the  two  mill 
tax.  2.  The  auditor  has  authority  to  allow  banks  to  withdraw 
stocks  transferred  by  them,  upon  receiving  an  ample  equivalent 
in  other  securities  of  the  kind  designated  in  the  law.  These  are 
the  only  questions  which  the  court  is  called  upon  to  decide  in 
the  case. 

The  demurrer  is  overruled,  and  the  application  for  a  manda- 
mus is  denied. 

Caton,  J.  I  think  the  auditor,  upon  the  request  of  the  insti- 
tution, is  authorized  to  draw  dividends  upon  the  principal  of 
stocks  deposited  with  him  for  banking  purposes,  so  as  he  does 
not  thereby  reduce  the  principal  of  the  stocks  deposited  below 
that  required  by  the  statute,  for  the  security  of  the  bills  which 
he  has  delivered  to  the  institution,  and  which  have  not  been 
returned  to  be  cancelled.  Hence  he  should  make  a  dividend 
upon  these  stocks  to  the  extent  of  the  securities  in  his  hands, 
upon  which  bills  have  not  been  issued.  Should  the  dividend 
upon  these  stocks  amount  to  more  than  this,  I  think  he  would 
have  to  curtail  it  to  that  extent ;  for  there  must,  at  all  times,  be 
stock  deposited,  the  principal  of  which  will  be  sufficient,  accord- 
ing to  the  estimate  prescribed  by  the  general  banking  law,  to 
secure  all  the  bills  outstanding.  I  am  of  opinion,  that  the  in- 
stitution has  the  right,  at  any  time,  to  change  the  securities  de- 
posited, or  to  relieve  any  portion  of  them,  by  the  surrender  of 
an  amount  of  circulation  equal  to  that  for  which  the  securities 
to  be  withdrawn,  or  satisfied  by  the  receipt  of  the  dividend,  were 
designed  to  secure.  Whether  the  accruing  dividend  would  be 
more  than  the  amount  upon  which  no  bills  have  been  issued, 
we  do  not,  nor  can  we,  know ;  should  that  turn  out  to  be  the 
200 


DECEMBEE  TEEM,  1852.  1S9 

Alton  and  Sangamon  Railroad  Company  v.  Caipenter. 

case,  the  dividend  could  only  be  made  upon  such  portion  of  the 
stock  as  would  be  sufficient  to  absorb  the  amount  of  the  princi- 
pal upon  which  notes  have  not  been  issued.  The  relators  might 
have  placed  themselves  in  a  position  to  have  required  the  auditor 
to  draw  the  whole  amount  of  the  dividend,  had  they,  before  the 
1st  of  January,  deposited  a  sufficient  amount  of  new  securities, 
or  surrendered  a  sufficient  amount  of  notes,  so  as  to  leave  the 
amount  of  outstanding  notes  secured  by  the  principal  of  the 
stocks  remaining  on  deposit. 

Mandamus  denied. 


*The  Alton  and  Sangamon  Eailroad  Company,  Appel-    [*190] 
lant,  V.  William  Carpenter,  Appellee. 

APPEAL  FEOM  SANGAMON. 

Raii;ROads — Eight  of  way — Measure  of  damages — Statute. — In  esti- 
mating damages  tinder  the  ninety-second  chapter  of  the  Revised  Statutes, 
"concerning  the  right  of  way,"  the  true  rule  in  estimating  advantages  and  dis- 
advantages accruing  to  the  owner  of  land  through  which  a  railroad  passes,  is  to 
take  into  consideration  all  which  are  appreciable. 

From  this  statute,  it  appears  that  the  legislature  never  contemplated  the  pay- 
ment of  damages  to  the  owner  of  a  tract  of  land  for  the  privilege  of  constructing 
a  railroad  through  it,  when  the  additional  value  to  be  given  to  the  land  was  equal 
to  any  injurj'  sustained. 

Under  the  subsequent  act  a  different  rule  would  prevail. 

The  cause  was  heard  before  T.  L.  Dickey,  Judge,  and  a  jury, 
at  August  term,  1852,  of  the  Sangamon  Circuit  Court,  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  Carpenter,  for 
$326.96.  The  company  appealed.  The  following  was  the  in- 
struction asked  for : — 

"That,  in  estimating  the  damage  done  to  the  land  by  the  con- 
struction of  the  railroad,  they  are  to  deduct  the  advantage  which 
they  believe  the  land  will  derive  from  its  construction ;  and,  in 
estimating  such  advantages,  they  are  not  to  be  confined  to  the 
advantages  peculiar  to  this  tract  of  land,  but  they  are  to  con- 
sider as  such  advantage,  whatever  increased  value  they  may 
believe  the  land  bears  in  common  with  other  land  beyond  what 
they  may  believe  it  would  bear  if  the  road  was  not  constructed, 
nor  to  be  constructed  at  all ;  and  that  if  in  their  opinion,  such 

Cited:  Compensation,  measure  of:  15  111.  32-4;  54  111.  378;  58  111.  35;  59  111, 
237.     Mode  of  estimating  damages:  61  lU.  235;  63  111.  267. 
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increased  value  is  equal  to,  or  greater  than  the  damage  done, 
they  are  to  give  no  damage  at  all." 

Lincoln  and  Herndon,  for  appellant.  ■ 

S.  T.  Logan,  for  appellee. 

Trumbull,  J.  This  was  a  proceeding  to  condemn  the  rail- 
road company's  right  of  way  over  Carpenter's  land ;  and  the 
only  question  is  as  to  the  proper  measure  of  damages  in  the 
case.  The  charter  of  the  company,  passed  February  27,  1S47, 
provides  that  the  lands  taken  and  entered  upon  by  the  corpora- 
tion for  the  purposes  of  said  railroad,  "shall  be  paid  for  by  said 
company  in  damages,  if  any  be  sustained  by  the  owner  or  owners 
thereof  by  the  use  of  the  same  for  the  purpose  of  said 
[*191]  *railroad  ;"  and  that  "the  price  shall  be  estimated,  fixed, 
and  recovered  in  the  manner  provided  for  taking  lands 
for  the  construction  of  public  roads,  canals,  or  other  public 
works,  as  prescribed  by  the  act  concerning  the  right  of  way, 
approved  March  3,  1845." 

The  act  concerning  the  right  of  way,  E.  S.  ch.  92,  sects.  1 
and  4,  declares  that  the  householders  summoned  to  estimate 
the  damages  which  the  owner  of  land  will  sustain  by  reason  of 
the  passage  of  any  road  or  public  work  over  the  same,  "shall 
assess  the  damages  which  they  shall  believe  such  owner  or 
owners  will  sustain  over  and  above  the  additional  value  which 
such  land  will  derive  from  the  construction  of  such  road,  canal, 
or  other  public  work,"  and,  "if  the  householders  shall  report  it 
to  be  their  opinion  that  no  damages  would  be  sustained  by  the 
owner  of  the  land  for  the  passage  of  any  such  road,  canal,  or 
other  public  work,  over  and  above  the  advantages  which  such 
land  would  derive  from  its  construction,  nothing  more  shall  be 
paid  than  the  costs  of  the  view." 

It  is  obvious,  from  these  various  provisions  of  the  statute, 
that  the  legislature  never  contemplated  the  payment  of  damages 
to  the  owner  of  a  tract  of  land  for  the  privilege  of  constructing 
the  railroad  through  it,  when  the  additional  value  to  be  given 
to  the  land  by  its  construction  was  fully  equal  to  the  injury 
which  it  would  occasion.  If  additional  value  is  given  to  the 
land  by  the  construction  of  the  public  work,  it  matters  not 
whether  it  be  by  draining  the  land  which  was  before  wet,  by 
affording  additional  facilities  for  taking  its  produce  to  market, 
or  by  the  general  enhancement  in  the  value  of  the  land  occa- 
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sioned  by  its  contiguity  to  the  public  work.  The  language  of 
the  statute  is  general,  and  there  is  no  propriety  in  restricting 
the  benefits  to  be  derived  from  the  construction  of  the  railroad, 
if  of  a  real  and  substantial  character,  to  such  only  as  arise 
from  a  particular  source,  or  for  confining  them  to  one  class  of 
benefits  more  than  another.  It  is  immaterial  how  the  owner  of 
the  land  is  benefited,  or  that  others  whose  lands  are  not  entered 
upon  are  benefited  to  an  equal  or  even  greater  extent.  It  is 
enough  that  the  value  of  his  land  is  enhanced  by  the  construc- 
tion of  the  railroad  through  it,  and  he  has  no  right  to  complain 
that  the  enhancement  is  not  peculiar  to  him  alone.  It  might 
as  well  be  insisted  that  the  increased  value  given  to  a  marsh  not 
before  tillable,  by  cutting  a  canal  through,  so  as  to  drain  it, 
should  not  be  taken  into  consideration  in  estimating  the  advan- 
tages which  the  owner  of  such  marsh  would  derive  from  the 
construction  of  the  canal,  as  that  the  construction  of  a  railroad 
and  the  additional  value  given  to  land  along  its  imme- 
*diate  line  should  be  excluded  in  estimating  the  advan-  [*192] 
tages  of  such  road  to  the  proprietor.  One  is  as  much  a 
real  benefit  as  the  other.  So,  too,  the  injuries  which  the  pro- 
prietor suffers  by  having  his  farm  divided  so  as  to  make  it  in- 
convenient to  pass  to  and  from  its  different  parts,  and  to  compel 
him  to  erect  additional  fences ;  and  all  other  injuries  of  a  like 
character  occasioned  by  the  construction  of  a  public  work  through 
it,  are  as  proper  subjects  of  inquiry  in  estimating  the  damages 
sustained  thereby,  as  is  fhe  value  of  the  land  actually  appropri- 
ated to  public  use.  We  do  not  appreciate  the  distinction  drawn 
by  the  Kentucky  courts  between  the  money  value  of  the  land 
appropriated  to  public  use,  and  what  they  call  incidental  disad- 
vantages, such,  for  instance,  as  the  owner  of  a  tract  of  land 
would  sustain  by  having  part  of  the  land  flooded  in  consequence 
of  the  construction  of  a  public  work  over  it.  The  true  rule  in 
estimating  the  advantages  and  disadvantages,  is  to  take  into 
consideration  all  which  are  appreciable,  for  the  law  makes  no 
reservation  or  restriction. 

A  most  material  inquiry  is,  whether  in  reference  to  the  value 
of  the  whole  tract  through  which  the  road  passes,  the  property 
is  benefited  or  injured.  In  the  language  of  the  Supreme  Court 
of  Pennsylvania,  8  Barr,  450 :  "If  benefited,  the  owner  neither 
is,  nor  ought  to  be,  entitled  to  recover  any  compensation  what- 
ever ;  if  really  injured,  not  a  mere  fanciful  injury,  compensation 
is  to  be  given  to  the  amount  of  the  damages  sustained  by  the 
owner. " 
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There  is  nothing  in  this  view  which  interferes  with  any  con- 
stitutional provision.  The  11th  section  of  the  13th  article  of 
that  instrument  declares,  that  no  man's  property  "shall  be  taken 
or  applied  to  public  use  without  the  consent  of  his  representa- 
tives in  the  general  assembly,  nor  without  just  compensation 
being  made  to  him."  The  word  compensation  means  that 
which  is  given  as  an  equivalent  for  a  loss ;  and  the  constitution 
does  not  determine  how  that  equivalent  shall  be  made  up.  If 
the  advantages  really  and  substantially  resulting  from  the  in- 
creased value  given  to  that  part  of  a  tract  of  land  not  taken  for 
public  use,  are  equal  to  the  damages  which  the  owner  will  sus- 
tain by  the  deprivation  to  which  he  is  subjected,  then  in  the 
very  act  of  appropriating  part  of  his  land  to  the  public  use, 
an  equivalent  is  rendered  him,  in  the  increased  value  given  to 
the  rest.  In  such  a  case  it  cannot  in  any  just  sense  be  said 
that  any  portion  of  his  property  has  been  taken,  and  conse- 
quently he  is  entitled  to  no  compensation.  It  is  true  his  prop- 
erty has  undergone  a  change  without  his  consent,  but  it  is 
because  the  public  exigency  required  it ;  and  the  same 
[*193]  *change  occurs  in  every  case,  even  where  there  are  no 
benefits  to  be  assessed,  and  the  compensation  is  made 
in  money.  The  value  of  a  man's  property  remains  the  same  in 
both  cases,  though  there  is  a  difference  in  the  modes  of  making 
compensation.  The  cases  of  Mclntire  r.  The  State,  5  Blackf. 
384,  and  of  Symonds  v.  The  City  of  Cincinnati,  14  Ohio,  147, 
are  in  point  upon  this  branch  of  the  case. 

This  proceeding  was  instituted  in  April,  1852, — was  argued, 
and  has  been  disposed  of  without  reference  to  any  other  statutes 
than  the  act  incorporating  the  Alton  and  Sangamon  Railroad 
Company,  and  the  act  therein  referred  to.  By  a  statute,  enacted 
since  this  proceeding  was  instituted,  to  amend  the  law  condemn- 
ing right  of  way  for  purposes  of  internal  improvement,  it  is  ex- 
pressly declared  that  no  benefits  or  advantages  shall  be 
estimated  which  may  accrue  to  lands  affected  in  common  with 
adjoining  lands  on  which  the  public  work  does  not  pass. 

In  our  opinion,  the  instruction  asked  by  the  counsel  for  the 
railroad  company  in  the  court  below  should  have  been  given. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 
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The  President  and  Trustees  of  the  Town  of  Petersburg, 
Plaintiffs  in  Error,  r.  William  Mappin  et  al.,  Defendants  in 
Error. 

EKKOE  TO  MENAKD. 

Power  of  town  teustees — Settlement  op  claims. — The  trustees  of  a 
town  possess  only  such  powers  as  are  expressly  conferred  by  their  charter,  or  are 
necessary  to  carry  into  effect  the  powers  granted;  and  if  they  transcend  these 
powers,  their  acts  are  not  binding  either  on  the  town  or  third  persons.  But  the 
power  to  sue  and  be  sued,  includes  authority  to  settle  or  adjust  claims;  and  a 
settlement  of  an  existing  controversy  bj'  the  trustees,  in  good  faith,  binds  the  cor- 
poration, although  they  cannot  dispose  of  its  propei-ty  by  way  of  gratuity. 

This  cause  was  heard  at  November  term,  1852,  of  the  Menard 
Circuit  Court,  by  Woodson,  Judge. 

W.  H.  Herndon,  for  plaintiffs  in  error. 

T.  L.  Harris  and  J.  T.  Stuart,  for  defendants  in  error. 

Treat,  C.  J.  In  March,  1849,  Mappin  andEstel  ob- 
tained *from  the  president  and  trustees  of  the  town  of  [*194] 
Petersburg  a  license  to  keep  a  grocery ;  and  they,  with 
Atchinson  and  Lanning  as  sureties,  executed  a  bond  to  the  cor- 
poration, in  the  penalty  of  five  hundred  dollars,  conditioned  that 
they  would  keep  an  orderly  house,  and  would  not  keep  the  same 
open  on  Sundays,  nor  permit  gaming  or  riotous  conduct  therein. 
In  April,  1850,  the  corporation  recovered  a  judgment  against  all 
of  the  obligors,  for  the  penalty  of  the  bond  and  costs  of  suit. 
The  defendants  obtained  leave  to  prosecute  an  appeal  to  the 
Supreme  Court,  on  entering  into  the  requisite  bond  within  ninety 
days  from  the  rendition  of  the  judgment.  They  were  about 
perfecting  the  appeal,  when  the  trustees  proposed  a  compromise, 
and  suggested  the  propriety  of  circulating  a  petition  in  favor  of 
such  a  course  among  the  voters  of  the  town.  One  hundred  and 
fourteen  of  the  one  hundred  and  thirty  voters  of  the  town,  peti- 
tioned the  board  of  trustees  to  release  the  judgment  on  the  pay- 
ment of  the  costs.  On  the  22d  of  May,  1850,  the  board  passed 
an  order,  remitting  the  judgment  on  payment  of  costs.  The 
defendants  paid  the  costs,  amounting  to  thirty-eight  dollars ; 
and  the  board  then  made  an  order,  directing  the  sheriff  to  return 
the  execution  satisfied  in  full,  which  was  accordingly  done. 

Cited:  92  111.  376;  15  Bradw.  125. 
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In  consequence  of  these  proceedings,  the  defendants  failed  to 
perfect  their  appeal.  In  October,  1851,  the  corporation  filed  a 
bill  in  chancery  against  the  defendants  in  the  judgment,  alleg- 
ing that  there  was  no  valid  consideration  for  the  release  and 
satisfaction,  and  praying  that  the  same  might  be  set  aside,  and 
that  an  execution  might  issue  for  the  collection  of  the  judg- 
ment. After  the  filing  of  the  bill,  eighty  three  voters  of  the  town 
petitioned  the  board  of  trustees,  to  rescind  the  orders  for  the 
release  and  satisfaction  of  the  judgment.  The  trustees  orig- 
inally agreed  to  give  the  attorney  who  brought  the  suit  on  the 
bond,  one  half  of  any  judgment  that  should  be  recovered  thereon ; 
and  he  afterwards  obtained  judgment  against  the  corporation 
for  two  hundred  and  fifty  dollars,  which  was  discharged  in  the 
obligations  of  the  town.  Estel  and  Atchinson  were  solvent  when 
the  judgment  was  rendered  on  the  bond,  but  they  subsequently 
became  insolvent.  The  foregoing  facts  appear  from  the  plead- 
ings and  proofs  in  the  chancery  case.  The  court  dismissed  the 
bill,  and  the  corporation  sued  out  a  writ  of  error. 

The  trustees  of  the  town  possess  only  such  powers  as  are  spe- 
cifically conferred  by  the  act  of  incorj)oration,  or  are  necessary 
to  carry  into  effect  the  powers  expressly  granted.  They  must 
keep  within  the  limits  prescribed  by  the  charter.  If  they  trans- 
cend the  authority  conferred  thereby,  their  acts  are  not  binding 

on  the  town  or  third  persons.  They  have  no  power  to 
[*195]    *give  away  the  funds  of  the  town,  or  appropriate  them 

to  purposes  not  warranted  by  the  charter.  They  must 
faithfully  apply  the  corporate  property  to  the  uses  and  objects 
specified  in  the  charter.  As  they  cannot  directly  dispose  of  it 
by  way  of  gratuity,  so  they  cannot  accomplish  the  same  result 
by  device  or  indiscretion.  They  cannot,  under  color  of  a  sale, 
transfer  the  property  of  the  corporation  without  consideration ; 
nor  can  they,  under  the  pretence  of  satisfaction,  discharge  a 
debt  due  the  corporation  without  payment.  But  they  may  sue 
and  be  sued,  and  take  all  steps  necessary  to  assert  and  secure 
the  rights  of  the  corporation.  The  power  to  prosecute  suits  on 
behalf  of  the  corporation,  includes  the  power  to  settle  the  same. 
So  the  power  to  defend  suits  brought  against  the  corporation, 
gives  them  the  same  power  of  adjustment.  They  may  comj^ro- 
mise  doubtful  controversies,  to  which  the  corporation  is  a  party, 
either  as  plaintiff  or  defendant.  The  law  vests  them  with  a 
discretion  in  such  matters,  which  they  are  to  exercise  for  the 
best  interests  of  the  corporation.     A  settlement  of  an  existing 
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controversy,  if  made  in  good  faith,  binds  the  corporation ;  but 
if  collusively  made,  it  is  not  obligatory. 

In  the  present  case,  the  trustees  had  authority  to  grant  the 
license  and  take  the  bond.  On  a  forfeiture  of  the  obligation, 
they  could  sue  and  recover  the  penalty.  They  might  decline  to 
pursue  that  course,  if  satisfied  that  no  benefit  would  accrue  to 
the  town  by  so  doing.  They  could  compromise  the  matter  by 
receiving  less  than  the  penalty,  if  they  considered  the  result  of 
a  suit  upon  the  bond  doubtful,  or  the  collection  of  a  judgment 
against  the  obligors  uncertain.  They  brought  a  suit  upon  the 
obligation,  and  obtained  a  judgment  for  the  amount  of  the  pen- 
alty. But  the  judgment  did  not  conclusively  establish  the  right 
of  the  corporation  to  recover  the  money.  The  obligors  had  the 
right  to  have  the  case  reviewed  in  the  Supreme  Court,  and  they 
were  proceeding  to  exercise  it.  The  result  of  their  appeal  might 
be  to  reverse  the  judgment,  and  render  the  corporation  liable 
for  all  the  costs  that  had  accrued  in  the  case.  In  this  state 
of  things,  a  compromise  was  effected,  by  which  the  trustees 
agreed  to  abandon  the  prosecution,  and  the  defendants  assumed 
the  payment  of  the  costs.  The  transaction  amounted  to  a  set- 
tlement of  the  pending  controversy  on  those  terms.  It  is  not 
pretended  but  that  the  trustees  acted  in  good  faith,  and  with  the 
view  of  promoting  the  best  interests  of  the  town.  In  adjusting 
the  controversy,  they  were  acting  strictly  within  the  scope  of 
their  authority.  Whether  the  arrangement  was  a  judicious  one, 
is  not  the  question.  A  mere  error  of  judgment  will  not  vitiate 
the  settlement.  If  it  was  within  the  competency  of  the 
court  to  *revise  this  exercise  of  their  discretion,  there  is  [*196] 
nothing  in  the  case  to  show  that  the  settlement  was 
unwise  or  improvident,  for  the  proceedings  in  the  action  on  the 
bond  are  not  set  forth  in  the  record.  It  may  be,  that  it  was 
advantageous  to  the  corporation.  The  judgment  may  have  been 
clearly  erroneous,  and  therefore  certainly  reversible  on  appeal. 

The  decree  is  affirmed. 

Decree  affirmed. 


207 


196  SPKINGFIELD. 


Jones  V.  The  People  of  the  State  of  Illinois. 


Samuel  B.  Jones,  Plaintiff  in  Error,  i\  The  People  of  the 
State  of  Illinois,  Defendants  in  Error. 

EEROR  TO  MORGAN. 

The  act  to  prohibit  the  retailing  of  intoxicating  drinks,  approved  Febniary  1, 
1851,  is  not  unconstitutional. 

A  refusal  to  grant  a  new  trial  in  a  criminal  case,  because  the  verdict  is  contrary 
to  the  evidence,  cannot  be  assigned  for  error. 

This  cause  was  beard  before  Woodson,  Judge,  at  tbe  Septem- 
ber term,  1S52,  of  tbe  Morgan  Circuit  Court. 

Murray  McConnel,  for  plaintiff  in  error. 
W.  H.  Herndon,  for  tbe  people. 

Trumbull,  J.  Tbis  was  an  indictment  for  selling  spirituous 
liquor  and  suffering  tbe  same  to  be  drank  in  a  bouse  occupied 
by  tbe  defendant.  Tbe  case  was  tried  by  a  jury,  wbo  found  tbe 
defendant  guilty,  wbereupon  be  moved  for  a  new  trial  and  in 
arrest  of  judgment,  wbicb  motions  were  severally  overruled,  and 
tbe  defendant  adjudged  to  pay  a  fine  of  twenty-five  dollars  and 
costs. 

Tbe  defendant  brings  tbe  case  to  tbis  court  and  assigns  for 
error,  tbat  tbe  act  to  probibit  tbe  retailing  of  intoxicating  drinks 
approved  February  1,  1851,  is  unconstitutional;  and  tbat  tbe 
evidence  was  insufficient  to  warrant  tbe  finding  of  tbe  jury. 

So  mucb  of  tbe  first  and  tbird  sections  of  tbe  act  as  are  nec- 
essary to  an  understanding  of  tbe  constitutional  questions,  is  as 
follows:  "Tbat  every  person  wbo  sball,  by  bimself  or  agent, 
barter,  sell,  or  excbange  any  wine,  rum,  brandy,  gin,  Avbiskey, 
or  otlier  vinous,  spirituous,  or  mixed  liquors,  by  a  less 
[*197]  *quantity  tban  one  quart,  or  wbo  sball  barter,  sell,  or 
excbange  tbe  said  liquors,  or  any  of  tbem,  by  any  quan- 
tity, and  suffer  tbem  to  be  drank  in  any  house,  tavern,  store, 
grocery,  outbouse,  sbed,  or  otber  building  occupied  by  bim,  ber, 
or  tbem,  sball,  on  conviction,  be  fined  for  every  offence  twenty- 
five  dollars." 

"Sect.  3.  Tbe  fines  berein  provided  for  may  be  recovered, 
either  by  indictment  in  any  court  having  jurisdiction  of  such 

Cited:  51  111.  280. 
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offence,  or  by  action  of  debt  in  the  name  of  the  people  of  the 
State  of  Illinois,  before  any  justice  of  the  peace  of  the  proper 
county. " 

It  is  objected  to  the  law,  that  it  provides  that  the  fines  im- 
posed may  be  collected  by  action  of  debt  before  a  justice  of  the 
peace,  in  which  event  it  is  urged  that  a  party  would  be  deprived 
of  the  right  of  trial  by  jury.  It  is  a  sufficient  answer  to  this 
objection,  that  the  defendant  was  not  so  proceeded  against.  He 
was  indicted  in  the  circuit  court,  and  had  all  the  benefits  of  a 
jury  trial,  after  which,  it  surely  does  not  lie  in  his  mouth  to 
complain,  that  by  another  provision  of  the  law,  he  might  have 
been  proceeded  against  in  a  manner  that  would  have  been  ob- 
noxious to  a  constitutional  objection ;  but  there  is  no  force  in 
the  objection  in  any  point  of  view,  as  the  law  makes  ample  pro- 
vision for  calling  a  jury  in  a  case  pending  before  a  justice  of 
the  peace.  The  other  objections  taken  to  the  constitutionality 
of  the  law  are  as  untenable  as  this.  We  shall  not  go  into  an 
elaborate  argument  to  prove  that  the  legislature  possesses  the 
authority  to  regulate  its  own  internal  traffic  according  to  its 
own  judgment,  and  upon  its  own  views  of  the  interests  and  well- 
being  of  its  citizens.  The  powers  of  the  several  States  to  regu- 
late or  even  prohibit  the  retail  of  spirituous  liquors  within  their 
limits,  is  expressly  sanctioned  by  the  Supreme  Court  of  the 
United  States,  in  the  license  cases,  5  Howard,  504,  and  there 
is  nothing  in  the  constitution  of  Illinois  to  prevent  the  exercise 
of  this  power.  By  virtue  of  its  police  power,  every  State  must 
have  the  "right  to  enact  such  laws  as  may  be  necessary  for  the 
restraint  and  punishment  of  crime,  and  for  the  preservation 
of  the  public  peace,  health,  and  morals  of  its  citizens."  It  is 
upon  this  principle  that  the  sale  of  lottery  tickets,  and  of  cards, 
and  other  instruments  for  gaming  is  prohibited ;  and  who  ever 
questioned  the  constitutionality  or  validity  of  such  laws?  A 
government  that  did  not  possess  the  power  to  protect  itself 
against  such  and  similar  evils,  would  scarcely  be  worth  pre- 
serving. 

There  is  nothing  in  the  law  which  condemns  one  citizen  for  the 
acts  of  another,  unless  the  former  has  in  some  way  contributed 
to  bring  about  such  act,  or  were  in  some  way  privy  to 
*it.  It  is  idle  to  say  that  the  man  who  sells  the  liquor  [*19S] 
cannot  know  that  it  will  be  drank  in  his  house,  or  prevent 
it,  if  he  did.  The  same  argument  might  be  used  to  excuse  every 
person  who  permits  gambling  or  other  criminal  offences  within 
his  house.  The  law  presumes  every  man  to  be  the  master  of  his 
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own  house,  and  if  be  permits  liquor  to  be  sold  which  is  drank 
in  a  building  he  occupies,  he  is  responsible  in  the  same  manner 
as  if  he  had  actually  made  the  sale  himself. 

This  court  has  repeatedly  decided  that  a  refusal  to  grant  a  new 
trial,  in  a  criminal  case,  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence,  cannot  be  assigned  for  error. 

Judgment  affirmed. 


Joseph  Capps  et  al.,  for  the  use  of  Philemon  B.  Price,  Appel- 
lants, V.  JosiAH  Gorham,  Appellee. 

APPEAL  FROM  MOEGAN. 

Vamdity  of  payment  to  payee  as  against  indorsee. — A  payment  to 
the  payee  of  a  note,  is  valid  against  an  indorsee  who  acquires  it  after  it  is  due, 
whether  he  had  notice  of  it  or  not,  although  the  payment  was  not  indorsed. 

'Such  a  payment  will  avail  against  an  equitiible  holder. 

The  beneficial  owner  of  a  note  acquires  no  better  right  than  an  assignee  who 
holds  both  the  legal  and  equitable  interest. 

This  cause  was  heard  by  Woodson,  Judge,  at  March  term, 
1S52,  of  the  Morgan  Circuit  Court. 

M.  McCoNNEL  and  J.  W.  English,  for  appellants. 

Treat,  C.  J.  This  was  an  action  brought  by  Capps  and 
others,  to  the  use  of  Price,  against  Gorham.  On  the  trial,  the 
plaintififs  read  in  evidence  a  note  and  indorsements  thereon,  as 
follows : — 

"$100.  November  1,  1850. 

"Twelve  months  after  date,  I  promise  to  pay  one  hundred 
dollars  to  Joseph  Capps,  William  N.  Eoss,  William  Thomas, 
John  Jordan,  and  Otway  Wilkinson,  trustees  of  the  Methodist 
Episcopal  church  of  West  Jacksonville,  for  the  purpose  of  pur- 
chasing a  lot  and  building  a  church  for  said  society, 

"Josiah  Gorham." 

Cited:    29  lU.  153. 
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*"  This  note  is  to  be  discharged  in  kimber,  of  material  [*199] 
good  and  suitable  for  the  within  named  church,  to  be 
delivered  on  the  lot  directed  by  the  trustees,  at  current  cash 
prices,  when  called  on  by  them  or  their  order,  during  next  spring 
and  summer ;  otherwise,  it  is  to  be  redeemed  according  to  its 
face.  "JosiAH  Gorham." 

"I  assign  the  within  note  to  P.  B.  Price. 

"November  11,  1851.  Bordwell  &  McCord." 

The  defendant  introduced  the  following  testimony.  Rife  tes- 
tified that  he  was,  and  had  for  some  time,  been  in  the  employ- 
ment of  Bordwell  and  McCord,  who  were  indebted  to  him  about 
$120.  They  agreed  to  give  him  notes  on  different  individuals 
for  the  amount,  which  he  was  to  collect.  About  the  9th  or  10th 
of  November,  1851,  they  placed  in  his  hands  the  note  in  ques- 
tion, and  Bordwell  said  he  would  put  a  credit  on  it  of  $50.  He 
then  indorsed  thereon  in  pencil  marks:  "Rec'd  $50,"  and  de- 
livered the  note  to  the  witness  for  the  purpose  of  collecting  the 
balance.  Witness  did  not  present  the  note  to  the  defendant,  but 
returned  it  to  Bordwell  the  same  day.  Another  witness  testified 
that  he  was  present  when  the  note  was  handed  to  Rife,  and  saw 
Bordwell  put  a  credit  of  $50  upon  it,  in  the  place  where  the  in- 
dorsement was  at  the  time  of  trial. 

The  plaintiffs  then  called  McCord,  who  testified  that  Bordwell 
had  left  the  country ;  Bordwell  and  witness  had  been  partners 
as  carpenters,  and  had  a  contract  with  the  payees  of  the  note 
to  build  the  church.  Defendant  did  not  furnish  any  lumber  for 
the  church,  nor  was  any  lumber  procured  of  him  put  into  the 
church.  Bordwell  and  McCord  were  indebted  to  Gorham  and 
Johnson  for  lumber.  Witness  did  not  know  whether  Price  ever 
saw  the  credit  on  the  note  or  not ;  witness  understood  from 
Bordwell  that  he  and  defendant  had  some  conversation  about 
crediting  the  note  with  the  bill  of  Gorham  and  Johnson,  and 
that  defendant  requested  it  should  be  done.  Bordwell  and  wit- 
ness did  not  know  the  exact  amount  of  their  indebtedness  to 
Gorham  and  Johnson,  but  it  exceeded  $60.  Witness  thought 
that  Bordwell  credited  the  note  with  $50,  to  prevent  Rife 
from  collecting  a  greater  sum.  Witness  did  not  see  the  indorse- 
ment on  the  note,  nor  did  he  ever  see  the  note  after  the  in- 
dorsement was  made. 

The  court  rendered  judgment  for  the  plaintiffs  for  $50,  from 
which  Price  prosecuted  an  appeal. 
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The  legal  title  to  the  note  yet  remains  in  the  payees,  the  plain- 
tiifs  in  this  action.  They  transferred  the  beneficial  in- 
[*200]  ter*est  to  Bordwell  and  McCord,  and  thereby  authorized 
them  to  receive  payment  from  the  maker,  or  transfer 
the  same  right  to  another.  A  payment  made  on  the  note  while 
it  remained  in  their  hands  would  be  valid  against  Price,  to  whom 
the  note  was  afterwards  transferred.  He  acquired  no  greater 
interest  in  the  note  than  they  possessed  at  the  time  of  the  trans- 
fer to  him.  If  the  maker  had  previously  made  a  partial  pay- 
ment to  them,  the  payment  was  pro  tanto  a  discharge  of  his 
liability,  whether  it  was  indorsed  on  the  note  or  not,  and  whether 
Price  had  notice  of  it  or  not  when  he  received  the  note.  Where 
a  ]3ayment  is  made  on  a  note  over  due,  the  maker  is  allowed  by 
statute  to  set  it  up  against  a  subsequent  assignee  of  the  instru- 
ment. And  he  may  equally  avail  himself  of  such  a  payment 
against  a  mere  equitable  holder  of  the  note.  It  cannot  be  that 
a  beneficial  owner  of  a  note  acquires  any  better  right  than  an 
assignee  who  holds  both  the  legal  and  equitable  interest. 

The  circuit  judge  was  right  in  his  conclusion,  that  $50  was 
paid  on  the  note  while  in  the  hands  of  Bordwell  and  McCord, 
and  before  they  transferred  it  to  Price.  Bordwell  and  McCord 
were  indebted  to  Gorham  and  Johnson,  and  the  defendant,  who 
was  one  of  these  creditors,  proposed  that  the  amount  of  the  in- 
debtedness should  be  applied  as  a  credit  on  the  note ;  and 
Bordwell  indorsed  a  credit  of  $50  on  the  note,  and  directed  Eife 
to  collect  the  balance  only.  The  proposition  was  thereby  ac- 
cepted, and  carried  into  full  efi^ect.  The  transaction  amounted 
to  the  payment  of  $50  on  the  note,  and  of  a  like  sum  on  the 
debt  due  from  Bordwell  and  McCord  to  Gorham  and  Johnson. 
There  was,  consequently,  but  $50  due  on  the  note  when  it  passed 
into  the  hands  of  Price ;  and  that  amount  was  all  that  he  could 
legally  demand  of  the  maker. 

The  judgment  is  afiirmed. 

Judgment  affirmed. 
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Henry  J.  Williams,  Plaintiff  in  Error,  v.  Isaac  S.  Beo"rt^  et  al., 
Defendants  in  Error. 

EKEOR  TO  PIKE. 

RestjIjTING  trust — Advancement  of  ptjechase-monet. — Where  W.  ad- 
vanced to  B.  fifty  dollars  with  which  to  purchase  land  for  W.,  and  B.  bargained 
with  S.  for  the  laud,  and  paid  him  therefor  the  money  advanced  by  W.,  but  took 
the  bond  for  the  deed  to  himself,  promising  to  convey  to  W.  so  soon  as  he  should 
obtain  the  deed: — 

Held,  that  a  resulting  trust  arose  in  favor  of  W.,  and  that  B.  having 
caused  a  *conveyance  to  be  made  to  his  mother-in-law,  a  member  of  his    [*201] 
family,  who  had  notice  of  the  equitable  title  of  W. ,  that  W.  was  entitled 
to  the  premises. 

Rights  of  person  in  possession— Purchaser  bound  to  take  notice 
OF. — A  i3urchaser  who  buys  land  in  the  possession  of  another,  is  bound  to  in- 
quire of  the  person  in  possession,  by  what  tenure  he  holds,  and  may  not  excuse 
himself  by  merely  obtaining  information  of  the  character  in  which  the  possession 
was  first  obtiiined. 

The  purchaser  of  real  estate  is  bound  to  inform  himself  as  to  what  interest  the 
party  in  possession  claims,  and  it  makes  no  difference  whether  he  originally  en- 
tered as  tenant  or  otherwise;  his  possession  is  con.structive  notice  of  his  rights 
in  the  premises,  imless  he  fails  to  state  them  when  inquired  of. 

Resulting  trust,  not  created  by  contract.— No  contract  between  the 
parties  can  create  a  resulting  trast,  but  it  is  an  implication  of  law  arising  from 
the  fact  that  land  was  purchased  with  the  money  of  one  party,  and  the  convey- 
ance made  to  another. 

Agency— Notice. — Notice  to  an  agent  is  notice  to  the  principal,  if  the  fact  of 
notice  can  be  traced  to  the  principal. 

Cited:  111  111.  524.  Notice  by  possession  of  land:  23  111.  556;  91  111.  280; 
104  111.  369.  Title  of  purchaser:  18  111.  579.  Partnership  realty:  16  111.  196. 
Resulting  trust:  106  111.  388;  109  111.  44. 

Resulting  trusts — Parchase-money  paid  by  third  person. — See  Coates  v. 
Woodworth,  13  111.  654,  note  in  this  ed. 

Real  property — Conveyance  of — Effect  of  equities — Possession  as  notice. — 
The  possession  of  land  by  a  party  is  notice  to  all  persons  of  whatever  title  or 
equities  he  mav  have,  whether  of  record  or  not.  McConnel  v.  Reed,  4  Scam. 
117;  Cowen  v."Loomis,  91  111.  132;  Brown  v.  Gaffnev,  28  111.  149;  Williams  v. 
Brown,  14  111.  200;  Walsh  v.  Wright,  101  111.  178;  Bartling  v.  Brasuhn,  102  111. 
441;  Lumbard  v.  Abbey,  73  111.  177;  Jefferson  v.  Jefferson,  96  111.  551;  Small  v. 
Stagg,  95  111.  39;  Conner  v.  Goodman,  104  111.  365. 

Open  and  notorious  possession  of  land  is  sufficient  to  put  subsequent  purchas- 
ers on  inquiry  as  to  the  rights  of  the  one  in  possession,  and  operates  as  notice  of 
the  possessor's  claim.  Morrison  v.  Kelly,  22  111.  610;  Warren  v.  Richmond,  53 
III.  52;  D'Wolf  V.  Pratt,  42  111.  198;  Reeves  v.  Ayers,  38  111.  418;  Truesdale  v. 
Eord,  37  111.  210;  Phillips  v.  Pitts,  78  111.  72;  Strong  v.  Shea,  83  111.  575;  Tuni- 
Bon  V.  Chamblin,  88  111.  378. 

Such  possession  is  equivalent  to  recording  of  the  deed.     Partridge  v.  Chap- 
man, 81  111.  137;  Lyman  v.  Russell,  45  111.  281;    Walden  v.  Gridley,  36  111.  523; 
Coari  v.  Olsen,  91  111.  273;  Brainard  v.  Hudson,  103  111.  218;   compare  Riley  v.  • 
Quigley,  50  111.  304. 

Where  the  grantor  remains  in  possession,  purchasers  from  the  grantee  are ; 
chargeable  with  notice  of  gmntor's  claims.     White  v.  White,  89  111.  460;  Ford  v. 
Marci^U,  107  111.  136. 

Where  a  tenant  changes  his  character  by  an  agreement  to  purchase  his  posses- 
sion, amounts  to  notice  of  his  claim.     Coari  v.  Olsen,  91  111.  273. 
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The  decree  in  this  case  was  entered  by  Minshall,  Judge,  at 
October  term,  1S51,  of  the  Pike  Circuit  Court. 

M.  Hay  and  E.  S.  Blackwell,  for  plaintiff  in  error. 
J.  Grimshaw,  for  defendants  in  error. 

Caton,  J.  The  bill  avers  that  the  complainant  advanced  to 
the  defendant  Brown  fifty  dollars,  with  M'hich  to  purchase  the 
premises  in  question  for  him,  and  that  Brown  undertook  the 
trust.  That,  on  the  same  day,  Brown  bargained  with  Swaringen 
for  the  land,  paid  him  therefor  the  fifty  dollars  advanced  by  the 
complainant,  and  took  a  bond  for  a  deed  to  himself,  and  that 
he  promised  to  convey  to  the  complainant  so  soon  as  he  should 
get  a  deed  from  Swaringen.  This  he  subsequently  refused  to 
do,  but  procured  a  conveyance  to  be  made  from  Swaringen  to 
Mrs.  Hay,  who  was  his  mother-in-law,  and  a  member  of  his 
family ;  and  that  at  the  time  the  conveyance  was  made  to  her, 
she  had  notice  of  the  complainant's  equitable  title.  The  bill 
prays  for  a  conveyance  of  the  premises  to  the  complainant,  and 
for  general  relief. 

Possession  of  mortgaged  premises  is  notice  of  occupant's  equities  to  a  purchaser 
at  a  trustees'  sale  under  power  of  sale  in  trust  deed.  Clevinger  v.  Eoss,  109  111. 
3^9. 

Efifect  of  possession  taken  by  purchaser  after  levy  of  attachment  on  the  land 
sold  and  before  judgment  in  attachment  suit.     Berry  v.  Lovi,  107  111.  612. 

Possession,  to  be  notice,  must  be  open,  visible  and  exclusive,  such  as  to  ap- 
prise the  community  that  the  occupant  has  appropriated  the  property  to  his 
exclusive  use.     Truesdale  r.  Ford,  37  111.  210. 

Xot  neces.sarv  that  it  should  have  all  characteristics  of  adverse  possession. 
Smith  L'.  Heirs  of  Jackson.  7(i  111.  254. 

See  also  as  to  what  is  suflBcieut  possession:  White  v.  White,  105  111.  314;  Cabeen 
V.  Breckenridge,  48  111.  91;  Munn  v.  Burges,  70  111.  604;  Martin  v.  Jutld,  81  111.  488. 

Possession  mav  be  bv  tenant.  Smith  v.  Heirs  of  Jackson,  76  111.  254;  Franz 
V.  Ortou,  75  111.  100;  Whittakei- r.  Miller,  83  111.  381. 

Wknt,  (t.Hiile  from  record  or  pofisessioji,  will  operate  as  notice. — Whatever 
is  suflScient  to  put  a  purchaser  upon  incjuiry,  is  notice  of  all  that  the  inquiry 
would  have  disclosed.  Redden  v.  Miller,  95  lU.  336;  .Etna  Life  Ins.  Co.  v. 
Ford,  89  111.  252. 

As  to  what  is  sufficient  to  put  a  purchaser  upon  inquiry,  see  Hunter  r.  Stone- 
man,  92  111.  75;  Otis  v.  Spencer,  102  111.  622;  Eedden  v.  Miller,  95  111.  336.  See 
Hewitt  V.  Clark,  91  111.  605. 

Notice  to  co-tenant  or  co-purchaser,  is  not  necessarily  notice  to  his  companion. 
Wait  V.  Smith,  92  111.  385. 

To  protect  a  purchaser  who  does  not  receive  notice  until  after  the  purchase,  it 
must  rtp]>ear  that  prior  to  receiving  notice  he  has  paid  the  purchase-money.  If 
he  has  paid  part,  ho  will  be  protected  to  that  extent  only.  Redden  v.  Miller,  95 
111.  336. 

As  to  efifect  of  recoi-d  of  conveyances  as  notice,  see  111.  Rev.  Stat.  ch.  30,  T[  31. 
Starr  &  C.  111.  Stat.  591,  et  seq.  notes. 
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The  answers  are  not  sworn  to.  I 

Brown  admits  that  he  agreed  to  purchase  the  land  for  the 
complainant,  and  that  for  that  purpose,  he  received  from  him 
fifty  dollars ;  that  he  subsequently  made  a  written  agreement 
with  Swaringen  for  the  land,  at  eight  dollars  and  seventy-five 
cents  per  acre,  but  did  not  pay  for  it  at  the  time ;  that,  had  he 
got  a  conveyance  of  the  land  from  Swaringen,  he  intended  to 
have  conveyed  it  to  the  complainant,  but  that  Swaringen,  when 
he  learned  the  land  was  intended  for  the  complainant,  refused 
to  complete  the  bargain  and  make  a  deed;  and  that  Brown, 
rather  than  involve  himself  in  litigation,  surrendered  to 
Swaringen  the  *bond ;  that  he  subsequently  purchased  [*202] 
the  land  for  Mrs.  Hay,  and  paid  her  money  therefor, 
and  took  a  conveyance  to  her,  and  that  she  holds  it  now  in  her 
own  right. 

Mrs.  Hay  in  her  answer,  denies  any  personal  knowledge  that 
the  complainant  had  employed  Brown  to  purchase  the  premises 
for  him ;  says  she  purchased  the  land  from  Swaringen,  paid  her 
own  money  therefor,  and  took  a  deed  to  herself  and  for  her  own 
use.     A  replication  was  filed  to  both  answers. 

Mr.  Mudd  testifies  to  the  sale  of  the  premises  from  Swaringen 
to  Brown ;  that  they  estimated  the  quantity  at  about  six  acres, 
and  the  price  agreed  upon  was  $8.75  per  acre,  and  that  Brown 
paid  to  Swaringen  fifty  dollars  at  the  time.  This  purchase  was 
made  in  the  fall  or  winter  of  1839. 

Latham  swears  that  he  heard  a  conversation  between  the 
complainant  and  the  defendant  Brown,  in  which  the  latter  ad- 
mitted that  he  had  purchased  the  land  for  the  former,  and  paid 
his  money  therefor. 

George  Hoarer  testified  that  Brown  told  him  that  Williams 
had  given  him  money  to  buy  the  land  with,  and  that  Swaringen 
refused  to  convey  the  premises  to  Williams. 

Mrs.  Williams,  the  mother  of  the  complainant,  testifies  that, 
about  the  close  of  the  year  1849,  she  heard  Brown  say  that  he 
purchased  the  land  for  the  complainant,  and  with  his  money, 
and  that  he  would  make  him  a  deed  for  it  so  soon  as  he  could 
get  one  from  Swaringen. 

Augustus  L.  Brown,  on  the  part  of  the  defendants,  testifies 
that,  about  the  month  of  June,  1850,  his  father,  the  defendant, 
gave  him  fifty  dollars,  as  the  money  which  the  complainant  had' 
advanced  him  for  the  purchase  of  the  land;  that  he  tendered, 
the  money  to  the  complainant,  who  refused  to  accept  it,  but 
insisted  on  a  conveyance  of  the  premises. 
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Several  witnesses  testified  that  the  character  of  Latham  for 
truth  and  veracity  was  bad. 

Two  questions  arise  in  this  case :  First,  was  the  hxnd  pur- 
chased by  Brown  with  the  money  of  the  complainant?  And, 
second,  was  Mrs.  Hay  a  subsequent  bond  fide  purchaser  without 
notice  ?  If  this  bill  is  to  be  maintained,  it  must  be  upon  the 
ground  that  here  was  a  resulting  trust.  No  contract  between 
the  parties  can  create  such  a  trust,  but  it  is  an  implication  of 
law  arising  from  the  fact  that  the  land  was  purchased  with  the 
money  of  one  party,  and  the  conveyance  made  to  anotlier. 
When  such  is  the  case,  he  with  whose  money  the  land  was 
purchased,  may  follow  the  money  into  the  land.  Such  a  trust 
may  be  raised  without  any  contract  or  understanding  between 
the  trustee  and  cestivi  que  trust,  and  even  in  the  total 
[*203]  *ignorance  of  one  of  the  parties, — as  where  the  owner 
of  the  money  purchases  land  and  takes  the  conveyance 
to  another  without  his  knowledge,  or  where  one  buys  land  with 
the  money  of  another  and  takes  a  deed  to  himself.  In  either 
case,  the  law  will  raise  a  trust  in  favor  of  him,  with  whose 
money  the  purchase  was  made.  While  a  parol  agreement  be- 
tween the  parties  does  not  help  the  trust,  neither  does  it  pre- 
vent that  implication  of  law  from  which  the  trust  arises.  The 
question  of  the  ownership  of  the  money  may,  frequently,  and 
indeed,  most  generally  is  proved,  either  in  whole  or  in  part,  by 
establishing  some  contract  between  the  parties,  either  in  refer- 
ence to  the  money  or  the  purchase.  Such  were  the  cases  of 
Boyd  i\  McLean,  1  Johns.  C.  R.  582 ;  and  Coats  r.  Woodworth, 
13  Illinois,  654.  In  this  case,  while  the  agreement  which  is 
clearly  proved,  by  which  Brown  was  to  purchase  the  land  for 
Williams,  cannot  be  enforced  either  at  law  or  in  equity,  it  may 
still  be  considered  in  determining  the  question,  whose  money 
paid  for  the  land.  It  may  constitute  important  auxiliary  proof 
on  this  point.  The  evidence,  however,  is  very  satisfactory  on 
this  point,  independent  of  the  agreement.  The  answer  admits, 
and  the  proof  shows,  that  the  complainant  advanced  to  the  de-  ■ 
fendant  13rown  fifty  dollars,  for  the  purpose  of  making  the  pur- 
chase, and  Mudd  swears  that  at  the  time  the  purchase  was 
made,  Brown  paid  to  the  vendee  fifty  dollars,  and  two  other 
witnesses  testify  to  several  conversations  between  the  parties, 
in  which  Brown  distinctly  admitted  that  he  had  purchased  the 
land  for  the  complainant,  and  with  his  money.  These  state- 
ments were  made  while  Brown  held  Swaringen's  bond  for  a  deed 
of  the  premises,  and  long  before  the  defendant  Hay  had  acquired 
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any  interest  in  them.  Declarations  thus  made  are  competent 
evidence  in  ravor  of  the  complainant,  to  establish  the  fact  thus 
admitted,  although,  at  least,  as  to  the  other  defendant,  not  con- 
clusive evidence  of  such  fact.  When  we  add  to  this  the  moral 
obligation  which  the  agreement  between  the  parties  imposed 
upon  Brown,  thus  to  invest  the  money,  it  leaves  no  reasonable 
room  to  doubt  as  to  that  fact.  And  there  is  no  proof  in  the 
case  tending  to  rebut  this  conclusion.  So  far  from  proving  that 
Mrs,  Hay  paid  any  thing  for  the  land,  there  is  nothing  to  show 
that  any  money  whatever  was  paid  at  the  time  the  deed  was 
made  to  her.  Had  such  been  the  case,  the  proof  to  establish  it 
was  peculiarly  within  the  knowledge  and  control  of  the  defend- 
ants, and  it  was  their  duty  to  produce  it,  and  thus,  if  possible, 
rebut  the  strong  case  made  out  by  the  complainant. 

It  may  be  inquired,  why  an  immediate  conveyance 
was  not  *made,  if  the  purchase-money  was  paid  by  [*204] 
Brown  at  the  time  of  the  purchase  ?  Beside  the  positive 
testimony  to  the  fact  of  the  payment  of  the  fifty  dollars,  a  satis- 
factory answer  to  this  is  otherwise  found  in  the  record.  The 
purchase  was  at  so  much  per  acre,  and  according  to  the  esti- 
mated quantity  of  land ;  the  purchase-money  would  amount  to 
a  trifle  more  than  the  fifty  dollars,  which  excess  was  to  be  sub- 
sequently determined  by  a  survey,  and  in  the  mean  time,  the 
purchase  was  to  be  evidenced  by  the  bond.  This  explains  sat- 
isfactorily why  a  conveyance  was  not  made  at  the  time  of  the 
purchase.  But  it  was  urged  that  the  complainant  was  not  en- 
titled to  a  conveyance,  because  there  is  no  evidence  that  he  has 
ever  paid  such  balance,  or  rather  that  such  balance  was  not 
paid  with  his  money.  That  is  true ;  but  it  is  equally  true,  that 
there  is  nothing  to  show  that  there  was  any  balance  whatever 
remaining  unpaid,  after  the  application  of  the  fifty  dollars. 
There  is  no  pretence  in  the  evidence,  nor  even  in  the  answers, 
that  either  of  the  defendants,  or  any  other  person,  ever  paid 
Swaringen  any  thing  more  than  the  fifty  dollars,  or  indeed  that 
any  survey  was  ever  made  of  the  land,  showing  that  the  purchase- 
money,  according  to  the  terms  of  the  purchase,  would  amount  to 
any  more  than  the  money  paid  down  at  the  time.  So  far  as  we 
can  determine  from  the  record,  Swaringen  made  the  conveyance 
without  any  further  demand  or  payment,  and  if  he  chose  to  waive 
his  right  to  a  survey,  in  order  to  determine  if  any  thing  more  was 
due  him,  it  is  not  for  the  defendants  to  object  for  him.  They  are 
not  called  upon  to  protect  his  right,  which  he  has  voluntarily 
relinquished.      They  can  claim  no  benefit  from  his  voluntary 
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waiver  of  his  strict  rights  according  to  the  letter  of  his  bond.  So 
far  as  appears,  all  that  was  ever  paid  for  the  land  was  the  money 
of  the  complainant,  and  he  has  a  right,  in  equity,  to  follow  it  into 
the  land,  and  claim  the  benefit  of  the  purchase.  It  is  true,  that 
the  answers  which  are  not  sworn  to,  state  that  Mrs.  Hay  paid 
for  the  land  with  her  own  money,  and  for  her  own  benefit,  but 
there  is  no  proof  to  support  this.  Nor  do  even  the  answers  state 
that  she  ever  paid  Swaringen  any  thing,  or  that  she  paid  any 
one  more  than  the  fift}^  dollars,  or  any  other  sum,  but  only  that 
she  paid  for  the  land  with  her  own  money.  It  is  a  most  rea- 
sonable inference,  that  if  she  ever  made  any  payment  to  any  per- 
son, it  was  to  her  son-in-law,  Brown,  and  that,  probably,  was  the 
money  subsequently  tendered  to  Williams  by  young  Brown,  which, 
he  says,  his  father  gave  him  for  that  purpose,  as  the  money 
originally  advanced  by  Williams.  Brown's  consistency  in  send- 
ing this  money  to  Williams,  as  the  money  originally  received 

from  him,  is  not  very  manifest  when  we  remember  his 
[*205]    *repeated  declarations,  that  he  had  paid  for  the  land 

with  that  money.  We  ought  not,  in  the  absence  of 
proof,  to  presume  that  those  statements  were  false.  The  whole 
case  considered,  we  have  no  sort  of  doubt,  that  all  the  money 
which  was  ever  paid  to  Swaringen  for  this  land,  was  the  money 
of  the  complainant,  and  that  he  had  a  right  to  insist  upon  the 
benefit  of  the  purchase,  and  to  decline  to  accept  the  money  ten- 
dered him.  His  equitable  rights  had  vested,  and  they  could  not 
be  destroyed  by  the  act  of  the  other  party  alone.  The  trust  had 
been  created,  and  the  trustee  could  not  destroy  it,  without  his 
consent,  by  this  futile  tender. 

The  only  remaining  question  to  be  considered  is,  that  of 
notice  of  the  trust  to  Mrs.  Hay,  admitting  that  she  had  actually 
paid  her  money  for  the  land.  This  is  easily  disposed  of.  In 
the  first  place,  Brown  purchased  the  land  for  her,  if  any  such 
purchase  was  made,  and  he  certainly  knew  of  the  complain- 
ant's right  to  the  land,  for  he  had  made  the  purchase  for  him. 
This  unquestionable  notice  to  her  agent,  was  good  notice  to  the 
principal.  But  forgetting  this,  and  laying  out  of  view,  also, 
that  she  was  the  mother-in-law  of  Brown,  and  a  member  of  his 
family,  where  this  arrangement  with  Williams  seems  to  have 
been  a  subject  of  frequent  conversation,  and  also  disregarding 
the  evidence  tending  to  show  that  she  was  actually  present  at 
one  of  these  conversations  which  were  had  between  Williams 
and  Brown,  it  is  proved  beyond  controversy,  that  Williams  was 
all  the  while  in  the  actual,  open,  notorious,  and  exclusive  pos- 
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session  of  the  premises.  This  was  constructive  notice  to  her  of 
all  the  rights  of  the  tenant  in  possession,  as  has  been  repeatedly 
held  by  this  court.  Nor  did  it  make  any  difference  that  he  took 
possession  as  tenant,  and  not  as  purchaser. 

The  purchaser  who  buys  land  in  the  possession  of  another,  is 
bound  to  inquire  of  the  person  in  possession,  by  what  tenure  he 
holds  possession,  and  what  interest  he  claims  in  the  premises ; 
and  may  not  excuse  himself  by  merely  obtaining  information  of 
the  character  in  which  the  possession  was  originally  obtained. 
Had  the  defendant  Hay  made  this  inquiry  of  Williams,  she 
might  have  learned,  with  certainty,  what  rights  he  did  claim ; 
or  if,  upon  such  inquiry  being  made,  he  had  refused  to  give  in- 
formation of  the  interest  which  he  did  have  in  the  premises,  or 
had  claimed  a  less  interest  than  the  one  now  proved,  he  might 
have  waived  the  benefit  of  the  constructive  notice,  or  been  es- 
topped from  claiming  a  greater  interest  than  that  then  asserted  ; 
but  having  failed  to  make  such  inquiry,  she  must  be  presumed 
to  have  known  the  extent  of  his  real  interest. 

*The  decree  of  the  circuit  court  must  be  reversed,) 
and  the  suit  remanded,  with  instructions  to  the  circuit    [*206] 
court  to  enter  a  decree  conformable  to  this  opinion. 

Decree  reversed. 


Augustus  H.  Evans,  Appellant,  v.  James  C.  Clement  et  al., 

Appellees. 

APPEAL  FROM  SCOTT. 

BHiij  OF  EEViEW — Practice. — Upon  a  bill  of  review  for  errors  of  law,  the 
court  will  not  reconsider  the  evidence;  but  will  inquire  whether  the  law  was 
properly  applied  to  the  facts  which  the  record  shows  were  found  by  the  court. 
Upon  such  a  bill  questions  of  fact  are  not  open  for  discussion. 

Upon  a  bill  of  review  a  court  will  revise  or  reverse  its  own  decree,  for  an  er- 
roneous application  of  the  law  to  the  facts  found,  whenever  a  court  of  appeals 
would  do  so  for  the  same  cause. 

The  decree  in  this  case  was  rendered  at  September  term, 
1852,  of  the  Scott  Circuit  Court,  Woodson,  Judge,  presiding. 

In  this  case,  it  appears  from  the  record  that  the  present  plain- 
tiff in  error  filed  his  bill,  charging  that  said  Clement  and  Evans 
were  in  negotiation  for  the  sale  by  Evans  to  Clement,  of  a  farm. 

Cited:  22  IU.  365. 
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being  the  land  in  controversy.  That  preparatory  to  the  con- 
summation of  said  sale,  Evans  had  prepared  a  deed  to  said 
land,  duly  acknowledged,  with  a  deed  of  trust,  to  he  executed 
back  to  secure  the  purchase-money,  and  placed  them  in  the 
hands  of  defendant  B.  P.  Smith,  to  be  delivered  to  defendant 
'  'lement,  if  said  contract  was  consummated  by  said  Clement,  on 
alls  i^art,  according  to  the  propositions  of  said  Evans,  but  not 
otherwise. 

Said  terms  were  not  complied  with  by  said  Clement,  and  so 
the  proposed  sale  was  not  finally  made ;  but  by  the  fraudulent 
combination  and  action  of  said  Clement,  and  defendant  B.  P. 
Smith,  said  Clement  got  wrongful  and  fraudulent  possession  of 
said  deed,  and  put  the  same  on  record,  and  without  authority 
of  the  owner  went  into  possession  of  said  farm ;  and  under  said 
deed  so  obtained,  set  up  a  claim  to  said  land. 

The  bill  prayed  that  said  conveyance  be  set  aside ;  that  said 
Clement  and  wife  be  ordered  to  reconvey  to  said  Evans,  and  that 
both  title  and  possession  be  returned  to  him,  and  that  he  be  placed 
in  the  same  situation  that  he  was  before  commission  of  said 

fraud,  and  the  obtaining  of  said  deed  and  possession. 
[*207]  *The  answer  admits  the  most  important  allegations  of 
the  bill,  but  in  avoidance  of  said  admission  insists  that 
Evans  held  the  land  as  trustee  for  one  Martha  A.  McCrackin 
and  others,  not  parties  to  the  suit ;  and  that  in  getting  posses- 
sion of  said  deed  and  said  land,  they  had  only  done  what  Evans 
was,  in  equity,  bound  to  do,  and  should  have  done,  &c. ;  in  other 
words,  that  they  had  diverted  the  consideration,  which  was  to 
have  gone  to  Evans,  according  to  the  contract  contemplated 
between  Clement  and  Evans,  over  to  third  parties,  (not  parties 
to  this  suit,)  who  professed  to  have  the  equitable  estate,  as  a 
consideration  for  a  conveyance  from  them  to  Clement,  and  then 
appropriated  Evans'  legal  title,  without  consideration,  or  author- 
ity, to  fortify  their  purchase  of  the  pretended  equitable  title. 

Pieplication,  general.  The  case  was  heard  upon  pleadings, 
exhibits,  and  evidence ;  upon  which  hearing,  the  court  rendered 
a  decree  for  said  Evans,  fully  sustaining  said  bill,  and  decreeing 
that  said  deed  be  surrendered  up,  the  land  reconveyed  by  Clem- 
ent and  wife,  and  the  possession  surrendered  to  said  Evans ; 
that  Clement  pay  rent  for  the  same,  deducting  valuable  and 
permanent  improvements,  and  for  costs ;  and  that  an  account 
be  stated  to  advise  the  court  of  the  amount  of  the  same. 

Some  months  after  making  of  this  decree,  the  said  Clement,  in 
the  name  of  all  the  defendants,  but  for  his  use  only,  filed  a  "bill 
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of  review,"  in  which  no  error  of  law  is  pointed  out,  but  three 
alleged  facts  are  set  up  as  cause  for  reviewing  and  modifying 
said  decree,  to- wit : — 

1st.  That  when  said  decree  was  rendered,  one  of  the  solicitors 
for  Evans  stated  that  the  object  of  the  same  was  to  bring  said 
Clement  to  settlement. 

2d.  That  since  said  decree  was  made,  said  Clement  had 
applied  to  said  Evans  to  settle,  and  offered  to  carry  out  the 
original  proposed  contract  of  sale,  and  to  pay  Evans  a  sum 
equal  to  that  originally  contemplated  between  the  parties,  and 
that  said  Evans  would  not  accede  to  said  proposed  settlement. 
And  that 

3d.  Since  the  rendition  of  said  decree,  said  Clement  had  dis- 
covered that  said  Evans  had,  in  contemplation  of  said  contract 
of  sale  being  consummated,  received  two  horses,  that  had  not 
been  taken  into  consideration,  from  his  codefendant  B.  P.  Smith. 

This  bill  of  review  prays  that  for  these  causes  said  decree 
shall  be  entirely  modified,  or  rather  substituted,  and  certain 
positive  relief  granted  to  the  defendants. 

To  this  bill  of  review  the  plaintiff  Evans  demurred, 
and  *insisted  that  the  defendants  had  shown  no  fact,  [*208] 
that  would  entitle  them  to  a  bill  of  review;  that  said 
bill  had  been  filed  without  leave  of  the  court  first  had  and  ob- 
tained according  to  the  practice  of  courts  of  chancery ;  and  that 
no  fact  stated  was  sufficient  to  authorize  a  modification  of  said 
decree. 

The  court  below  overruled  said  demurrer,  and  the  said  Evans 
abiding  the  same,  and  declinmg  to  answer,  the  court  proceeded 
to  modify  said  original  decree,  and  reverse  it,  except  payment  of 
costs,  and  to  grant  a  decree,  on  the  other  hand,  giving  positive 
relief  to  defendant  Clement,  and  a  specific  performance  of  said 
originally  proposed  contract  between  Clement  and  Evans,  and 
directed  that  said  land  be  quietly  vested  in  said  Clement,  by 
operation  of  said  deed,  so  fraudulently  obtained,  and  that  he  pay 
within  a  given  time  a  specified  sum  of  money  to  Evans,  and 
make  to  him  conveyance  of  certain  lands  in  Madison  county, 
amounting  to  a  specific  performance  of  a  contract,  and  thus  giv- 
ing to  complainant  Evans  a  decree  not  prayed  for  in  his  bill, 
and  not  consistent  with  the  original  bill  or  answer. 

From  this  last-named  decree,  and  to  reverse  the  same,  the 
said  complainant  appealed  to  this  court. 

M.  McCoNNEL  and  M.  Knapp,  for  appellant. 
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D.  A.  Smith,  for  appellees. 

Caton,  J.  There  is  an  insuperable  objection  in  the  outset  to 
granting  the  relief  which  was  sought  hy  this  bill  of  review.  The 
former  decree  is  sought  to  be  reversed  or  modified  for  errors  of 
law  apparent  on  the  face  of  the  record  or  decree.  The  other 
ground,  that  is,  for  the  new  or  rather  additional  evidence  was 
very  properly  abandoned  on  the  argument.  It  is  a  general  and 
well  settled  rule,  that  upon  a  bill  of  review  for  errors  of  law 
the  court  M'ill  not  reconsider  the  evidence,  but  will  only  inquire 
whether  the  law  was  improperly  adjudged  upon  the  facts  which 
the  record  shows  were  found  by  the  court  on  the  former  hearing, 
to  be  established  by  the  evidence.  It  is  to  those  facts,  thus 
found  and  established,  to  which  the  law  is  to  be  applied  upon 
a  bill  of  review  for  errors  of  law.  Upon  such  a  bill  ques- 
tions of  fact  are  not  open  for  discussion.  To  adjudicate  prop- 
erly upon  facts,  as  found,  of  course  the  pleadings  are  to  be 
considered,  but  nothing  further.  Were  the  court  to  reconsider 
the  evidence,  it  would  in  every  respect  perform  the  office  of 
an  appellate  court,  upon  its  own  decisions.  Such  a  course 
would  be  inconsistent  with  the  well-settled  practice  of  courts  of 
equity.  On  this  subject  Lord  Eldon  said,  in  the  case  of 
[*209]  *Perry  v.  Philips,  17  Ves.  178:  "If  I  am  to  hear  this 
case  upon  the  ground  that  the  judgment  is  wrong,  though 
there  is  no  error  apparent,  the  consequence  is,  that  in  every  in- 
stance a  bill  of  review  may  be  filed ;  and  the  question  whether 
the  case  is  well  decided  will  be  argued  in  that  shape ;  not 
whether  the  decree  is  right  or  wrong  on  the  face  of  it.  The 
cases  of  error  apparent,  found  in  the  books,  are  of  this  sort,  an 
infant  not  having  a  day  to  show  cause,  &c.,  not  merely  an  erro- 
neous judgment."  And  in  the  case  of  Whiting  v.  The  Bank  of 
the  United  States,  13  Peters,  6,  the  court  said,  "That  the  bill  of 
review  must  be  founded  on  some  error  apparent  upon  the  bill, 
answer,  and  other  pleadings  and  decree ;  and  that  j'ou  are  not 
at  liberty  to  go  into  the  evidence  at  large  in  order  to  establish 
an  objection  to  the  decree  founded  on  the  supposed  mistake  of 
the  court  in  its  own  deductions  from  the  evidence."  A  careful 
examination  of  the  history  of  this  proceeding  will  show  that  the 
bill  of  review  for  errors  apparent  was  originally  entertained  for 
the  purpose  of  allowing  the  same  court  to  correct  a  palpable  and 
manifest  error  in  the  adjudication  of  the  court  upon  the  facts 
found  to  be  established,  after  the  decree  had  been  enrolled,  and 
had  thus  passed  the  control  of  the  court  in  the  original  suit ;  as 
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where  the  lands  of  a  deceased  person  were  distributed  to  his 
collateral  relations,  when  it  appeared  that  he  had  left  direct  de- 
scendants. It  is,  however,  not  to  be  denied,  that  in  the  process 
of  time  courts  have,  upon  a  bill  of  review,  been  more  astute  in 
searching  for  errors  of  law,  and  that  the  rule  has  now  become 
well  settled  that  the  court  will,  upon  such  a  bill,  reverse  or  re- 
vise its  own  decree,  for  an  erroneous  application  of  the  law  to 
the  facts  found,  whenever  a  court  of  appeals  would  do  so  for  the 
same  cause. 

In  the  case  before  us,  the  facts  which  the  court  found  to  be 
established  by  the  evidence,  and  upon  which  the  decree  was 
entered,  are  nowhere  stated  in  the  record,  so  that  being  unin- 
formed upon  what  state  of  facts  the  decree  was  made,  we  have 
no  means  of  determining  that  the  court  erred  in  applying  the 
law  to  those  facts.  It  is  true  that  the  decree  recites  the  evidence 
in  the  cause  at  large,  but  not  the  deductions  of  the  court  from 
that  evidence ;  and  in  making  up  the  original  decree,  the  law 
was  applied,  not  to  that  evidence,  but  to  the  facts  which  the 
court  found  established  by  that  evidence.  In  order  to  sustain 
the  bill  of  review,  it  was  necessary  for  the  court  to  examine  and 
determine  two  questions ;  one  of  fact,  and  the  other  of  law, 
while  the  latter  alone  was  properly  before  it.  The  law  on  this 
subject  is  very  clearly  stated  by  Mr.  Justice  Story.  He  says : 
"In  regard  to  errors  of  law  apparent  on  the  face  of  the 
*decree  the  established  doctrine  is,  that  you  cannot  [*210] 
look  into  the  evidence  in  the  case,  in  order  to  show  the 
decree  to  be  erroneous  in  its  statements  of  the  facts.  That  is 
the  proper  office  of  the  court  on  an  appeal.  But  taking  the 
facts  to  be  as  they  are  stated  to  be  on  the  face  of  the  decree,  you 
must  show  that  the  court  have  erred  in  point  of  law.  If,  there- 
fore, the  decree  do  not  contain  a  statement  of  the  material  facts 
on  which  the  decree  proceeds,  it  is  plain  there  can  be  no  relief 
by  bill  of  review,  but  only  by  an  appeal  to  some  superior  tri- 
bunal."    Story's  Eq.  PL  §  407. 

I  am  aware  that  the  Supreme  Court  of  Ohio  have  held,  that 
from  the  peculiarity  of  their  practice,  upon  a  bill  of  review,  the 
testimony  in  the  suit  is  open  for  examination,  although  it  be  a 
bill  of  review  for  errors  of  law ;  but  we  are  not  at  all  inclined  to 
follow  that  precedent,  even  admitting  that  there  is  a  similarity 
between  their  practice  and  ours.  It  opens  a  question  which 
never  did  and  never  should  arise  on  such  a  bill,  and  breaks 
down  all  distinction  between  an  appellate  jurisdiction  and  that 
which  arises  upon  a  bill  of  review. 
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In  ignorance  of  the  facts  which  the  court,  in  the  original  case, 
found  from  the  evidence  to  exist,  and  to  which  it  aj)plied  the 
law,  the  court  below  upon  this  bill  of  review  could  not  say,  nor 
can  we  saj,  that  the  law  was  improperly  adjudged  upon  those 
facts.  It  is  not  improbable  indeed,  that  the  court  in  the  original 
suit  found  all  of  the  allegations  in  the  bill  to  be  true,  and  that 
the  matter  set  up  in  defence  was  not  proved ;  and  if  such  was 
the  case,  there  can  be  no  doubt  that  the  original  decree  was 
strictly  correct.  At  any  rate,  so  long  as  the  pleadings  admitted 
it,  we  are  bound  to  presume  that  such  a  state  of  facts  was  found 
to  exist  as  justified  the  court  in  rendering  the  decree  which  was 
entered,  as  the  presumption  is  in  favor  of  the  decree  until  it  is 
affirmatively  shown  to  have  been  erroneous.  That  the  court 
below  upon  a  bill  of  review  could  not  say,  and  hence  it  should 
have  allowed  the  original  decree  to  stand,  and  in  reversing  it 
and  entering  a  different  decree  the  court  erred,  and  its  decision 
must  be  reversed  and  the  bill  of  review  dismissed,  and  original 
decree  be  allowed  to  stand. 

Decree  reversed. 


[*211]    *The  Alton  and  Sangamon  Eatlroad  Company,  Appel- 
lant, V.  George  Baugh,  Appellee. 

APPEAL  FROM  SANGAMON. 

Raileoads — Fences.- — After  the  assessment  and  payment  of  damages  by  a 
railroad  company,  for  the  right  of  way,  such  company  is  not  bound  to  make 
fences  on  either  side  of  the  road. 

Eights  of  ownek  of  land. — After  the  condemnation  of  land  and  the  pay- 
ment of  damages,  the  ])roprietor  of  the  land  over  which  the  road  passes,  would 
be  prohibited  from  placing  any  obstniction  upon  the  land,  or  from  making  cattle 
guards  under  or  along  the  road. 

This  cause  was  heard  before  T.  L.  Dickey,  Judge,  at  August 
term,  1S52,  of  the  Sangamon  Circuit  Court. 

This  was  an  appeal  to  the  Sangamon  circuit  court,  from  an 
assessment  of  damages  for  the  company's  right  of  way  over 
Baugh's  land.  In  the  circuit  court,  the  jury  returned  a  verdict 
in  favor  of  Baugh  for  $480,  on  which  the  court  rendered  judg- 
ment, and  from  which  the  railroad  company  appealed.     The 

Cited:     16  111.  201;  59  111.  237. 

Railroadu — Fencing  truck,  cattle  guards,  (fee.  —  See   Starr  &,  C.  111.  Stat., 
1927,  eh.  114,  ^  G2,  notcji  citing  7na7iy  authorities. 
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only  question  made  in  this  court,  arises  on  the  bill  of  exceptions 
taken  at  the  trial,  which  is  in  the  words  and  figures  following, 
to- wit : — 

Be  it  remembered,  that  in  the  trial  of  this  cause,  on  the 
motion  of  the  plaintiff,  the  court  instructed  the  jury,  "that  after 
the  assessment  and  payment  of  damages  in  the  case,  the  rail- 
road company  will  not  be  bound  to  make  fences  for  Baugh,  on 
either  side  of  the  road  to  make  cattle  guards  for  him  across  the 
road ;  nor  will  Baugh  have  a  right  without  the  consent  of  the 
company,  to  make  cattle  guards  across  or  under  said  road." 

To  the  giving  of  which  instructions,  and  to  each  of  the  propo- 
sitions therein  separately,  the  defendant  then  and  there  excepted. 

The  jury  returned  a  verdict  in  damages  of  $480  in  favor  of 
the  plaintiff. 

The  defendant  moved  the  court  for  a  new  trial,  on  the  ground 
that  the  above  instructions  were  improperly  given ;  which 
motion  the  court  overruled,  and  gave  judgment  on  the  verdict ; 
to  which  overruling  and  judgment  the  defendant  then  and  there 
excepted. 

Lincoln  and  Herndon,  for  appellant. 

S.  T.  Logan,  for  appellee. 

*Trumbull,  J.  This  case  involves  two  propositions.  [*212]  ' 
First,   whether  after  the  assessment  and  payment  of  ' 

damages  by  the  railroad  company  for  the  right  of  way  across  a 
person's  land,  such  company  is  bound  to  make  fences  for  the; 
owner  on  either  side  of  the  road;  and  secondly,  whether  the^ 
owner  has  authority,  without  the  company's  consent,  to  make 
cattle  guards  across  or  under  the  road. 

We  know  of  no  principle  of  the  common  law,  and  there  is 
certainly  no  statute  which  compels  one  person  or  corporation  to 
fence  the  land  of  another.  It  was  never  supposed,  when  a  pub- 
lic highway  was  laid  out,  that  the  owners  of  lands  over  which  it 
passed,  would  have  any  right  to  require  the  authority  by  which 
it  was  constructed,  to  inclose  it  by  fences ;  and  yet  there  is  no 
distinction  in  principle  between  the  obligation  to  fence  a  public 
highway  and  a  railroad ;  and  the  obligation  to  construct  cattle 
guards,  which  are  a  species  of  fence,  is  of  the  same  character. 

Upon  the  second  point,  it  is  clear,  that  after  the  condemnation 
of  the  land  and  the  payment  of  the  damages,  the  proprietor  of 
the  land  over  which  the  road  passes  would  be  prohibited  from 
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placing  any  obstruction  upon  it.  Is  the  making  of  a  cattle 
guard  across  or  under  a  railroad  an  obstruction  to  it,  or  to  the 
■"ree  use  of  the  land  condemned  for  the  right  of  way  of  such 
road?  The  land  condemned  in  this  instance  was  sixty-six  feet 
wide,  only  a  small  part  of  which  would,  in  ordinary  cases,  be 
actually  occupied  by  the  track  of  the  road,  though  it  might  be 
necessary  at  times  to  occupy  the  whole  space  for  the  construction 
and  repair  of  the  road,  and  its  convenient  use.  In  the  construc- 
tion of  a  cattle  guard,  it  would  be  necessary  to  extend  the  fences 
on  either  side  of  the  track  of  the  road  quite  up  to  it,  and  this 
of  itself  might,  and  often  would,  be  an  obstruction  to  the  free 
use,  by  the  railroad  company,  of  the  land  condemned.  But  to 
construct  the  cattle  guard  across  or  under  the  road,  would  be  an 
interference,  temporarily  at  least,  with  the  track  itself,  as  it 
would  be  necessary  to  excavate  beneath  the  rails,  and  while  the 
work  was  being  done,  and  the  necessary  supports  being  placed 
underneath,  the  road  could  not  be  used.  To  allow  this  to  be 
done  without  the  consent  of  the  company,  would  be  to  deprive 
them,  for  the  time  being,  of  the  use  and  control  of  their  own 
road,  and  of  the  right  of  way  for  which  they  had  paid. 

In  our  view,  it  is  wholly  immaterial  whether  the  railroad  com- 
pany acquired  a  fee-simple  estate  in  the  land  condemned  or  not, 
as  the  construction  of  cattle  guards  without  their  consent  would 

be  a  clear  interference  with   their  right   of  way  over 
[*213]    *the  land,  if  it  were  admitted  that  the  fee  still  remained 

in  the  original  proprietor. 

Judgment  affirmed. 


Greenleaf  M.  Woodbury,  Appellant,  v.  Moses  Manlove  et  al., 

Appellees. 

APPEAL  FEOM  FULTON. 

FoRECLOStTKE  BY  Scire  /acm.s— Pleadino. — In  ti  proceeding  by  scire  facias 
to  foreclose  a  mortguge,  pleas  of  failure  or  want  of  consideration,  are  insufficient. 
The  statute  authorizing  such  defences  does  not  extend  to  the  case  of  a  mortgage. 

Same — Sej'-off. — A  scire  facias  to  foreclose  a  mortgiige  is  not  within  the 
operation  of  the  stjitute  authorizing  a  set-oflf. 

Same — Proceeding  m  rem. — A  scire  facias  is  a  proceeding  in  rem  to  enforce 
a  specific  lien,  and  not  to  obtain  a  judgment  in  personam.     It  creates  no  lien  on 

Cited:  Foreclosure,  want  of  consideration,  no  bar:  2.3  111.  482  [-128.]     By  scire 
facias,  nature  of  proceeding:    26  111.  KU.     Form:  25  111.  91  [80.]     Mortgage  as 
evidence:  G3  111.  182.    What  is  not  matter  of  set-oflf:  17  111.  580;  23  111.  ■482  [428.J 
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other  property,  and  only  directs  a  sale  of  the  mortgaged  premises  to  satisfy  debt 
and  costs. 

Same — -Defences. — If  the  mortgage  has  been  duly  recorded  and  acknowl- 
edged, and  the  last  instalment  has  fallen  due,  the  only  defences  that  can  be  in- 
terposed, are  such  as  show  that  it  was  never  a  valid  lien  on  the  land,  or  that  it 
has  been  discharged  or  released. 

Same — Pleas. — The  pleas  of  mil  tiel  record  and  non  est  factum  only  put  in 
issue  the  execution  and  registry  of  the  mortgage. 

Sajie — Matter  of  kecokd. — The  mortgage  becomes  a  matter  of  record  by 
being  registered  in  the  county  in  which  the  mortgaged  premises  are  located,  and 
a  scire  facias  can  properly  issue  from  the  circuit  court  of  such  county,  although 
lands  in  other  counties  may  be  embraced  in  the  mortgage,  and  the  mortgage  may 
not  have  been  recorded  in  those  counties. 

This  was  a  proceeding  by  scire  facias  to  foreclose  a  mortgage. 
The  scire  facias  having  been  prepared  with  great  care  by  an 
able  practitioner,  the  formal  parts  are  copied,  for  the  use  of  such 
parties  as  may  choose  to  avail  themselves  of  it  in  practice. 

The  scire  facias  was  issued  by  the  clerk  of  Schuyler  county, 
and  is  as  follows  : — 

"State  of  Illinois,  Schuyler  county,  ss. 
"The  people  of  the  State  of  Illinois  to  the  sheriff  of  the  said 
county,  greeting. 
"Whereas,  David  Manlove  and  Moses  Manlove,  by  A.  B.  and 
C.  D.,  their  attorneys,  have  filed  in  the  clerk's  oiSce  of  our  cir- 
cuit court,  within  and  for  the  county  of  Schuyler  aforesaid,  a 
certain  deed  of  mortgage,  in  the  words  and  figures  following, 
that  is  to  say  (here  follows  a  recital  of  the  mortgage,  acknowl- 
edgment, &c.).  And  whereas  it  appears,  that  the  last  instal- 
ment in  the  condition  of  the  said  mortgage  «deed  men- 
tioned has  *long  since  become  due  and  payable  by  the  [*21-i] 
said  Greenleaf  M.  Woodbury  to  the  said  David  and  Moses 
Manlove,  according  to  the  terms  of  said  condition.  And  whereas, 
by  virtue  of  the  deed  of  mortgage  aforesaid,  and  the  condition 
therein  contained,  and  according  to  the  tenor  and  effect  of  the 
promissory  notes  or  obligations  in  said  condition  recited,  it  ap- 
pears that  the  said  Greenleaf  M.  Woodbury  is  indebted  upon  the 
said  mortgage  deed  to  the  said  David  and  Moses  Manlove,  in 
the  sum  of  one  thousand  six  hundred  and  ten  dollars,  together 
with  interest  thereon,  at  the  rate  of  six  per  cent,  from  the  time 
when  the  said  notes  or  obligations  became  due  and  payable,  ac- 
cording to  the  tenor  and  effect  thereof,  and  the  said  Greenleaf 
M.  Woodbury  has  wholly  failed  to  pay  the  same,  or  any  part 
thereof,  unto  the  said  David  and  Moses  Manlove,  according  to 
the  tenor  and  effect  of  said  mortgage  deed,  and  the  notes  or  ob- 
ligations therein  recited,  although  often  requested  so  to  do. 
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"And  whereas,  the  said  David  and  Moses  Manlove,  by  A.  B. 
and  C.  D.,  their  attorneys,  have  filed  in  our  said  clerk's  office, 
their  praecipe,  directing  a  writ  of  scire  facias  to  be  issued  upon 
the  said  mortgage  deed,  against  the  said  Greenleaf  M.  Wood- 
bury, and  directed  to  the  sheriff  of  the  county  of  Schuyler  afore- 
said, and  returnable  to  the  next  term  of  our  said  circuit  court. 

"We,  therefore,  command  you  to  summon  the  said  Greenleaf 
M.  Woodbury,  if  to  be  found  in  your  county,  personally  to  be 
and  appeal*  in  and  before  our  circuit  court,  within  and  for  said 
county  of  Schuyler,  on  the  first  day  of  the  next  term  thereof,  to 
be  holden  at  the  court  house,  in  Kushville,  the  seat  of  justice  of 
said  county,  on  the  Monday  in  the  month  of  next, 

and  then  and  there  show  cause,  if  any  he  have,  why  judgment 
should  not  be  rendered  against  him,  in  favor  of  the  said  David 
and  Moses  Manlove,  upon  the  mortgage  deed  aforesaid,  for  the 
said  sum  of  one  thousand  six  hundred  and  ten  dollars,  together 
with  the  interest  as  aforesaid,  which  appears  to  be  due  and  owing 
from  him  to  them,  by  virtue  of  the  mortgage  aforesaid,  and  con- 
dition therein  contained.  And  have  you  then  and  there  this 
writ,  and  the  manner  in  which  you  shall  have  executed  the  same. 
"In  witness  whereof,  A.  B,,  clerk  of  our  said  circuit 
court,  hath  hereto  subscribed  his  name,  and  affixed  the 
[l.  s.]  seal  of  said  circuit  court,  at  this  day  of 

A.  D.  &c.  "Signed,  A.  B.  clerk." 

This  scire  facias  was  taken  by  change  of  vemie  from  Schuyler 

to  Fulton  «ounty.     At  March  term,  1852,  of  the  Fulton 

[*215]    Circuit  *Court,  Kellogg,  Judge,  presiding,  a  judgment 

was  rendered  upon  the  scire  facias,  ordering  a  sale  of 

the  mortgaged  premises  lying  in  Schuyler  county. 

The  defendant  in  the  court  below  prayed  for  and  obtained 
this  appeal. 

A  statement  of  the  pleadings,  in  the  progress  of  the  cause, 
will  be  found  in  the  opinion  of  the  court. 

Browning  and  Bushnell,  for  appellant. 

R.  S.  Blackwell,  for  appellees. 

Treat,  C.  J.     In  March,  1846,  Woodbury  mortgaged  certain 

real  estate,  situate  in  Schuyler  and  McDouough  counties,  to 

D.  and  M.  Manlove,  to  secure  the  payment  of  three  promissory 

notes  to  become  due  in  April,  1847.      In  October,  1851,  the 
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Manloves  sued  out  of  the  Schuyler  circuit  court  a  scire  facias  to 
foreclose  the  mortgage.  The  defendant  pleaded  seven  pleas : 
First,  non  est  factum;  second,  nul  tiel  record;  third,  payment ; 
fourth,  payment  of  two  of  the  notes,  and  failure  of  consideration 
as  to  the  other,  averring  that  the  note  was  given  for  part  of  the 
purchase-money  of  the  mortgaged  premises,  which  were  con- 
veyed with  a  covenant  of  seizin  hy  plaintiffs  to  defendant ;  and 
that  plaintiffs  were  not  seized  of  two  of  the  tracts  worth  the 
amount  of  the  note ;  fifth,  that  the  notes  and  mortgage  were 
made  for  the  purchase-money  of  the  mortgaged  premises,  which 
were  conveyed  by  plaintiffs  to  defendant  with  a  covenant  against 
incumbrances ;  that  the  same  were  incumbered  by  a  judgment 
against  one  of  the  plaintiffs,  under  which  part  of  the  land  was 
sold,  and  a  deed  executed  by  the  sheriff  to  the  purchaser ;  that 
the  value  of  the  land  sold  exceeded  the  amount  due  on  the 
mortgage,  and  therefore  the  consideration  had  wholly  failed ; 
sixth,  that  the  mortgaged  premises  were  conveyed  by  plaintiffs 
to  defendant  with  a  covenant  of  seizin,  and  the  notes  and  mort- 
gage were  made  for  the  purchase-money ;  that  plaintiffs  were 
not  seized,  and  the  premises  were  worth  $2,500,  which  amount 
defendant  offered  to  set  off ;  seventh,  that  the  mortgaged  prem- 
ises were  conveyed  by  plaintiffs  to  defendant  with  a  covenant 
against  incumbrances,  and  the  notes  and  mortgage  were  made 
for  the  purchase-money ;  that  the  premises  were  incumbered  by 
a  judgment  against  one  of  the  plaintiffs,  under  which  a  part  of 
the  land  was  sold  and  a  deed  executed  by  the  sheriff  to  the  pur- 
chaser ;  that  the  part  thus  sold  was  worth  $2,500,  which  amount 
defendant  offered  to  set  off. 

*Demurrers  were  sustained  to  the  four  last  pleas  ;  and  [*216] 
the  issues  of  fact  formed  on  the  other  pleas  were  sub- 
,  mitted  to  the  court.  The  plaintiffs  offered  in  evidence  the  mort- 
gage set  out  in  the  scire  facias,  to  which  the  defendant  objected 
because  it  had  not  been  recorded  in  the  county  of  McDonough  ; 
but  the  court  overruled  the  objection,  and  admitted  the  mort- 
gage. The  plaintiffs  admitted  that  only  the  sum  of  $513.88 
was  unpaid  on  the  notes,  but  they  did  not  read  the  notes  in 
evidence.  The  court  decided  the  issues  in  favor  of  the  plaintiffs, 
and  found  that  there  was  due  on  the  mortgage  $513.88  ;  for  which 
amount  judgment  was  entered,  and  a  special  execution  awarded 
against  the  lands  lying  in  Schuyler  county. 

The  question  presented  by  the  demurrer  to  the  fourtli  and  fifth 
pleas  was  fully  considered  and  settled  in  the  case  of  Hall  v. 
Byrne,  1  Scammon,  140.     That  was  a  proceeding  by  scire  facias 
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to  foreclose  a  mortgage,  and  the  defendant  j)leaded  a  want  of 
consideration,  and  a  failure  of  consideration.  The  court  decided 
that  the  statute  authorizing  such  defences  to  he  interposed  did 
not  extend  to  the  case  of  a  mortgage,  and  therefore  held  the 
pleas  insufficient. 

The  sixth  and  seventh  pleas  seek  to  set  off  unliquidated  dam- 
ages arising  from  a  breach  of  covenants.  A  set-off  is  not  allow- 
able in  this  proceeding.  The  statute  provides  that  a  defendant 
"in  any  action  brought  upon  any  contract  or  agreement,  either 
express  or  implied,  having  claims  or  demands  against  the  plain- 
tiff, "  may  set  up  the  same,  and  have  them  set  off  on  the  trial ; 
and  if  there  is  a  balance  due  him,  he  shall  have  judgment  there- 
for against  the  plaintiff.  A  scire  facias  to  foreclose  a  mortgage 
is  not  an  action  in  the  ordinary  acceptation  of  that  term,  and  is 
therefore  not  within  the  operation  of  this  provision.  The  case 
of  Menard  v.  Marks,  1  Scammon,  25,  is  an  authority  in  point. 
A  scire  facias  is  a  proceeding  in  rein  against  the  mortgaged  prem- 
ises. The  object  of  the  proceeding  is  to  enforce  a  specific  lien, 
and  not  to  obtain  a  judgment  in  personam.  The  judgment  only 
determines  the  amount  due  on  the  mortgage,  and  directs  a  sale 
of  the  mortgaged  premises  to  satisfy  the  same  and  the  costs.  It 
creates  no  lien  on  the  other  property  of  the  mortgagor,  and  the 
only  process  that  can  issue  upon  it  is  a  special  execution  against 
the  mortgaged  premises.  The  other  transactions  of  the  parties 
are  not  to  be  taken  into  consideration  in  this  proceeding.  If  the 
mortgage  has  been  duly  acknowledged  and  recorded,  and  the 
last  instalment  has  become  due,  the  only  defences  that  can  be 
interposed,  are  such  as  show  that  it  was  never  a  valid  lien  on 

the  land,  or  that  it  has  been  discharged  or  released. 
[*217]  *The  objection  to  the  introduction  of  the  mortgage  in 
evidence  was  not  well  founded.  The  mortgage  became 
a  matter  of  record  by  being  registered  in  Schuyler  county,  and 
a  scire  facias  could  properly  issue  from  the  circuit  court  of  that 
count}'.  It  was  wholly  immaterial  for  the  purposes  of  this  case, 
whether  it  was  ever  recorded  in  McDonough  county  or  not. 

The  pleas  of  non  est  factum  and  mil  ticl  record,  only  put  in 
issue  the  execution  and  registry  of  the  mortgage.  The  plaintiff's 
fully  sustained  the  case  on  their  part,  by  the  production  of  the 
mortgage  duly  acknowledged  and  recorded.  The  plea  of  pay- 
ment presented  an  affirmative  defence,  which  the  defendant  was 
bound  to  establish.  As  he  offered  no  evidence  in  support  of  the 
plea,  there  was  no  necessity  for  the  plaintiffs  to  produce  the  notes. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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William  Harvey,  Administrator  of  Henry  G.  Pius,  deceased, 
Plaintiff  in  Error,  v.  William  F.  Thornton,  Defendant  in 
Error. 

EEROK  TO  SANGAMON. 

Biiiii  TO  FOEECLOSE — PARTIES. — On  a  bill  to  foreclose  a  mortgage,  the  mort- 
gagor, unless  he  has  assigned  the  equity  of  redemption,  is  an  indispensable  party. 
If  the  mortgagor  dies  intestate,  his  heir  is  a  necessary  party  to  the  suit,  if  the 
mortgagor  has  not  devised  or  transferred  the  equity  of  redemption. 

Pbesumption  as  to  heirs  of  person  dying  intestate. — The  presump- 
tion of  our  law  is,  that  a  person  dying  intestate,  has  left  heirs  capable  of  suc- 
ceeding to  his  estate;  and  this  presumption  is  so  violent,  that  it  can  only  be 
repelled  by  proof. 

The  decree  complained  of  was  entered  at  November  term, 
1847,  of  the  Sangamon  Circuit  Court,  Treat,  Justice,  presiding. 

S.  T.  Logan,  for  plaintiff  in  error. 

D.  B.  Campbell,  for  defendant  in  error. 

Treat,  C.  J.  Pius  mortgaged  certain  real  estate  to  Thornton, 
and  died  intestate,  without  disposing  of  the  equity  of  redemption. 
Thornton  filed  a  bill  against  his  administrator  to  foreclose  the 
mortgage.  The  bill  was  taken  for  confessed,  and  a  decree  of 
foreclosure  entered.  The  administrator  brings  the 
*record  into  this  court,  and  assigns  for  error  that  the  [*218] 
heirs  of  the  mortgagor  were  not  made  parties  to  the  suit. 

It  was  held  in  Lane  v.  Erskine,  13  Illinois,  501,  that  the  heir 
is  a  necessary  party  in  such  a  case.  It  was  there  said:  "On  a 
bill  to  foreclose  a  mortgage,  the  mortgagor,  unless  he  has  as- 
signed the  equity  of  redemption,  is  an  indispensable  party.  He 
has  a  direct  interest  in  the  account  to  be,  taken  of  what  is  due 
on  the  mortgage,  for  it  fixes  the  amount  of  his  indebtedness. 
And  he  is  entitled  to  redeem  the  mortgaged  premises,  on  pay-  ■ 
ment  of  the  amount  thus  ascertained  to  be  due.  If  he  dies 
intestate,  the  estate  descends  to  his  heir,  burdened  with  the  in- 
cumbrance. The  heir  has  the  same  interest  in  stating  the 
account,  and  the  same  right  of  redemption.  It  follows  that  he 
is  a  necessary  party.  It  is  accordingly  well  settled  by  the 
authorities,  that,  on  a  bill  for  the  foreclosure  of  a  mortgage, 
where  the  mortgagor  has  died  without  transferring  or  devising 
the  equity  of  redemption,  the  heir  is  a  necessary  party,  and  no 
decree  can  be  enfered  until  he  is  before  the  court." 

Cited:  Heirs,  presumption  of:  15  lU.  319;  18  111.  357;  63  111.  107. 
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But  it  is  insisted,  that  there  is  nothing  in  this  case  to  show 
that  the  mortgagor  had  heirs  to  whom  the  equity  of  redemption 
descended.  Under  our  law,  the  presumption  clearly  is  that  he 
left  heirs  capable  of  succeeding  to  the  estate  ;  and  there  is  noth- 
ing in  the  record  to  repel  the  presumption.  The  constitution 
declares  that  "no  conviction  shall  work  corruption  of  blood  or 
forfeiture  of  estate."  The  statute  provides,  that  the  estate  of  a 
person  dying  intestate  shall  go  to  the  next  of  kin,  however  remote 
in  degree  ;  and  aliens  and  non-residents  are  as  capable  of  taking 
the  estate  as  citizens  or  residents.  It  is  difficult,  therefore,  to 
imagine  a  case,  unless  it  be  that  of  a  bastard  dying  intestate 
and  without  issue,  where  an  intestate  does  not  leave  kindred  on 
whom  the  law  casts  his  estate.  It  sometimes  happens  that  the 
State  acquires  an  estate  under  the  operation  of  the  law  of  escheat, 
but  that  may  be  not  because  there  are  no  persons  in  esse  to  take 
the  estate,  but  because  none  appear  to  claim  it.  The  presump- 
tion is  so  violent  that  the  estate  of  an  intestate  is  transmitted 
to  others  by  descent,  that  it  can  only  be  repelled  by  proof  that 
the  fact  is  otherwise.  It  may  perhaps  be,  if  the  bill  had  con- 
tained an  allegation  that  the  mortgagor  died  without  heirs,  that 
the  decree  might  be  sustained.  But,  in  the  absence  of  such  an 
averment,  it  is  clearly  the  duty  of  this  court  to  intend  that  there 
are  persons  in  existence  who  inherited  the  equity  of  redemption ; 
and  they  must  be  brought  into  the  case,  before  a  decree  of  fore- 
closure can  properly  be  entered.  If  the  "heirs  are  not  known, 
they  can,  under  the  statute,  be  proceeded  against  as  unknown 

persons.      The    decree    must    be    reversed,    and    the 
[*219]    *cause  will  be  remanded,  with  leave  to  the  complainant 

to  amend  the  bill. 

Decree  reversed. 


George  T.  Brown  et  al..  Appellants,  v.  Francis  Hogg, 

Appellee. 

APPEAL  FROM  MADISON. 

State  BANK — Right  to  purchase  judgment. — The  State  Bank  of  Illinois 
hail  the  right  under  its  charter  to  purchase  a  judgment  which  was  a  prior  lien  on. 
lands  mortgaged  to  it,  in  order  to  secure  the  payment  of  existing  debts,  if  the  ol)- 
ject  was  to  protect  itself  iUid  secure  the  payment  of  its  own  claim.  And  in  such 
a  case  it  might  purchase  the  lands  of  the  debtor  on  an  execution  founded  on  such 
judgment. 
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This  cause  was  heard  by  Undeewood,  Judge,  at  the  March 
term,  1S52,  of  the  Madison  Circuit  Court. 

W.  Martin  and  S.  T.  Sawyer,  for  appellants. 

D.  J.  &  H.  S.  Baker,  for  appellee. 

Treat,  C.  J.  At  the  April  term,  1838,  of  the  Alton  muni- 
cipal court,  William  Russell  recovered  a  judgment  against  Beall 
Howard  and  John  Bostwick,  for  $4,045. 

In  January,  1839,  Howard  executed  a  mortgage  to  the  State 
Bank  of  Illinois,  to  secure  the  payment  of  a  promissory  note,  for 
$11,325.86.  The  mortgage  embraced  a  part  of  block  one  in 
Howard's  addition  to  Alton,  the  same  being  fifty  feet  in  width, 
and  one  hundred  and  seventy-seven  feet  in  length.  It  also  in- 
cluded four  other  lots  in  Alton. 

In  August,  1839,  Howard  executed  a  mortgage  to  Francis 
Hogg,  to  secure  the  payment  of  a  promissory  note,  for  $1,242. 
This  mortgage  embraced  a  piece  of  ground  in  Alton,  one  hun- 
dred feet  in  length,  and  fifty  feet  in  width.  About  half  of  the 
same  was  in  block  one,  in  Howard's  addition,  and  covered  by 
the  mortgage  to  the  bank. 

In  April,  1841,  Russell  assigned  the  judgment  to  the  bank, 
for  the  consideration  of  $4,773,  the  amount  then  due  thereon. 
Russell  was  then  proceeding  with  an  execution  to  sell  the  prop- 
erty mortgaged  to  the  bank;  and  the  bank  purchased  the  judg- 
ment, under  the  advice  of  counsel,  to  prevent  a  sacrifice  of  the 
property,  and  to  secure  the  payment  of  its  debt  from 
How*ard.  The  bank  sued  out  an  execfution  on  the  judg-  [*220] 
ment,  on  which  $520  was  collected  in  April,  1842.  On 
a  second  execution,  the  bank,  in  June,  1842,  purchased  in  real 
estate  to  the  amount  of  $3,300.  That  portion  of  block  one  de- 
scribed in  the  mortgage  to  the  bank,  was  included  in  this  sale, 
for  which  the  bank  paid  $300.  On  another  execution,  the  bank 
bought  the  premises  embraced  by  Hogg's  mortgage  for  $400. 
It  also  bought  in  another  lot  for  $300.  The  sheriff  made  return 
on  the  execution,  that  he  could  find  no  other  property  from 
which  to  satisf}'  the  balance  due  on  the  judgment.  Two  of  the 
lots  included  in  the  mortgage  to  the  bank,  were  not  sold  under 
the  judgment.  The  property  sold  was  not  redeemed,  and  the 
sheriff  conveyed  it  to  the  bank. 

In  September,  1842,  the  bank  obtained  a  decree  against  How- 
ard for  the  foreclosure  of  its  mortgage,  but  no  proceedings  were 
ever  had  under  the  decree. 
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In  June,  ISoO,  Hogg  filed  a  bill  to  foreclose  bis  mortgage. 
He  made  tbe  trustees  of  tbe  bank,  and  persons  claiming  title  to 
tbe  mortgaged  premises  from  tbem,  parties  to  tbe  suit.  He 
alleged  tbat  tbe  bank  bad  no  autbority  to  purchase  tbe  prem- 
ises, and  prayed  tbat  tbe  sale  migbt  be  set  aside.  Tbe  defend- 
ants insisted  tbat  tbe  sale  was  valid,  and  tbat  a  perfect  title 
passed  by  tbe  proceedings  upon  tbe  judgment.  On  tbe  bear- 
ing of  tbe  cause,  tbe  court  made  a  decree  setting  aside  tbe  sale 
of  tbe  premises  embraced  by  tbe  complainant's  mortgage,  and 
directing  a  sale  of  tbe  same  to  pay  tbe  amount  due  to  tbe  com- 
plainant.    Tbe  defendants  prosecuted  an  appeal. 

Tbe  bank  bad  a  clear  rigbt  to  purchase  Eussell's  judgment. 
It  was  a  prior  lien  on  tbe  j)roperty  of  Howard,  and  Eussell  was 
proceeding  to  enforce  satisfaction  by  tbe  sale  of  tbe  premises 
mortgaged  to  tbe  bank.  Tbe  sale  migbt  absorb  tbe  wbole  of 
tbe  property  embraced  by  tbe  mortgage.  It  was  therefore  nec- 
essary for  the  bank  to  obtain  tbe  control  of  the  judgment,  in 
order  to  prevent  a  sacrifice  of  its  own  security.  There  was  noth- 
ing in  its  charter  to  forbid  the  purchase  of  a  judgment  under 
such  circumstances.  By  virtue  of  tbe  assignment,  it  became 
the  equitable  owner  of  the  judgment,  and  entitled  to  use  all 
proper  remedies  to  coerce  payment.  It  succeeded  to  the  rights 
of  tbe  judgment  creditor ;  and  the  lien  of  the  judgment  was 
in  no  respect  affected  by  the  transfer.  Tbe  bank  bad  tbe  right 
to  reimburse  itself  the  money  advanced  to  Eussell,  by  tbe 
sale  of  any  property  upon  which  the  judgment  operated  as  a  lien. 
A  purchaser  at  a  sale  under  the  judgment,  would  acquire 
a  perfect  title  as  against  the    mortgagees  of   Howard.      And 

it  was  competent  for  tbe  bank  to  become  a  purchaser, 
[*221]    *unless  it  was  prohibited  by  its  charter  from  so  doing. 

The  capacity  of  the  bank  to  purchase  the  property  in 
question,  is  denied  by  tbe  complainant,  and  the  fifth  section  of 
the  charter  is  relied  on  to  sustain  this  position.  That  section 
reads  thus:  "Tbe  real  estate  which  it  shall  be  lawful  for  said 
bank  to  purchase,  hold,  and  convey,  shall  be, — 1st.  Such  as 
shall  be  required  for  its  immediate  accommodation  in  the  trans- 
action of  its  business,  or  such  as  shall  have  been  mortgaged  to 
it  in  good  faith  by  way  of  security  for  loans  previously  contracted, 
or  for  moneys  due ;  or  3d.  Such  as  shall  have  been  conve3'ed  to 
it  in  satisfaction  of  debts  previously  contracted  in  tbe  course  of 
its  dealings  ;  or  4th.  Such  as  shall  have  been  purchased  at  sales 
upon  judgments,  decrees,  or  mortgages,  obtained  or  made  for 
such  debts ;  and  said  bank  shall  not  purchase,  hold,  or  convey 
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real  estate  in  any  other  case,  or  for  any  other  purpose ;  and  all 
such  real  estate,  not  absolutely  necessary  for  the  convenient 
discharge  of  its  business,  shall  be  set  up  at  least  once  a  year  at 
public  sale,  and  if  the  sum  offered  therefor  shall  be  sufficient  to 
reimburse  the  principal  and  interest  of  the  debt  for  which  it  was 
taken  by  said  corporation,  it  shall  be  absolutely  sold."  The  ob- 
ject of  these  restrictive  provisions  was  to  prevent  the  bank  from 
becoming  a  large  holder  of  real  estate.  It  was  to  prevent  it 
from  diverting  its  funds  from  their  appropriate  channels,  and 
investing  them  in  lands.  It  was  the  intention  of  the  legislature, 
that  it  should  confine  its  operations  to  legitimate  banking,  and 
not  become  a  speculator  in  real  estate.  But  it  was  equally  the 
intention,  to  permit  the  bank  to  acquire  real  estate  when  neces- 
sary to  prevent  a  loss  upon  its  debts.  It  was  not  the  design, 
that  it  should  remain  passive  when  the  property  of  its  debtors 
was  being  sacrificed,  and  their  abilit}'  to  pay  thereby  materially 
impaired.  On  the  contrary,  it  was  the  intention  to  give  it  the 
power  to  protect  itself  against  loss  in  such  cases,  either  by  a 
purchase  of  property  directly  from  its  debtors,  or  at  sales  on 
judgments  or  decrees  against  them.  It  is  expressly  authorized 
to  acquire  real  estate  in  satisfaction  of  existing  debts.  If  it  can 
do  this  by  an  arrangement  with  its  debtor,  we  see  no  reason  why 
it  may  not  accomplish  the  same  result  by  a  purchase  on  a  judg- 
ment or  decree  in  favor  of  a  third  person.  There  is  no  differ- 
ence in  principle  between  the  two  cases.  Such  a  purchase  may 
not  fall  within  the  letter  of  any  of  the  clauses  permitting  it  to 
acquire  and  hold  real  estate,  but  it  is  clearly  within  the  reason 
and  equity  of  them. 

In  this  case,  the  bank  purchased  the  judgment  for  the  bond 
fide  purpose  of  securing  the  payment  of  its  own  debt,  and  not 
in  the  way  of  speculation.  It  obtained  the  control  of 
the  judg*ment  for  the  purpose  of  enforcing  satisfaction  [*222] 
thereof  out  of  the  other  property  of  the  debtor,  and  thus 
relieving  the  premises  included  in  its  mortgage  from  any  prior 
incumbrance.  The  proceedings  on  the  judgment  were  conducted 
with  the  view  of  producing  that  result.  The  bank  purchased  in 
the  property  in  good  faith,  and  for  the  sole  purpose  of  securing 
its  own  debt.  It  was  advised  by  counsel,  that  such  a  course 
was  necessary  to  protect  itself  against  loss.  And  although  no 
portion  of  its  debt  was  extinguished  by  the  sales  on  execution, 
that  circumstance  does  not  af!fect  the  merits  of  the  transaction. 
The  value  of  the  property  bound  by  the  judgment  did  not  equal 
its  expectations,  and  it  therefore  may  not  have  realized  as  much 
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advantage  from  the  purchase  of  the  judgment,  as  circumstances 
at  the  time  indicated.  But  the  mere  fact  that  no  part  of  its  debt 
was  satisfied  by  the  sales  upon  the  judgment,  ought  not  to  deprive 
it  of  the  benefit  of  the  property  purchased.  It  was  a  bona  fide  at- 
tempt on  the  part  of  the  bank  to  secure  the  payment  of  its  debt, 
and  although  it  may  have  failed  to  accomplish  that  object,  it 
would  not  be  compelled  to  lose  the  amount  paid  for  the  judgment. 
If  it  had  procured  satisfaction  of  its  debt  in  whole  or  in  part  by 
the  proceedings  under  the  judgment,  there  would  be  no  reason- 
able doubt  of  its  right  to  hold  the  property  purchased.  But  i^ 
may  have  in  fact  secured  the  ultimate  payment  of  a  portion  of 
the  debt ;  and  that,  for  all  the  purposes  of  this  case,  may  well 
be  considered  as  equivalent  to  a  satisfaction  to  that  extent. 
Two  of  the  lots  covered  by  its  mortgage  were  not  sold  on  execu- 
tion ;  and  they  may  have  much  exceeded  in  value  the  balance 
due  on  the  judgment.  The  bank  may  therefore  have  really  se- 
cured the  payment  of  some  part  of  its  debt,  by  the  purchase  of 
the  judgment  and  of  the  real  estate  under  it.  That  would 
clearly  bring  the  case  within  the  equity  of  the  charter,  and 
authorize  it  to  acquire  the  title  to  the  property.  If  a  third  per- 
son had  become  the  purchaser  instead  of  the  bank,  there  would 
not  be  a  question  of  his  right  to  hold  the  property  as  against 
the  complainant.  The  latter  has  no  substantial  title  to  relief 
in  a  court  of  equity.  His  bill  is  based  upon  the  technical  objec- 
tion, that  the  bank  had  not  the  capacity  to  hold  real  estate,  pur- 
chased by  it  in  good  faith,  for  the  purpose  of  protecting  itself 
against  a  prior  incumbrance. 

It  is  the  opinion  of  the  court,  that  the  bank  had  authority  to 
purchase  under  the  judgment,  and  thus  it  acquired  the  title  to 
the  premises  in  question,  discharged  of  the  lien  of  the  complain- 
ant's mortgage.  He  might  have  obtained  judgment  against 
Howard,  and  redeemed  from  the  sale.     But  omitting  to  pursue 

that  course,  his  lien  was  diverted  by  the  proceedings 
[*223]    *on  the  judgment.     This  conclusion  is  not  in  conflict 

with  the  cases  of  the  Bank  of  Michigan  v.  Niles,  1 
Doug.  401,  and  the  Chatauque  County  Bank  r.  Kisley,  -i  Denio, 
480,  80  much  relied  on  at  the  argument.  It  was  held  in  the 
former  case  that  the  bank,  with  a  similar  restriction  in  its  char- 
ter, had  no  power  to  purchase  real  estate  for  the  purpose  of 
selling  it  again ;  and  that  a  contract  entered  into  for  that  pur- 
pose was  unlawful,  and  a  court  of  equity  would  not  aid  either 
party  to  enforce  it.  The  court  held  in  the  other  case,  that  the 
bank,  with  the  same  provision  in  its  charter,  had  no  capacity, 
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after  the  time  for  redemption  had  expired,  to  purchase  the  in- 
terest of  a  judgment  creditor,  who,  by  virtue  of  his  own  judg- 
ment, had  acquired  the  title  of  the  purchaser  of  land  sold  on 
execution,  although  the  bank  had  unsatisfied  judgments  against 
the  debtor,  whose  land  had  been  sold.  In  both  of  those  cases, 
the  purchases  were  made  for  purposes  of  speculation ;  and  not 
in  satisfaction  of  debts  due  to  the  banks,  or  to  secure  the  pay- 
ment of  such  debts. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  bill 
dismissed. 

Decree  reversed. 


Ebenezer  Marsh,  Plaintiff  in  Error,  v.  John  A.  Chesnl't, 
Defendant  in  Error. 

ERROR  TO  MACOUPIN. 

AssESSOK — Duties  of. — "Where  the  legislature  makes  it  the  imperative  duty 
of  an  assessor  to  complete  an  assessment,  and  return  the  same  to  a  particular 
place  on  or  before  a  certain  day;  the  duty  cannot  be  dispensed  with  without  the 
consent  of  the  party  taxed,  and  the  assessment  is  invalid  as  against  the  owner  of 
the  land. 

Such  defect  cannot  be  cured  by  subsequent  legislation. 

Statutes — When  ketrospective. — Statutes  will  not  have  a  retrospective 
effect  given  them,  unless  it  clearly  appears  that  such  was  the  intention  of  the 
legislature.  It  is  a  serious  question,  whether  the  legislature  possesses  the  con- 
stitutional power  to  enact  laws  of  such  a  character. 

This  case  was  heard  at  October  term,  1851,  of  the  Macoupin 
Circuit  Court,  0.  C.  Skinner,  Judge. 

Williams,  and  Lawrence,  and  H.  W.  Billings,  for  plaintiff 
in  error. 

D.  A.  Smith,  for  defendant  in  error. 

Cited:  112  111.566.  Statute,  when  considered  imperative:  30111.144.  When 
strictly  construed:  35  111.  323;  37  lU.  89;  68  111.  288;  99  111.  184.  Retrospective 
operation  of:  79  HI.  107;  62  111.480.  Return  of  assessor  indispensable:  30  111. 
141;  74  111.  387.  Time  of  making  completion  and  return:  57  lU.  444;  15  111.  204. 
Assessment,  whether  void:  83  111.  605;  15  111.  219,  220. 

Stahites^Construction  of — When  retrospective. — See  Garrett  v.  Wiggins,  1 
Scam.  335,  note  in  this  ed. 
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[*224]  *Treat,  C.  J.  This  was  an  action  of  ejectment 
brought  by  Chesnut  against  Marsh,  to  recover  the  pos- 
session of  the  east  half  of  the  south-west  quarter  of  section 
twenty-one,  in  township  ten  north,  range  seven  west,  situated 
in  Macoupin  county,  and  containing  eighty  acres. 

On  the  trial,  the  plaintiff  read  in  evidence  the  record  of  a 
judgment  of  the  Macoupin  circuit  court,  entered  at  the  May 
term,  1840,  against  the  premises  in  question  and  other  real  es- 
tate, for  the  taxes  due  thereon  for  the  year  1839  ;  also  a  precept 
issued  on  the  judgment,  on  the  15th  of  May,  1840;  and  a  deed 
from  the  sheriff  to  the  plaintiff,  bearing  date  the  20tli  of  July, 
1842,  and  reciting  a  sale  of  the  premises  to  the  plaintiff,  on  the 
18th  of  May,  1840,  for  the  amount  of  the  tax  and  costs.  The 
possession  of  the  defendant  was  admitted. 

It  was  likewise  admitted,  that  the  defendant  derived  title  to 
the  land  from  the  patentee,  and  that  no  taxes  were  due  thereon 
at  the  time  of  the  trial.  The  defendant  then  proved  that  the 
assessment  for  1839  was  not  returned  to  the  clerk  of  the  county 
commissioners'  court  until  the  3d  of  June  of  that  year. 

The  jury  found  the  issue  in  favor  of  the  plaintiff.  The  court 
refused  to  grant  a  new  trial,  and  rendered  judgment  on  the  ver- 
dict.    Marsh  sued  out  a  writ  of  error. 

The  defendant  was  in  a  position  to  raise  any  valid  objection 
to  the  assessment.  It  was  competent  for  him  to  defeat  the  tax 
title,  by  proving  that  the  land  had  not  been  "assessed  in  the 
time  and  manner  required  by  law."  The  act  of  the  26th  of 
February,  1839,  under  which  the  proceedings  were  had,  made 
it  the  duty  of  the  assessor  to  complete  the  assessment,  and 
return  the  same  to  the  clerk  of  the  county  commissioners' 
court,  on  or  before  the  first  day  of  May ;  and  it  authorized 
parties  interested,  to  apply,  at  the  ensuing  June  term  of  that 
court,  for  the  purpose  of  having  the  valuation  of  their  property 
reduced.  The  object  of  this  provision  is  manifest.  It  is,  that 
the  owner  shall  have  ample  time  and  opportunity  to  ascertain 
the  valuation  put  upon  his  property  by  the  assessor ;  and,  if 
deemed  excessive,  to  make  application  to  the  court  for  the  cor- 
rection of  the  error.  It  was  the  intention  of  the  legislature,  that 
at  least  one  month  should  intervene  between  the  return  of  the 
assessment,  and  the  sitting  of  the  court  having  the  power  to  re- 
vise the  doings  of  the  assessor.  This  interval  of  time  is  allowed 
the  owner  to  inspect  the  return,  and  prepare  for  the  hearing 
of  his  objections  to  the  assessment.  This  requisition  of  the 
statute  is  clearly  imperative.  It  is  made  for  the  benefit  of 
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the  owner,  and  cannot  be  dispensed  with  without  his  consent. 
A  failure  to  observe  it  may  seriously  injure  him.  The 
*courts  have  no  power  to  declare  it  to  be  directory  [*225] 
merely.  Such  a  decision  would  virtually  deprive  a  party 
of  the  protection  which  the  legislature  designed  to  afford  him. 
Under  such  a  construction  of  the  law,  the  return  might  not  be 
made  until  the  court  had  adjourned ;  or,  at  so  late  a  day,  that 
he  would  have  no  opportunity  either  to  examine  the  assessment, 
or  make  preparation  to  have  it  reviewed  by  the  court.  In  either 
case,  he  would  lose  the  benefit  of  an  appeal  from  the  assess- 
ment ;  for  the  statute  expressly  provides,  that  no  application  to 
reduce  the  valuation  shall  be  made  after  the  June  term  of  the 
court.  When  this  assessment  was  made,  the  law  required  the 
county  commissioners'  court  to  commence  its  session  on  the 
first  Monday  of  June ;  and  the  first  Monday  of  June,  1839,  was 
the  third  day  of  that  month ;  so  that  the  return  of  the  assessor 
was  not,  in  fact,  made  until  the  term  of  the  court  had  com- 
menced. The  defendant  had,  therefore,  no  previous  opportu- 
nity to  inspect  the  return  and  prepare  an  application  for  a 
reduction  of  the  assessment.  We  have  no  doubt  that  this 
direction  to  the  assessor  was  intended  to  be  compulsory ;  and 
that  a  failure  by  him  i^  comply  with  it,  renders  the  assessment 
invalid,  as  against  the  owner  of  the  land. 

The  proceedings  prescribed  by  the  revenue  laws  are  of  a  spe- 
cial and  summary  character,  and  contrary  to  the  course  of  the 
common  law.  The  result  may  often  be  to  deprive  a  man  of  his 
property  without  any  actual  knowledge  by  him  of  the  proceed- 
ings against  it.  It  is  a  sound  and  inflexible  rule  of  law,  that 
when  special  proceedings  are  authorized  by  statute,  by  which 
the  estate  of  one  man  may  be  divested  and  transferred  to  another, 
every  material  provision  of  the  statute  must  be  complied  with. 
The  owner  has  the  right  to  insist  upon  a  strict  performance  of 
all  the  material  requirements ;  and  especially  of  those  designed 
for  his  security,  and  the  non-observance  of  which  may  operate 
to  his  prejudice.  On  this  principle  alone,  the  direction  to  the 
assessor  to  make  his  return  by  a  given  day  is  compulsory,  and 
its  performance  is  indispensable  to  the  validity  of  the  assess- 
ment. Without  a  valid  assessment,  the  subsequent  proceedings 
necessarily  fall  for  the  want  of  a  basis  upon  which  to  rest. 

The  case  of  the  Thames  Manufacturing  Company  v.  Lath- 
rop,  7  Connecticut,  550,  is  directly  in  point.  In  that  case,  the 
statute  required  the  assessor  to  return  the  assessment  to  the 
town  clerk,  on  or  before  the  first  day  of  December ;  and  it  re- 
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quired  the  board  of  review  to  hear  all  appeals  from  the  proceed- 
ings of  the  assessor,  on  the  first  Monday  of  January  thereafter. 
The  assessment  was  not  returned  to  the  clerk  until  the 
[*226]  *20th  of  December,  and  the  court  held  it  to  be  illegal 
and  void. 

Hosmer,  C.  J.,  said:  "This  direction  is  imperative,  and  is 
alone  alterable  by  the  legislature.  The  court  must  take  the 
law  as  they  find  it,  and  cannot  say  that  a  return  after  the  1st  of 
December  is  valid,  unless  they  assume  the  character  of  law- 
makers. The  reason  of  this  legislative  provision  is  very  mani- 
fest. It  is  for  the  general  benefit  of  every  inhabitant  of  our 
towns,  that  each  may  inspect  the  list  of  his  estate,  and  if  he  be- 
lieves that  injustice  is  done  him,  that  he  may  appeal  for  its 
correction  to  the  board  of  review.  That  a  time  for  the  return 
of  the  lists  should  be  limited,  the  general  convenience  demands ; 
and  that  it  should  be  sufficiently  early  for  universal  inspection, 
and  a  preparation  for  a  future  hearing  before  the  board  of  re- 
view, is  perfectly  obvious.  On  this  principle,  the  legislature 
appointed  the  1st  of  December,  as  the  ultimate  period  of  the 
return.  This  branch  of  the  law  is  imperative,  and  as  unchange- 
able by  the  court,  as  any  other,  and  were  it  within  their  com- 
petency, it  would  be  difficult  to  assign  a  period  more  reasonable. 
That  the  return  should  be  punctually  made,  is  indispensable. 
A  different  principle  would  nullify  the  law,  and  produce  the  gen- 
eral inconvenience  arising  from  an  unlimited  return.  No  person 
in  such  case  could  know  when  he  might  inspect  his  list ;  and  if 
the  return  was  late,  no  time  either  for  reflection  or  preparation 
for  a  review  could  be  had." 

But  it  is  insisted  that  this  defect  in  the  proceedings  was  cured 
by  subsequeht  legislation,  and  the  acts  of  the  Sth  of  February, 
1849,  and  the  15th  of  February,  1851,  are  relied  on  to  sustain 
the  position.  The  former  act  is  in  these  words:  "That  all  as- 
sessments of  property  for  taxes  made  in  the  year  ISiS,  and 
prior  years,  and  which  were  not  completed  within  the  time  re- 
quired by  law,  be,  and  the  same  are,  hereby  declared  to  be  as 
good,  valid,  and  effectual  as  if  they  had  been  made  and  returned 
in  strict  conformity  to  law ;  and  the  auditor  shall  have  power 
to  remit  the  interest,  where  it  shall  appear  that  the  collector 
did  not  receive  the  books  within  the  time  required  by  law." 
The  latter  act  reads  thus:  "That  when  any  county  or  township 
assessor  has  heretofore  failed,  or  shall  hereafter  fail,  to  complete 
or  finish  his  assessments  in  the  time  required  by  law,  such  fail- 
ure shall  not  vitiate  such  assessment,  but  the  same  shall  be  as 
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legal  and  valid  as  if  the  same  had  been  completed  in  the  time 
required  by  law :  Provided,  that  this  act  shall  not  release  any- 
such  assessor  of  any  county  or  township,  from  any  liability  im- 
posed by  law  for  the  non-fulfilment  of  his  duty." 

As  a  general  principle,  a  statute  operates  in  futuro 
only,  and  *does  not  apply  to  past  transactions.  A  retro-  [*227] 
spective  effect  is  not  given  it,  especially  where  injustice 
or  inconvenience  will  result,  unless  it  clearly  appears  that  such 
was  tbe  intention  of  the  legislature.  And  such  an  intention  must 
be  manifested  by  clear  and  unequivocal  expressions,  and  not  be 
left  to  inference  or  conjecture.  If  there  is  any  doubt  as  to  the 
real  design,  the  statute  must  be  construed  to  have  a  prospective 
effect  only.  Thompson  v.  Alexander,  11  Illinois,  54,  and  the 
cases  there  cited.  Unless  it  is  imperatively  demanded,  the  stat- 
utes in  question  should  not  receive  the  construction  contended  for. 
They  were  passed  long  after  the  proceedings  in  this  case  were 
concluded.  Laws  of  such  a  character  ought  not  to  have  a  retro- 
spective operation.  Under  the  law  in  force  when  the  proceedings 
were  had,  the  purchaser  at  the  sale  acquired  no  title  to  the  land. 
The  assessment  being  invalid,  there  was  no  foundation  to  sup- 
port the  subsequent  proceedings.  The  owner  had  a  perfect  de- 
fence to  any  claim  of  title  under  them.  He  had  only  to  point 
out  the  defect  in  the  assessment,  to  destroy  the  effect  of  the 
sheriff's  deed.  It  may  be,  that  he  relied  on  this  very  defect  as 
a  defence  to  any  attempt  to  assert  title  under  the  proceedings ; 
and  that  he  therefore  declined  to  redeem  from  the  sale,  or  take 
some  other  effectual  course  to  defeat  the  claim  altogether.  But 
if  the  provisions  of  these  statutes  are  to  retroact  upon  the  pro- 
ceedings, the  case  is  entirely  changed.  What  before  was  insuf- 
ficient to  pass  the  title,  becomes  competent  for  the  purpose.  The 
objection  upon  which  the  owner  confidently  relied  for  protection, 
is  entirely  swept  away  by  ex  post  facto  legislation.  Legislation 
of  this  kind  may  well  be  characterized  as  replete  with  injustice. 
It  is  indeed  a  serious  question,  whether  the  legislature  possesses 
the  constitutional  power  to  enact  laws  of  such  a  character.  The 
courts  should  hesitate  long  before  coming  to  the  conclusion, 
that  these  statutes  were  designed  to  have  a  retrospective  opera- 
tion. 

But  they  may  be  so  construed  as  not  to  embrace  cases  like 
the  present,  and,  at  the  same  time,  full  effect  be  given  to  their 
provisions.  We  think  it  was  the  intention  of  the  legislature  to 
legalise  assessments  that  had  not  been  perfected  within  the  time 
prescribed,  and  upon  which  further  proceedings  were  to  be  had ; 
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and  not  to  interfere  with  assessments  where  nothing  remained 
to  be  done  under  them.  This  was  the  full  scope  and  design  of 
'hese  statutes.  The  first  clause  of  the  act  of  1S49,  might  indi- 
cate an  intention  to  legalize  all  such  assessments,  whether 
proceedings  under  them  had  been  consummated  or  not ;  but 
the  concluding  clause  clearly  qualifies  what  precedes,  and  re- 
stricts its  operation  to  assessments  upon  which  further 
[*22S]  *proceedings  are  necessary.  The  object  of  the  act  is  to 
validate  this  class  of  assessments,  so  that  the  taxes 
charged  upon  them  may  be  collected  without  another  assess- 
ment. It  is  also  to  release  the  collector  from  the  payment  of 
interest  for  failing  to  collect  and  pay  over  the  revenue,  where 
the  failure  is  occasioned  either  by  the  fault  of  the  assessor  in 
not  completing  the  assessment  within  the  time  limited,  or  that 
of  the  clerk  in  not  delivering  him  the  tax  list  in  season.  The 
act  of  1851  was  passed  for  a  similar  purpose,  and  must  receive 
the  same  interpretation.  Its  provisions  are  applicable  to  assess- 
ments upon  which  further  proceedings  are  necessary  to  collect 
the  taxes ;  and  not  to  cases  of  defective  assessments,  where  the 
proceedings  are  concluded,  and  the  purposes  of  the  revenue  laws 
are  accomplished.  The  law  was  not  enacted  for  the  purpose  of 
confirming  the  titles  of  purchasers  at  tax  sales,  but  for  the  pur- 
pose of  facilitating  the  collection  of  the  revenue.  It  is  proper 
to  state  in  reference  to  both  of  these  laws,  that  frequent  appli- 
cations were  made  to  the  legislature  to  legalize  defective  assess- 
ments, in  order  that  the  collection  of  the  taxes  might  be  enforced  ; 
and  that  the  legislature,  acting  upon  the  conviction  that  the 
failure  of  the  assessor  to  make  his  return  within  the  time  desig- 
nated, vitiated  the  assessment,  and  prevented  the  collection  of 
the  taxes,  from  time  to  time  passed  special  acts  curing  defects 
in  particular  assessments.  The  statutes  in  question  were  doubt- 
less enacted  to  remove  this  ditfieulty  in  all  cases,  and  thus  obviate 
the  necessity  for  any  further  legislation  on  the  subject.  The 
first  act  did  not  apply  to  assessments  to  be  made  in  future. 
Hence  the  necessity  for  the  second  act,  which  embraces  assess- 
ments to  be  made  after  its  passage.  The  case  of  The  Thames 
Manufacturing  Company  v.  Lathrop,  before  cited,  is  a  strong 
authority  upon  this  branch  of  this  case.  After  a  compulsory 
payment  of  the  taxes  in  that  case,  the  legislature  passed  an  act 
providing  that  where  assessors  had  theretofore  failed  to  make 
their  returns  within  the  time  prescribed,  the  assessments  should 
not  be  adjudged  void ;  but  the  taxes  charged  thereon  miglit  be 
levied  and  collected.  The  court  held  that  the  act  had  no  appli- 
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cation  to  the  case  before  it,  but  was  limited  in  its  operation  to 
cases  in  which  neither  a  levy  nor  a  sale  had  been  made.  And 
the  selectmen,  who  issued  the  warrant  for  the  collection  of  the 
taxes,  were  held  liable  in  trespass  for  the  acts  of  the  collector 
under  the  process. 

On  the  whole  case,  our  o]3inion  is,  that  the  assessment  was 
invalid,  and  that  it  was  not  cured  by  subsequent  legislation. 
It  follows,  that  the  plaintiff  acquired  no  title  under  the 
pro*ceedings,  and  that  the  court  erred  in  not  awarding   [*229] 
a  new  trial. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Caleb  Jones  et  al.,  Plaintiffs  in  Error,  v.  Marshall  Smith, 
Defendant  in  Error. 

EREOE  TO  SCOTT. 

Pleading  in  equity— CKOSS-BiiiL — Pkactice! — A  defendant  to  a  bill  in 
equity,  has  a  right  to  file  his  cross-bill,  stating  new  facts,  if  those  facts  are  con- 
nected with  the  subject-matter  of  the  original  suit,  and  to  make  new  parties  to 
his  cross-bill,  if  they  are  affected  by  the  facts  therein  alleged;  and  it  is  error  to 
strike  such  cross-bill  from  the  files,  and  to  forbid  that  it  be  prosecuted. 

This  cause  was  heard  before  Woodson,  Judge,  at  May  term, 
1850,  of  the  Scott  Circuit  Court. 

M.  McCoNNEL,  for  plaintiffs  in  error. 

D.  A.  Smith,  for  defendant  in  error. 

Caton,  J.  With  the  views  which  we  entertain  of  this  case,  it 
is  unnecessary  to  examine  its  merits.  The  original  bill  was  filed 
by  Smith  against  Jones  and  wife,  and  Mr.  and  Mrs.  Armatage, 
alleging  the  recovery  of  two  judgments ;  one  in  favor  of  Felton, 
and  the  other  in  favor  of  Gilliam,  against  Jones  and  Smith,  the 
latter  having  been  only  security  for  Jones  in  the  causes  of  action 
upon  which  the  judgments  were  rendered.  The  bill  also  alleges, 
that  executions  were  issued  on  these  judgments,  which  were 
levied  upon  certain  premises  of  Jones,  the  principal,  which  were 

Cited:  Cross-bill,  new  parties  in:  32  111.  50.  Right  to  file  cross-bill:  82  111. 
34;  75  111.  162;  68  111.  201;  105  111.  584;  5  Bradw.  393. 
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sold,  and  Smith  became  the  purchaser,  and  that  after  the  ex- 
piration of  the  time  for  redemption,  he  took  a  sheriff's  deed. 
The  bill  also  shows  that  a  mistake  was  made  in  the  date  of  one 
of  the  executions,  and  also  that  Jones  and  wife  had  fraudulently 
conveyed  the  tracts  of  land  which  Smith  had  purchased  at  the 
sheriff's  sale,  and  some  other  property,  to  their  daughter,  who 
had  subsequently  married  Armatage,  There  are  some  other 
embarrassments  stated  to  the  title  acquired  by  Smith,  but  this 
is  sufficient  to  show  the  question  raised  by  the  bill,  which  prayed 

that  the  mistake  in  the  date  of  the  execution  might  be 
[*230]    corrected,  and  that  the  conveyance  from  Jones  *and  wife 

to  their  daughter,  might  be  set  aside.  Certain  tenants 
in  possession  of  the  premises  were  made  defendants,  and  posses- 
sion asked  to  be  given  to  the  complainant.  The  bill  was  filed 
in  September,  1845.  A  demurrer  was  filed  to  the  bill,  and  over- 
ruled. The  bill  was  taken  as  confessed  as  to  all  the  defendants, 
except  Jones,  who  answered  in  July,  1847.  In  his  answer,  he 
set  up  substantially  the  same  matters  which  are  stated  in  the 
cross-bill,  which  he  subsequently  filed.  In  October,  1847,  a 
replication  was  filed  to  this  answer.  In  January,  1848,  Jones 
filed  his  cross-bill,  in  which  he  made  Smith,  the  complainant  in 
the  original  bill,  and  Fuller  and  Gilham,  the  judgment  creditors, 
defendants.  In  the  cross-bill,  the  complainant  avers  the  rendi- 
tion of  the  judgments  substantially  as  they  are  stated  in  the 
original  bill,  the  issuing  of  the  executions,  and  the  sale  thereon, 
to  Smith,  &c.  But  it  avers,  that  previous  to  the  issuing  of  those 
executions,  the  complainant  made  a  contract  with  each  of  the 
judgment  creditors,  by  which  he  was  to  give  notes  for  the 
amount  of  the  judgments,  payable  at  a  future  day,  and  to  be 
secured  by  mortgages  upon  certain  specified  property ;  that,  in 
pursuance  of  such  agreement,  he  did  execute  such  notes  and 
mortgages,  and  deliver  them  to  the  judgment  creditors,  and 
which  they  still  retain ;  that  each  of  the  judgment  creditors 
agreed  that  the  notes  and  mortgages  should  be,  and  were,  ac- 
cepted in  full  satisfaction  of  their  judgments,  and  that  they  would 
enter  satisfaction  of  record  ;  that,  in  violation  of  this  agreement, 
they  had  refused  to  enter  satisfaction  of  their  judgments,  but 
had  wrongfully  issued  thereon  the  executions  upon  which  the 
premises  were  sold  to  Smith,  and  that  Smith  was  cognizant  and 
approved  of  this  arrangement  at  the  time  it  was  made  and  exe- 
cuted. The  cross-bill  also  states  the  proceedings  pending  on 
the  original  bill,  and  prays  that  the  sales  to  Smith  may  be  set 
aside,  and  satisfaction  of  the  judgments  entered.     These  are  all 
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of  the  statements  of  the  cross-bill  to  which  it  is  deemed  neces- 
sary to  refer.  The  court,  on  motion,  struck  the  cross-bill  from 
the  files,  and  refused  to  require  the  defendants  to  answer  it,  or 
to  allow  the  complainant  to  prosecute  it,  and  proceeded  to  a 
final  determination  of  the  original  bill,  and  entered  a  decree, 
correcting  the  mistake  in  the  execution,  and  setting  aside  the 
deed  from  Jones  and  wife  to  their  daughter  Elizabeth. 

We  find  in  this  record  a  fatal  error  long  antecedent  to  the  final 
decree,  by  reason  of  which  all  that  was  finally  adjudged  became 
vitiated.  That  error  is  found  in  the  decision  of  the  court  strik- 
ing from  its  records  the  cross-bill,  and  refusing  the  complainant 
thereon  the  right  to  prosecute  it.  A  cross-bill  is  proper 
whenever  *the  defendants,  or  any  or  either  of  them,  [*231] 
have  equities  arising  out  of  the  subject-matter  of  the 
original  suit,  which  entitle  them  to  affirmative  relief,  which  they 
cannot  obtain  in  that  suit.  No  fitter  case  could  be  imagined  for 
a  cross-bill  than  the  one  which  is  presented  by  these  pleadings. 
The  complainant,  in  the  original  bill,  seeks  relief,  by  having  the 
evidence  of  his  rights  perfected,  which  he  claims  under  a  sale, 
upon  two  excutions  issued  upon  judgments  at  law.  Those  rights 
depend  not  only  upon  the  validity  of  the  executions  themselves, 
and  the  sales  under  them,  but  also  upon  the  judgments  upon 
which  the  executions  were  issued,  or  may  depend  upon  them  if 
the  purchaser  was  aware  of  the  alleged  circumstances  affecting 
them ;  so  that  those  judgments,  executions,  and  the  sale  under 
them,  as  well  as  the  alleged  fraudulent  conveyance,  and  all  cir- 
cumstances and  facts  connected  with  them,  constitute  the  subject- 
matter  of  the  original  bill.  The  complainant,  in  that  bill,  claims 
that  he  has  equitable  rights  beyond  what  appear  on  the  face  of 
the  proceedings,  which  are  the  basis  of  his  rights ;  and  those 
equitable  rights  he  asks  the  court  to  put  in  a  tangible  legal  form, 
so  that  the  evidence  of  them  may  no  longer  rest  in  the  memory 
of  witnesses,  or  in  mere  testimony  of  any  kind.  A  mistake  had 
been  made  in  the  date  of  an  execution  upon  which  his  rights 
depended.  This  mistake  he  sought  to  have  corrected.  A  fraudu- 
lent conveyance  had  been  made,  which,  so  long  as  it  was  allowed 
to  stand,  showed  that  he  had  acquired  no  title  by  his  purchase. 
This  he  asked  to  have  set  aside.  Jones,  on  the  other  hand,  insists, 
that  so  far  from  Smith  having  any  equitable  rights  in  the 
premises  beyond  what  were  apparent  on  the  face  of  the  proceed- 
ings, he  himself  had  latent  rights  growing  out  of  the  same  sub- 
ject-matter, which  it  is  the  duty  of  a  court  of  equity  to  make 
manifest  in  his  favor.     That  his  equities  were  not  only  of  such 
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a  character  as  to  destroy  all  the  claims  asserted  by  Smith,  but 
also  entitled  him  to  affirmative  relief.  The  same  facts  which 
would  destroy  Smith's  claim  to  relief,  would  vindicate  his  own. 
That  he  was  the  party  wdio  was  suffering  from  erroneous  appear- 
ances, and  not  Smith.  That  Smith  had  too  much  evidence  of 
legal  rights  in  the  premises,  instead  of  not  enough.  If  it  be 
true,  as  Jones  alleges  in  his  cross-bill,  that  the  judgments  on 
which  the  executions  were  issued,  had  been  actually  paid  and 
satisfied  before  the  executions  were  issued,  and  that  Smith  knew 
it ;  then,  indeed,  Jones  was  the  suffering  j^arty,  and  whatever 
appearance  of  right  Smith  had,  was  clearly  inequitable;  and 
Jones  had  the  right  not  only  to  have  his  assertions  investigated, 
but  to  have  them  investigated  under  such  a  state  of  plead- 
ing as  would  entitle  him  to  the  full  benefit  of  the 
[*232]  *facts  proved,  in  case  he  should  establish  them.  This 
could  only  be  done  by  filing  the  cross-bill.  No  doubt, 
upon  his  answer,  he  was  at  liberty  to  prove  the  facts  averred, 
but  this  would  only  defeat  Smith's  claim  to  relief,  while  the 
same  facts,  if  established  upon  a  cross-bill,  would  entitle  him  to 
have  satisfaction  of  the  judgments  actually  entered.  Without 
this,  he  might  be  put  to  the  necessity  of  proving  them  rej^eat- 
edly.  It  is  no  answer  to  say  that  no  such  case  was  proved,  as 
Jones  alleged  in  his  cross-bill  and  answer.  We  must  examine 
and  determine  this  question  as  it  was  presented  when  the  deci- 
sion was  made.  The  question  then  was,  not  what  the  facts  in 
truth  were,  but  what  had  the  party  a  right  to  aver,  or  rather,  in 
what  form  was  it  his  right  to  make  his  averments.  In  pleading, 
he  had  a  right  to  assume  their  truth,  and  to  plead  them  in  such 
a  way  as  to  be  of  the  most  advantage  to  him  when  proved. 

But  finally,  it  was  objected  that  the  cross-bill  makes  the  judg- 
ment creditors  defendants,  who  were  not  parties  to  the  original 
suit.  This  is  true,  and  necessarily  so.  To  the  original  suit  the}^ 
may  not  have  been  necessary  parties ;  but  when  Jones  filed  his 
bill,  claiming  that  he  had  satisfied  those  judgments  before  the 
executions  were  issued,  and  prayed  to  have  such  satisfaction 
entered  of  record,  a  question  was  presented  affecting  their  inter- 
ests as  well  as  Smith's,  and  they  had  a  right  to  be  heard  on 
that  question.  The  judgment  creditors  are  not  strangers  to  the 
subject-matter  of  the  original  suit;  but  no  questions  were  pre- 
sented by  the  original  bill,  growing  out  of  that  subject-matter 
with  which  they  were  connected,  affecting  their  interests,  and 
lience  it  was  not  necessary  then  to  make  them  parties.  It  was 
time  enough  to  bring  them  before  the  court  when  questions  were 
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presented  affecting  their  interests.  Such  a  case  may  not  often 
arise,  making  it  necessary  to  bring  in  new  parties  to  a  cross-bill ; 
but  when  it  does  arise,  the  well  established  and  universally  re- 
cognized rule  of  chancery  pleading  requires  that  the  new  parties 
shall  be  brought  in,  and  allowed  to  controvert  the  new  allega- 
tions, and  resist  a  decree  prejudicial  to  their  interests.  We 
have  not  looked  for  precedents  for  a  practice  so  imperatively 
required  by  the  reason  of  the  law,  and  the  law  itself.  It  is  not 
introducing  new  and  independent  matter  into  the  cross-bill,  and 
new  parties,  for  the  purpose  of  answering  that  new  matter,  but 
it  is  presenting  new  facts  connected  with  the  subject-matter  of 
the  original  bill,  and  answering  it,  and  new  parties  whose  inter- 
ests may  be  likewise  affected  by  the  new  allegations.  Were  a 
precedent  wanted  for  this  practice,  we  are  prepared  to  furnish  it. 
But  counsel  have  referred  us  to  the  case  of  Blodget  v.  Hobert, 
18  Vermont,  414,  where  a  new  party  was  brought  in  by 
a  *cross-bill,  and  if  the  court  did  not  examine  the  ques-  [*233] 
tion  and  expressly  affirm  the  practice,  it  was  because 
the  counsel  did  not  raise  the  objection. 

The  decree  must  be  reversed,  and  the  suit  remanded,  and  the 
defendants  in  the  cross-bill  required  to  answer  it. 

Decree  reversed. 


Elisha  B.  Hitt  et  al.,  Plaintiffs  in  Error,  v.  Joseph  W.  Orms- 
bee et  al.,  Defendants  in  Error. 

EEEOR  TO  SCOTT. 

BiLIi  TO  SECURE  BENEFIT  OF  CHOSES  IN  ACTION — ASSIGNMENT. — Upon  a 
bill  filed  to  receive  the  benefit  of  certain  choses  in  action,  in  satisfaction  of 
creditors,  the  court  will  enter  a  decree,  where  the  answers  to  the  bill  show  the 
existence  of  such  choses,  and  there  is  no  evidence  to  satisfy  the  court  that  the 
choses  in  action  have  been  assigned  in  good  faith,  for  a  valuable  consideration. 

The  decree  complained  of  was  entered  by  Woodson,  Judge,  at 
September  term,  1852,  of  the  Scott  Circuit  Court. 

M.  McCoNNEL,  for  plaintiffs  in  error, 

D.  A.  Smith,  for  defendants  in  error. 

Caton,  J.     The  complainants  aver  that  they  have  separate 
judgments   against  Ormsbee,  on  which  executions  have    been 
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issued  and  returned  unsatisfied,  except  as  to  ten  dollars  which 
were  made  on  one  of  the  executions.  The  bill  further  avers  that 
the  defendants  White  and  Whitelaw  have  in  their  hands  certain 
articles  of  personal  propert}^  and  choses  in  action  belonging  to 
Ormsbee,  which  they  are  concealing  from  his  creditors,  and  that 
they  are  indebted  to  him  for  a  house  and  lot  in  Exeter,  or  that 
they  hold  the  legal  title  to  said  property  in  trust  for  said  Orms- 
bee, and  prays  that  said  property  be  subjected  to  the  payment 
of  said  complainants'  judgments,  or  that  whatever  "White  and 
Whitelaw  shall  be  indebted  to  Ormsbee,  shall  be  applied  to  the 
satisfaction  of  said  judgments. 

Ormsbee,  White,  and  Whitelaw  answer  jointly ;  their  oaths 
having  been  waived  by  the  bill.  They  first  in  general  terms 
deny  ail  indebtedness  from  White  and  Whitelaw  to  Ormsbee,  or 
that  they  have  any  property  in  their  hands  belonging  to  Orms- 
bee. They  then  exhibit  a  contract  executed  between 
[*234]  *White  and  Whitelaw  of  the  one  part,  and  Ormsbee  of 
the  other  part,  which  by  its  terms  is  made  assignable, 
and  by  which  the  former  are  shown  to  be  indebted  to  the  latter, 
in  the  sum  of  six  hundred  dollars,  and  in  the  same  contract  they 
also  acknowledge  that  they  have  certain  articles  of  personal 
propert}^  and  certain  choses  in  action  in  their  hands,  belonging 
to  Ormsbee.  This  contract,  however,  they  aver,  has  been  as- 
signed by  Ormsbee  to  one  Harrington,  who  is  now  the  bond  fide 
holder  of  the  same,  to  whom  alone  White  and  Wliitelaw  owe  the 
sum  of  money  specified  therein.  Subsequently,  Harrington  ap- 
plied for  leave  to  be  made  a  defendant  in  the  suit,  and  by  agree- 
ment of  parties  he  was  allowed  to  file  an  answer,  and  was  treated 
as  a  party  to  the  suit.  In  his  answer,  Harrington  avers  that 
previous  to  the  commencement  of  this  suit,  Ormsbee,  for  value 
received,  assigned  to  Harrington  his  duplicate  of  said  agree- 
ment, of  which  he  immediately  notified  White  and  Whitelaw, 
who  are  bound  to  discharge  to  him  all  liabilities  created  by  said 
agreement. 

Replications  were  filed  to  all  the  answers.  On  the  part  of 
White  and  Whitelaw  the  deposition  of  the  defendant  Ormsbee 
was  taken.  He  swears  that  before  the  month  of  February,  1850, 
he  assigned  to  Harrington  the  agreement  referred  to,  but  whether 
upon  any  or  what  consideration  he  does  not  state. 

Two  witnesses  swear  that  they  are  acquainted  with  the  char- 
acter of  Ornisboe  for  truth  and  veracity  in  the  neighborhood  in 
which  he  resides,  and  that  his  character  is  bad.  Another  wit- 
ness, who  resides  at  Naples,  had  some  knowledge  of  Ormsbee's 
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character  in  St.  Louis,  where  he  resides,  and  that  so  far  as  he 
had  heard  it  spoken  of,  it  was  bad ;  but  he  was  not  acquainted 
with  his  general  ciiaracter  there.  Another  witness,  who  has 
known  Ormsbee  raany  years,  and  resided  in  St.  Louis  in  1845, 
says  that  so  far  as  he  knew,  his  character  was  good.  Wliether 
he  was  acquainted  with  his  general  character  he  does  not  in- 
form us. 

Upon  these  pleadings,  and  this  proof,  the  suit  was  heard  in 
the  circuit  court,  and  was  dismissed.  In  this  decision,  we  think 
the  court  erred.  The  whole  defence,  as  we  understand  the  case, 
turns  upon  the  proof  of  the  assignment  from  Ormsbee  to  Har- 
rington, of  the  agreement  spoken  of.  The  answers  of  White  and 
Whitelaw  admit  the  existence  of  that  agreement,  and  the  lia- 
bility created  by  it ;  but  they  also  aver  that  it  had  been  assigned 
in  good  faith,  and  for  a  valuable  consideration  to  Harrington. 

Admitting  that  the  same  weight  is  to  be  given  to  the  excul- 
patory parts  of  an  answer  not  sworn  to,  that  in  a  sworn 
answer  *they  are  entitled  to,  and  still  the  answer  of  [*235] 
White  and  Whitelaw  would  not  be  evidence  of  a  bond 
fide  assignment  to  Harrington  of  the  debt  which  they  owed  to 
Ormsbee.  It  was  a  matter  of  which  they  pretended  to  know 
nothing  personally,  and  of  which,  in  ajl  probability,  they  could 
know  nothing,  from  the  very  nature  of  the  transaction.  They 
may  have  been  informed  that  such  an  assignment  had  been 
made ;  but  how  could  they  know  whether  it  was  in  truth  an 
honest  transaction,  or  merely  colorable  for  the  purpose  of  pro- 
tecting the  debt  from  the  reach  of  creditors  ?  They  state  no 
circumstances  within  their  own  knowledge  tending  to  elucidate 
that  point.  It  has  been  often  decided,  that  in  weighing  an 
answer  as  evidence,  the  court  will  look  beyond  the  most  posi- 
tive statements  to  the  character  of  the  transaction  stated,  and 
if  it  can  see  that  those  positive  statements  are  not  made  upon 
personal  knowledge,  but  upon  the  information  of  others,  they 
amount  at  most  but  to  the  expression  of  an  opinion,  and  do  not 
rise  to  the  dignity  of  evidence  on  which  the  court  can  act  in 
favor  of  the  party  making  the  statement, — such  clearly  is  the 
character  of  the  statements  in  this  answer,  so  far  as  the  assign- 
ment is  concerned.  So  far  as  we  can  see  from  the  record,  it  is 
a  matter  of  perfect  indifference  to  White  and  Whitelaw,  which 
way  this  suit  is  decided.  They  admit  that  they  owe  the  money 
to  somebody,  and  what  is  the  difference  to  them,  whether  they 
pay  it  to  Ormsbee's  creditors,  or  to  Harrington?  They  are 
merely  stakeholders,  and  are  only  interested  in  seeing  that  they 
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do  not  have  it  to  pay  twice.  In  the  forepart  of  their  answer, 
there  is  a  general  denial  of  any  indebtedness  to  Ormsbee,  but 
this  is  explained  by  the  subsequent  admission  of  the  indebted- 
ness created  by  the  contract.  The  answer  does  not  contain 
proof  of  the  transfer  of  that  contract  to  Harrington. 

Still  less,  if  possible,  is  the  answer  of  Harrington  evidence  of 
the  assignment,  but  for  quite  a  different  reason.  There  is  no 
doubt  but  that  he  knew  W'hether  such  an  assignment  had  been 
made,  and  whether  it  was  bond  fide,  and  upon  what  considera- 
tion ;  but  the  objection  to  his  answer  as  evidence,  in  addition  to 
its  not  being  required  to  be  sworn  to,  is,  that  it  is  not  respon- 
sive to  the  bill,  but  sets  up  new  matter,  an  independent  right  in 
himself,  and  of  which,  by  the  terms  of  the  bill,  he  was  not  called 
upon  to  speak.  He  was  admitted  to  appear  and  defend,  upon 
his  petition  setting  up  this  new  right  in  himself,  and  for  the 
purpose  of  protecting  his  own  interest,  and  not  for  the  purpose 
of  defending  the  interests  of  others.  Eights  thus  presented  to 
the  court,  must  always  be  supported  by  proof.  Harrington's 
petition  and  answer  (for  the}^  are  both  but  one  thing), 
L*236]  *can  only  be  regarded  as  pleading,  and  laying  the  foun- 
dation for  proof  in  support  of  the  right  thus  presented. 
But  above  all,  is  this  petition  and  answer  not  proof  in  favor  of 
the  defendants  White  and  Whitelaw,  against  whom  alone  the 
complainants  are  seeking  relief? 

We  must  look  to  the  testimony  alone  to  determine  whether 
there  has  been  a  bona  fide  transfer  of  this  chose  in  action  to 
Harrington,  and  upon  a  sufficient  consideration.  In  answer  to 
the  question.  Whether  he  did  or  not  "for  value  received  and  bona 
fide,  assign  and  deliver  his  duj^licate  of  said  agreement,  to  one 
George  Harrington?"  Ormsbee  said,  "I  did  make  said  assign- 
ment to  said  Harrington."  He  further  says,  that  before  Feb- 
ruary, 1850,  he  gave  a  verbal,  and  he  thinks  a  written,  notice  of 
said  transfer  to  White  and  Whitelaw.  This  constitutes  the  sum 
of  the  evidence  of  this  transfer  to  be  found  in  this  record.  Even 
if  this  witness  were  unimjjeached,  we  should  hesitate  long  be- 
fore we  should  act  upon  evidence  of  a  transfer  so  unsatisfactory 
as  this.  Neither  in  the  deposition  of  Ormsbee  nor  in  the  peti- 
tion and  answer  of  Harrington,  nor  in  any  other  part  of  the 
record,  is  there  any  statement  or  even  intimation  of  what  the 
consideration  of  tliis  assignment  was.  That  seems  to  have 
been  studiously  concealed,  so  that  no  clue  to  the  real  considera- 
tion, if  any,  is  afforded.  Nor  does  the  witness  even  say,  that  it 
was  upon  any  consideration  whatever. 
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But  we  are  prepared  to  place  our  decision  upon  other  grounds. 
Above  and  beyond  all  this,  we  are  of  opinion  that  the  witness 
was  successfully  impeached.  The  only  witnesses  who  profess  to 
be  acquainted  with  his  character  for  truth  and  veracity,  say  that 
it  is  bad,  both  when  under  oath  and  not  under  oath.  The  only 
witness  who  attempts  to  support  him,  does  not  claim  to  be  ac- 
quainted with  his  general  character,  but  only  says  that  "so  far 
as  he  does  know  his  general  character  for  truth  and  veracity 
among  his  neighbors,  it  is  good,  and  that  in  a  matter  where 
Ormsbee  stood  indifferent  as  a  witness,  he  would  believe  him." 
But  he  says  he  had  been  prosecuted  for  perjury  in  St.  Louis, 
and  that  "he  is  a  man  of  loose  morals."  It  is  the  duty  of  a 
court  of  equity  to  look  to  clearer  lights  than  these,  to  ascertain 
the  truth,  upon  which  to  determine  the  rights  of  parties.  We 
feel  it  to  be  our  duty  to  lay  out  of  view  altogether  the  testimony 
of  Ormsbee. 

The  existence  of  the  liability  from  White  and  Whitelaw  to 
Ormsbee,  which  was  created  by  the  contract  referred  to  is  ad- 
mitted, and  there  being  no  evidence  that  this  chose  in  action  has 
ever  been  equitably  transferred  to  any  person,  the  complainants 
are  entitled  to  have  the  same  applied  to  the  satisfaction  of  their 
judgments  pro  rata. 

*The  decree  of  the  circuit  court  must  be  reversed  and    [*237] 
the  suit  remanded,  with  instructions  to  enter  a  decree 
conformable  to  the  views  of  this  court. 

Decree  reversed. 


Joseph  Klein,  Appellant,  v.  Julius  H.  Cukrier,  Appellee. 

APPEAL  FEOM  SANGAMON. 

Note — Special  guaranty— Considekation. — In  an  action  upon  a  special 
guamnty  upon  a  note,  it  is  necessary  for  the  plaintiff  to  aver  and  prove  a  consid- 
eration of  the  guaranty  in  order  to  mainfcxin  the  action. 

Same — Evidence. — This  is  proved,  in  the  fii-st  instance,  by  showing  that  the 
defendant's  signature  is  genuine;  for  the  presumption  of  law  then  is,  that  the 

Cited:  Liability  of  guarantor:  41  111.  413.  Original  consideration  supports 
(Contract  of  guaranty:  20  111.  373.  Guarantj^,  nature  of  undertaking:  18  111.  549. 
'When  presumed:  35  111.  439.     Right  to  fill  up  blank  indorsement:  17  111.  465. 

Negotiable  paper — Indorsement  by  third  person  before  payee — Liability  of 
\indorser. 

The  law  upon  this  subject  is  not  entirely  settled.  The  Supreme  Court  of  the 
United  States  holds  that  when  a  promissory  note,  made  payable  to  a  particular 
'person  or  order,  is  first  indorsed  by  a  third  person,  such  indorser  is  an  original 
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name  was  put  there  at  the  time  the  note  was  made,  and  as  a  part  of  the  original 
transaction,  and  when  that  is  the  case,  the  consideration  for  the  note  is  also  a 
consideration  for  the  guaranty. 

Same — New  consideration. — But  where  it  is  shown  that  the  defendant 
executed  the  guaranty  after  the  delivery  of  the  note,  the  burden  of  proof  lies 
upon  the  plaintiff  to  show  a  new  and  express  consideration  therefor. 

S-A.ME — Pleading. — A  plea  of  no  consideration,  in  such  a  case,  amounts  to 
the  general  issue,  and  is  obnoxious  to  a  special  demurrer. 

Indorsement  before  delivery — Liability  of  indorser. — A  person  who 
puts  his  name  upon  the  back  of  a  note  is  liable  as  guarantor,  unless  a  special 
contract  for  a  different  liability  be  shown. 

The  cases  of  Camden  v.  McCoy,  3  Scam.  437;  Cushman  v.  Diment,  lb.  497; 
and  Carroll  v.  Weld,  13  Illinois,  683,  approved. 

This  cause  was  heard  before  T.  L.  Dickey,  Judge,  at  Septem- 
ber term,  1852,  of  the  Sangamon  Ch'cuit  Court. 

This  was  an  action  of  assumpsit  upon  the  following  guaranty, 
written  at  the  time  of  commencement  of  suit,  by  plaintiff's  at- 
torney, over  the  blank  indorsement  of  Klein's  name,  on  the  note  ■ 
of  Lumsden  &  Company,  to  Currier : — 

promisor,  guarantor,  or  indorser,  according  to  the  nature  of  the  transaction  and 
the  uuderstixnding  of  the  parties.  Key  v.  Simpson,  63  U.  S.  (22  How.)  341;  Good 
V.  Martin,  95  U.  S.  93,  citing  and  reviewing  authorities. 

In  this  State  such  indorser  is  held  to  be  prima  facie  liable  as  a  guarantor.  In 
addition  to  the  above  case  of  Klein  v.  Currier,  see  Camden  v.  McCoy,  3  Scam. 
437;  Cushman  v.  Dement,  3  Scam.  497;  Carroll  v.  Weld,  13  111.  683;  Webster  v. 
Cobb,  17  111.  459;  Kich  i'.  Hathaway,  18  111.  548;  Bogue  v.  MeHck,  25  111.  91; 
Heintz  v.  Cahn,  29  111.  308;  White  v.  Weaver,  41  111.  409;  Dietrich  v.  Mitchell, 
43  111.  46;  Lincoln  v.  Hinsev,  51  111.  437;  Parkhurst  v.  Vail,  73  111.  343;  Glickanf 
V.  Kaufman,  73  111.  378;  Boyutou  v.  Pierce,  79  111.  145;  Stowell  v.  Kaymond,  83 
111.  120.  See,  also,  Clark  tJ.'Merriam,  25  Conn.  576;  Beckwith  v.  Angell,  6  Conn. 
315;  Gillespie  v.  Wheeler,  46  Conn.  410;  Fuller  i).  Scott,  8  Kans.  32;  Seymour 
V.  Mickey,  15  Ohio  St.  515;  Kobinson  v.  Abell,  17  Ohio  St.  36;  Pierce  v".  Ken- 
nedy, 5  Cal.  138;  Crooks  v.  Tullv,  50  Cal.  673;  Knight  v.  Dunsmore,  12  Iowa, 
35;  "Orrick  v.  Colston,  7  Gratt.  189;  Arnold  v.  Bryant,  8  Bush,  668;  Chandler  v. 
Westfall,  30  Tex.  477;  1  Ames  B.  &  N.  271;  Red.  &  Big.  Lead.  Cas.  112;  Dan. 
Neg.  Inst.  sec.  713  c. 

In  some  States  it  is  held  that  such  third  person  is  presumably  a  second  in- 
dorser. This  conclusion  is  based  on  the  presumption  that,  in  the  absence  of 
evidence  to  the  contrary,  the  indorsement  is  for  the  accommodation  of  the  payee, 
and  is  a  second  indorsement  requiring  the  indorsement  of  the  payee  to  make  it 
operative:  Coulter -y.  Richmond,  59  N.  Y.  478;  Moore  v.  Cross,  "l9  N.  Y.  227; 
Knight  v.  Dunsmore,  12  Iowa,  35;  Arnott  v.  Symonds,  85  Pa.  St.  99;  Eilbert  v. 
Finkbeimer,  68  Pa.  St.  243,  247;  Cady  v.  Shepard,  12  Wis.  642;  Phelps  r.Vischer, 
50  N.  Y.  74;  Browning  v.  Menitt,  61  Ind.  425;  Needhams  v.  Page,  3  B.  Hon. 
465;  Jennings  v.  Thomas,  21  Miss.  617;  King  v.  Ritchie,  18  Wis.  554. 

Other  authorities  hold  such  indorser  as  prima  facie  liable  as  a  joint  maker  or 
surety.  See  Spaulding -u.  Putnam,  128  Mass.  363;  Woods  v.  Woods,  127  Mass. 
141;  Sylvester  v.  Downer,  20  Vt.  355;  Perkins  v.  Barstow,  9  R.  I.  907;  Baker  v. 
Robinson,  63  N.  C.  191;  Leonard  v.  Wilds,  36  Me.  2(55;  Schley  v.  Merrit,  37  Md. 
352;  Third  N.  B.  v.  Lange,  51  Md.  138;  Good  v.  Martin,  2  Col.  218;  S.  C.  95 
U.  S.  90;  Nathan  v.  Sloan,  34  Ark.  524;  Barr  v.  Mitchell,  7  Oregon,  346.  See, 
also,  Chandler  v.  Westfall,  30  Tex.  477;  Syme  v.  Brown,  19  La.  Ann.  147. 

For  a  full  discussion,  citing  numerous  authorities,  see  Dan.  Neg.  Inst.  sees. 
713-715.     This  author  suggests  that  such  indorser  should  be  held  to  be  a  first 
indorser.      See,  also,  Moore  v.  Cross,  19  N.  Y.  227;  Coulter  v.  Richmond,  59 
N.  Y.  479. 
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"For  value  received,  I  guarantee  the  payment  of  the  sum  of 
money  and  interest  in  the  within  note  specified,  and  agree  to 
pay  the  same  according  to  the  tenor  and  effect  of  said  note,  if 
the  same  is  not  paid  by  said  Lumsden  and  Company. 

"Joseph  Klein." 

The  note  was  for  $300,  with  10  per  cent,  interest,  payable 
sixty  days  after  date,  (February  13,  1852,)  at  the  Springfield 
Fire  and  Marine  Insurance  Office. 

The  declaration   contains  two   counts :     First,   alleging  the 
consideration  of  the  guaranty  to  be  that  Currier  would  loan  the 
sum  mentioned  therein  to  Lumsden  &  Company ;  the 
second,  *"that  he  would  receive  the  note  in  discharge  of    [*23S] 
a  debt  previously  due  to  him  by  L.  &  Co." 

Defendant  pleaded.  First,  general  issue ;  second,  that  said 
guaranty  was  written  over  his  signature  without  his  knowledge, 
authority,  or  consent,  which  plea  was  verified  by  affidavit ;  third, 
no  consideration ;  fourth,  that  the  consideration  was  an  antece- 
dent debt  of  Lumsden  &  Company ;  fifth,  that  plaintiff  had  not 
used  due  diligence  to  collect  the  same  by  suit  against  the  makers ; 
sixth,  statute  of  frauds. 

Issue  joined  on  first,  second,  and  sixth  pleas;  demurrer  to 
third,  fourth,  and  fifth  pleas.  Special  cause  assigned,  that  these 
pleas  amount  to  the  general  .issue.  Demurrer  sustained,  and 
the  decision  of  the  court  excepted  to. 

The  case  was  tried  by  the  court  by  consent. 

On  the  trial,  the  plaintiff  gave  in  evidence  the  note  of  Lums- 
den &  Company  to  plaintiff,  and  then  having  proved  the  signature 
of  Klein  to  his  handwriting,  offered  in  evidence  the  guaranty, 
which  it  was  admitted  was  written  by  the  attorney  of  the  plain- 
tiff, at  the  time  of  bringing  the  suit. 

To  the  introduction  of  the  guaranty  the  defendant  at  the  time 
objected,  because  there  was  no  proof  of  any  authority  from 
Klein  to  write  said  guaranty,  or  that  he  had  made  such  a  con- 
tract at  the  time  of  giving  the  note,  and  because  of  variance 
between  the  consideration  set  forth  in  the  declaration  and  that 
expressed  in  the  writing,  and  also  because  the  consideration  and 
whole  agreement  or  promise  was  not  in  writing,  as  required  by 
the  statute  of  frauds,  and  also  because  the  contract  could  not 
be  proved  partly  by  writing  and  partly  by  parol ;  and  because, 
in  such  case,  Klein's  liability  could  only  be  that  of  second  in- 
dorser,  or  at  most,  of  an  indorser  on  the  note, — all  of  which  ob- 
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jections  were  overruled  by  the  court,  and  the  guaranty  admitted 
in  the  evidence,  to  which  the  defendant  at  the  time  excepted. 

Stuart  and  Edwards,  for  appellant. 

S.  T.  Logan,  for  appellee. 

Caton,  J.  Lumsden  &  Company,  made  their  note  payable 
to  the  order  of  Currier  at  the  office  of  the  insurance  compan}^ 
Upon  the  back  of  this  note  Klein  wrote  his  name  in  blank,  over 
which  the  plaintiff's  attorney  wrote  the  guaranty  upon  which 
this  suit  was  brought  by  the  payee.  To  the  declaration,  Klein 
filed  five  pleas.  The  first  was  the  general  issue  ;  the  sec- 
[*239]  ond  that  the  guaranty  was  written  over  the  defend*ant's 
signature  without  his  authority ;  the  third  plea  averred 
that  the  guaranty  was  made  without  consideration ;  the  fourth, 
that  the  only  consideration  for  the  guaranty  was  a  debt  of  the 
amount  of  the  note  before  that  time  due  from  the  makers  to  the 
payee ;  and  the  fifth  plea  shows  that  the  plaintiff  had  not  used 
due  diligence  to  collect  the  amount  of  the  note  from  the  makers. 
Issues  were  joined  upon  the  first  and  second  pleas.  To  the  third 
and  fourth  a  special  demurrer  was  filed,  assigning  for  cause, 
that  they  amounted  only  to  the  general  issue ;  and  to  the  fifth 
plea  a  general  demurrer  was  filed.  The  demurrers  were  sus- 
tained, and  this  decision  presents  the  first  error  assigned. 

In  an  action  upon  a  special  guaranty  like  this,  it  is  necessary 
for  the  plaintiff  to  aver  and  prove  a  consideration  for  the  guar- 
anty in  order  to  maintain  the  action. 

This  is  proved,  it  is  true,  in  the  first  instance,  by  showing  that 
the  defendant's  signature  is  genuine ;  for  when  this  is  done,  the 
presumption  is,  that  the  name  was  put  there  at  the  time  the 
note  was  made,  and  as  a  part  of  the  original  transaction,  and 
when  that  is  the  case,  the  consideration  for  the  note  is  also  a 
consideration  for  the  guaranty.  But  whenever  it  is  shown  that 
the  defendant  executed  the  guaranty  after  the  delivery  of  the 
note,  in  pursuance  of  some  subsequent  arrangement,  the  origi- 
nal consideration  for  the  note  will  not  support  the  guaranty,  and 
the  burden  of  proof  is  again  thrown  upon  the  plaintiif,  to  show 
a  new  and  express  consideration  for  the  guaranty.  In  such  a 
case  the  defendant  is  not  bound  to  show  the  circumstances  of 
the  transaction,  and  establish  that  there  was  no  consideration, 
but  he  is  only  required  to  prove  the  time  of  the  signature,  and 
thus  overcome  the  presumption  that  it  was  contemporaneous 
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with  the  execution  of  the  note.  This  he  can  do  under  the  gen- 
eral issue,  and  he  could  do  no  more  under  a  plea  of  no  considera- 
tion. Hence,  such  a  plea  is,  in  effect,  but  the  general  issue, 
and  for  that  reason  is  obnoxious  to  a  special  demurrer.  Even 
admitting,  what  we  do  not  affirm,  that  this  guaranty  was  such 
an  instrument  as  is  contemplated  by  the  tenth  section  of  chapter 
73,  R.  8.,  and  that  the  right  is  there  given  to  the  party  to  plead 
the  defence  specially,  he  should  have  done  so  without  pleading 
the  general  issue,  in  order  to  have  availed  himself  of  an  error  in 
the  decision  of  the  court  sustaining  a  demurrer  to  his  special 
plea.  He  should  not  incumber  the  record  with  two  pleas  when 
one  would  secure  to  him  every  possible  advantage.  Admitting 
that  the  court  was  technically  wrong  in  sustaining  the  demurrer, 
and  still  he  has  sustained  no  injury  by  the  decision.  The 
general  issue  opened  *tlie  door  as  widely  for  the  admis-  [*240] 
sion  of  the  proof  of  no  consideration,  as  the  special  plea 
could  possibly  have  done.  What  good  to  him  to  have  two  issues 
of  precisely  the  same  character  ?  If  there  was  error,  there  was 
no  injury ;  but  we  are  of  opinion  there  was  no  error. 

The  next  question  arises  upon  the  proof,  and  here  again  we 
are  asked  to  reconsider  the  decision  made  in  Camden  v.  McCa}^ 
3  Scam.  437 ;  and  Cushman  v.  Dement,  lb.  497 ;  and  again, 
within  the  last  year,  in  Carroll  v.  Weld,  13  Illinois,  682.  So 
far  as  we  are  capable  of  understanding  the  law  on  this  subject, 
it  is  there  correctly  laid  down,  and  we  are  unable  to  appreciate 
how  any  court  understanding  the  common  law  as  applied  to 
commercial  paper,  could  ever  have  held  otherwise.  How  it  is 
possible  that  the  party  who  puts  his  name  on  the  back  of  a  note 
in  the  hands  of  a  payee,  and  for  his  benefit  and  security,  only 
designed  to  assume  the  responsibility  of  second  indorser ;  that 
his  liability  was  not  designed  to  be  to,  bilt  after,  the  party  who 
was  induced  to  part  with  his  money  or  property,  and  to  accept 
the  note,  by  reason  of  that  very  name,  I  cannot  understand. 
After  Currier  had  insisted  that  the  name  of  Klein  should  be  upon 
the  note,  before  he  would  accept  it  as  a  security  for  his  debt, 
and  had  accepted  it,  relying  upon  that  name,  had  he  been  told 
that  Klein  could  never  be  liable  to  him  on  the  paper  in  case  the 
makers  did  not  pay  it,  but  that,  on  the  contrary,  he  might  be 
liable  to  the  party  who  had  put  his  name  to  the  note  to  add  to 
the  security  of  his  debt,  he  would  have  had  great  difficulty  in 
comprehending  the  wisdom  or  justice  of  the  law,  by  which  the 
rights  and  liabilities  of  the  parties  had  become  thus  transposed. 
If  such  is  to  be  the  law  in  this  State,  it  must  be  made  so  by  the 
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legislature.  We  have  neither  the  authoritj'  nor  the  inclination 
so  to  alter  the  law? 

If,  in  truth,  the  name  of  the  third  party  is  put  on  the  back  of 
the  note,  not  with  the  intention  of  affording  additional  security 
to  the  payee,  but  to  give  it  currency  for  his  benefit,  to  enable  him 
to  negotiate  it,  then,  indeed,  he  assumes  but  the  liability  of 
second  indorser ;  but  such  is  very  rarely,  if  ever,  the  case,  (espe- 
cially in  this  country,)  when  the  note  is  given  to  the  payee  for  a 
debt  actually  due  him,  and  where  the  name  of  a  third  party  is 
put  on  the  note  at  the  time  of  its  execution. 

The  proof  in  this  case  rather  supports  than  rebuts  the  pre- 
sumption which  the  law  raises.  It  certainly  shows  that  it  was 
the  understanding  of  Klein  himself,  at  the  time  he  put  his 
name  to  the  note,  that  it  was  done,  not  to  enable  the  paj'ee  to 
negotiate  it,  but  to  add  to  the  security  of  the  debt,  to 
[*2-il]  unite  *his  responsibility  with  that  of  the  makers,  that  the 
money  would  be  paid  to  the  payee,  when  it  should  become 
due.  The  witness  Hill  had  a  conversation  with  Klein  the  day 
after  the  note  fell  due,  of  which  this  account  is  given  in  the  bill  of 
exceptions  :  "Klein,  meeting  witness,  inquired  whether  the  note 
had  been  sold  by  Currier  to  the  bank,  and  was  told  by  the  wit- 
ness that  it  was  not  sold,  but  merely  placed  there  for  collection. 
Klein  said  it  was  not  paid,  though  due.  Witness  asked  Klein 
whether  he  did  not  intend  to  pay  it.  Klein  said,  not  unless 
compelled  bj^  a  course  of  law ;  to  which  witness  replied,  you  are 
on  the  note  as  guarantor.  Klein  replied,  admitted,  or  admit  it, 
when  Lumsden  &  Company  are  prosecuted  to  insolvency." 

This  may  serve  to  show  that  Klein  supposed  that  his  respon- 
sibility as  guarantor  was  contingent  upon  the  insolvency  of  the 
makers,  but  it  does  not  show  that  there  was  a  special  agreement 
between  him  and  the  other  party,  that  his  responsibility  should 
be  thus  limited.  In  order  to  constitute  such  an  agreement,  the 
assent  of  both  parties  was  necessary,  and  he  does  not  pretend 
to  say  that  anything  passed  between  them  at  the  time,  indicat- 
ing tliat  Currier  accepted  the  note  and  guaranty  with  the  stipu- 
lation that  Klein's  liability  should  be  thus  limited,  or  that  he 
had  any  such  supposition.  For  aught  that  appears,  tbe  plaintiff 
imderstood  the  character  of  the  liability  assumed,  to  be  that 
which  the  law  attaches  to  it,  in  the  absence  of  an  express  agree- 
ment. The  understanding,  or  mental  reservation  of  Klein  could 
not  limit  the  rights  of  Currier.  All  the  evidence  clearly  shows 
that  it  was  not  the  intention  of  Klein  to  become  merely  a  second 
indorser,  as  it  was  insisted  on  the  argument  that  we  should  con- 
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strue  his  understanding  to  have  been.  Should  we  yield  to  the 
argument  urged,  and  hold  him  to  have  been  but  a  second  in- 
dorser,  we  should,  no  doubt,  do  violence  not  only  to  the  expecta- 
tions of  the  payee,  but  also  of  Klein  himself. 

In  the  absence  of  an  express  agreement  to  the  contrary,  the 
law  presumes  that  Klein  undertook  to  pay  the  note  himself,  if 
the  makers  did  not  pay  it  at  maturity.  Of  such  an  agreement, 
the  proof  is  wanting.  Upon  their  failure  to  pay  the  note  when 
due,  his  liability  became  fixed,  and  the  plaintiff  had  a  right  to 
sue  him  at  once  upon  the  guaranty,  and  recover  the  amount  due 
upon  the  note,  and  in  rendering  judgment  for  that  amount,  we 
think  the  court  committed  no  error. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


*Nanct  J.  TuENEY,  Administratrix  of  Keziah  Aenett,    [*242] 
deceased,  Plaintitif  in  Error,  v.  David  A.  Smith  et  al., 
Defendants  in  Error. 

EEEOR  TO  MOEGAN. 

Death  of  widow  pending  suit  for  dower. — "Where  a  widow  dies  (while 
she  has  a  suit  for  dower  pending)  without  having  established  her  right  to  a  dower 
in  lands  of  which  her  husband  was  seized  during  coverture,  but  which  were  aliened 
before  his  decease,  her  representatives  cannot  have  damages  assessed. 

The  decree  dismissing  the  bill  was  entered  by  Woodson,  Judge, 
at  November  term,  1852,  of  the  Morgan  Circuit  Court. 

M.  McCoNNEL,  for  plaintiff  in  error. 

D.  A.  Smith,  for  defendants  in  error. 

Teeat,  C.  J.  In  February,  1852,  Keziah  Arnett  filed  a  bill 
in  chancery  against  Smith  and  others,  praying  to  have  dower 
assigned  her  in  certain  real  estate  of  which  her  husband  was 
seized  during  coverture,  but  which  was  aliened  before  his  decease. 
In  June,  1852,  the  defendants  filed  their  answers,  in  which  they 

Cited:    82  111.  520;  11  Bradw.  609. 

Dower— Damages.— ^ee  Starr  &  C.  111.  Stat.  910,  Ch.  41,  T  41,  notes. 
Right  of  dower  attaches  to  what. — See  Davenport  v.  Fan-ar,  1  Scam.  314, 
note  in  this  ed. 
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denied  the  right  of  the  complainant  to  dower  in  the  premises. 
She  died,  intestate,  in  September,  1852;  and,  at  the  November 
term  thereafter,  her  administratrix  filed  a  supplemental  bill, 
praying  that  the  defendants  should  account  for  one-third  of  the 
rents  and  profits,  from  the  commencement  of  the  suit  until  the 
death  of  the  widow.  The  cause  was  then  submitted  to  the  court 
on  the  pleadings  and  proofs,  and  a  decree  was  entered,  dismiss- 
ing the  bill. 

The  right  to  dower  of  course  terminated  on  the  death  of  the 
widow.  The  only  question  is.  Can  her  personal  representative 
recover  mesne  profits  from  the  time  the  dower  was  demanded? 
Damages  for  the  detention  of  dower  were  not  recoverable  at  the 
common  law,  but  were  given  by  the  statute  of  Merton,  where 
the  husband  died  seized  of  the  estate.  After  the  passage  of  that 
statute,  the  widow  recovered  damages  as  against  the  heir,  but 
not  as  against  the  alienee  of  the  husband.  The  damages  being 
a  consequence  of  the  rex;overy  of  dower  by  the  .  widow,  could 
only  be  assessed  when  there  was  a  judgment  in  her  favor. 
The  widow  lost  her  damages  if  the  heir  died  after  judgment, 
and  before  they  were  assessed ;  and  the  damages  were  also 
lost  to  her  personal  representative  if  she  died  before 
[*24:3]  *they  were  ascertained.  Such  was  the  rule  at  law. 
Bacon's  Ab.  Title  Dower,  let.  I. ;  Mordant  v.  Thorold,  1 
Salkeld,  252. 

But  a  different  rule  prevailed  in  equity.  The  widow  might 
establish  her  right  to  dower  at  law,  and  then  go  into  equity, 
and  compel  the  representative  of  the  heir  to  account  for  the 
mesne  profits  ;  or  she  might  resort  to  equity  in  the  first  instance, 
and  have  an  assignment  of  dower  and  an  assignment  of  dam- 
ages in  the  same  proceeding.  If  she  died  after  establishing  her 
right  to  dower  either  at  law  or  equity,  her  personal  representa- 
tive could  in  equity  recover  mesne  profits  from  the  heir  or  his 
representative.  Curtis  v.  Curtis,  2  Brown's  C.  R.  620  ;  1  Story's 
Eq.  §  625.  And  perhaps  the  doctrine  in  equity  is,  where  the 
widow  dies  without  establishing  her  right  to  dower,  that  her 
personal  representative  may  recover  arrears  of  dower  from  the 
heir  or  his  representative.  However  that  may  be,  there  is  no 
authority  for  holding  that  mesne  profits  can,  in  such  a  case,  be 
recovered  from  the  alienee  of  the  husband.  The  precise  ques- 
tion involved  in  this  case  arose  in  Johnson  v.  Thomas,  2  Paige, 
377.  The  widow  filed  a  bill  to  recover  dower  in  real  estate  that 
had  been  aliened  by  the  husband.  She  died  after  the  cause 
was  submitted,  but  before  any  decree  was  pronounced ;  and  her 

258 


DECEMBER  TEEM,  1852.  243 

Fairman  v.  Beal. 

executor  applied  to  the  court  to  revive  the  suit  in  his  name,  in 
order  that  he  might  recover  mesne  profits.  The  chancellor  de- 
nied the  application,  and  held,  as  the  widow  died  before  her 
right  was  established,  and  as  the  husband  did  not  die  seized  of 
the  estate,  that  the  executor  was  not  entitled  to  recover  any  ar- 
rears of  dower. 

It  is  clear,  therefore,  that  this  claim  of  the  administratrix  to 
mesne  profits  cannot  be  sustained,  either  on  the  principles  of  the 
common  law  or  of  equity.  Nor  is  the  claim  sustainable  under 
our  statute.  It  provides,  that  "when  the  report  assigning  dower 
shall  be  approved,  the  court  shall  forthwith  cause  the  widow  to 
have  possession,  by  a  writ  directed  to  the  sheriff  for  that  pur- 
pose, and  such  widow  shall  also  be  entitled  to  reasonable  dam- 
ages, to  be  awarded  her  from  the  time  of  her  demand,  and  refusal 
to  assign  her  her  reasonable  dower."  This  provision  is  not 
broad  enough  to  embrace  the  present  case.  The  damages  are 
to  be  assessed  after  the  dower  has  been  assigned.  Here,  the 
right  to  dower  has  not  even  been  established.  If  the  widow  had 
died  after  a  decree  for  the  assignment  of  dower,  the  claim  of  the 
administratrix  to  mesne  profits  might  perhaps  be  considered  as 
within  the  equity  of  the  statute.  There  would  then  be  some 
basis  for  an  assessment  of  damages.  Here,  a  case  has  not 
arisen  to  authorize  such  a  proceeding.  The  widow  died  without 
establishing  her  right,  and  the  damages  consequent 
*upon  the  recovery  of  dower  cannot  be  assessed.  The  [*244] 
principal  thing  was  extinguished  by  the  death  of  the 
widow,  and  with  it  fell  the  incident. 

The  decree  is  affirmed.  2)ecree  affirmed. 


Anson  0.  Fairman,  Appellant,  v.  John  Beal,  Appellee. 

APPEAL  FROM  MADISON. 

WHiiiS — CONSTBUCTION  OF  DEVISE. — If  land  be  devised  to  a  person,  with 
general  power  to  dispose  of  the  same,  an  estate  in  fee-simple  passes. 

Same— Estate  for  life — Power  to  dispose  of  reversion— Failure 
TO  exercise. — But  if  it  be  devised  to  a  person  for  life,  and  "at  her  death  she 

Cited:  Limitation  over,  construction:  92  111.533;  107  111.449.  Possession, 
extent  of  when  entry  under  deed:  32  111.  65.  Mode  of  executing  power:  17  111. 
61.  Exercise  of  power  coupled  with  interest,  upheld  when:  17  111.  62.  Actual 
possession  of  entire  tract:  18  111.  541.  What  amounts  to  possession:  19  111.  241; 
106  111.  388.     Conveyance  by  deed,  or  by  will:  19  111.  334. 
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may  dispose  of  it  as  she  pleases,"  an  estate  for  life  only  passes;  and  if  the  devi- 
see dies  without  disposing  of  the  reversion,  it  goes  to  the  heir  of  the  devisor. 

In  such  a  case,  the  words  "at  her  death,"  will  not,  by  implication,  restrain  the 
exercise  of  the  power  to  a  will;  but  the  devisee  may  properly  exercise  the  power 
by  deed,  hut  it  must  be  executed  strictly  as  directed. 

P0S.SESS10N — Extent  of. — Possession  continued  for  a  period  of  over  twenty 
years,  of  a  part  of  a  tract  of  land,  and  the  exercise  of  acts  of  ownership  over  the 
residue,  under  claim  of  title  to  the  whole,  constitutes  such  a  possession  as  will 
authorize  the  possessor  to  maintain  the  appropriate  action  against  a  stranger  who 
interferes  with  his  possession  or  injures  the  inheritance. 

The  entry  and  possession  of  the  improved  portion,  under  a  conveyance  in  fee 
of  the  whole,  there  being  no  adverse  possession  of  any  part,  must  be  construed 
as  coextensive  with  the  grant. 

This  cause  was   beard  before  Underwood,  Judge,   at  Marcb 
term,  1852,  of  tbe  Madison  Circuit  Court. 

W.  Martin,  for  appellant. 

H.  W.  Billings  and  J.  Gillespie,  for  appellee. 

Treat,  C.  J.  Tbis  was  an  -action  of  ejectment  brougbt  by 
Beal  against  Fairman  and  Pierce,  to  recover  tbe  possession  of  tbe 
soutb-east  quarter  of  section  sixteen,  in  townsbip  tbree  nortb, 
of  range  nine  west,  situated  in  Madison  county,  and  containing 
one  hundred  and  sixty  acres.  Tbe  deatb  of  Pierce  was  after- 
wards suggested,  and  leave  obtained  to  prosecute  tbe  suit  against 
Fairman.  On  tbe  trial,  tbe  plaintiff  proved  a  state  of  facts  as 
follows :  George  Hewitt  entered  tbe  west  balf  of  tbe  quarter 
section  in  1815 ;  and  Natban  Belcb  entered  tbe  east  balf  in 
1831.  Belcb  died  in  Marcb,  1834,  without  issue;  his  wife,  Mar- 
garet Belcb,  surviving  him.  He  left  a  will  containing 
[*245]  *tbis  provision :  "I  do  hereby  devise  and  bequeathe  my 
beloved  wife  tbe  farm,  and  improvements  thereon,  on 
which  I  now  live,  known  as  here  described,  soutb-east  quarter 
of  section  sixteen,  in  township  three  nortb,  range  nine  west,  in 
tbe  county  of  Madison,  and  State  of  Dlinois,  during  her  natural 
life  to  take  tbe  issues  and  profits  thereof;  at  her  deatb,  she  may 
dispose  of  it  as  she  pleases."  In  June,  1846,  Margaret  Belcb, 
for  tbe  consideration  of  fifteen  hundred  dollars,  conveyed  tbe 
quarter  section  to  Obadiah  Waddle ;  the  deed  containing  a 
reference  to  the  will.  Mrs.  Belcb  died,  intestate,  in  1846  or 
1847.  In  1847,  Waddle  conveyed  tbe  premises  to  Beal,  the 
plaintiff.  Hiram  Arthur  testified,  that  Nathan  Belch  resided  on 
the  quarter  section  in  1830,  and  continued  to  reside  thereon  till 
bis  death ;  be  had  an  inclosure  of  about  forty  acres,  which  em- 
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braced  a  portion  of  each  of  the  eighty  acre  lots ;  he  cut  wood 
and  timber  on  the  uninclosed  part  of  the  quarter  section ;  Mrs. 
Belch  continued  in  possession  from  the  death  of  her  husband 
until  1844,  when  she  left  in  consequence  of  high  water;  her  son, 
by  a  former  husband,  remained  in  possession,  as  a  member  of 
her  family,  till  1846.  Benaiah  Eobinson  testilfied,  that  Belch 
occupied  the  improved  portion  of  the  land  in  1833,  and  claimed 
title  to  the  whole  quarter  section.  Calvin  Kinder  testiJ&ed,  that 
Belch  was  in  possession  of  the  land  from  1825  up  to  his  death, 
and  claimed  title  thereto ;  the  widow  remained  in  possession  till 
1844,  when  she  left  in  consequence  of  high  water,  but  returned 
in  1845;  Waddle  subsequently  went  into  possession,  and  Beal 
received  the  possession  from  him ;  the  inclosure  was  a  clearing, 
the  rest  of  the  quarter  section  being  woodland.  Jefferson  Lox 
testified,  that  he  rented  the  land  from  Beal  in  1847,  and  quit 
the  possession  in  the  spring  of  1848  ;  Young  then  went  into  pos- 
session, and  Fairman  and  Pierce  got  into  possession  before  his- 
year  expired ;  Fairman  still  remained  in  possession.  John  0. 
Merritt  testified,  that  Pierce  told  him  that  he  and  Young  had 
rented  the  premises  from  Beal,  with  a  view  of  getting  the  pos- 
session, and  keeping  it ;  Fairman  went  into  possession  in  Jan- 
uary, 1849,  and  before  Young's  year  was  out. 

The  jury  found  the  issue  for  the  plaintiff.  The  court  refused 
to  grant  a  new  trial,  and  rendered  judgment  on  the  verdict. 
Fairman  prosecuted  an  appeal. 

If  land  be  devised  to  a  person,  with  general  power  to  dispose 
of  the  same,  an  estate  in  fee  simple  passes.  Such  a  power  of 
disposition  amounts  to  an  absolute  gift  of  the  property.  But  if 
it  be  devised  to  a  person  for  life,  with  power  to  dispose  of  the 
reversion,  an  estate  for  life  only  passes ;  and  if  the  devisee  dies 
without  disposing  of  the  reversion,  it  goes  to  the  heir  of 
the  de*visor.  The  creation  of  the  life-estate  controls  [*246] 
the  operation  of  the  power,  and  prevents  it  from  en- 
larging the  estate  to  a  fee.  Nothing  passes  under  the  clause 
conferring  the  power,  until  the  power  itself  is  exercised.  Sug- 
den  on  Powers,  ch,  3,  §  1 ;  4  Kent's  Com.  319  and  536. 

It  was  the  manifest  intention  of  the  testator  to  give  his  wife 
a  life-estate  in  the  land,  and  a  general  power  of  disposition  over 
the  inheritance.  His  object  was  to  make  provision  for  her  sup- 
port by  giving  her  the  usufruct  of  the  property ;  and  also  to 
enable  her  to  transfer  the  fee  to  such  persons  as  she  might  con- 
sider the  proper  objects  of  her  bounty.  He  first  carved  out  a 
life-estate  in  her  favor,  and  then  gave  her  authority  to  dispose 
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of  the  reversion.  This  is  the  only  construction  that  can  be  put 
upon  the  will,  which  will  give  full  effect  to  the  language  used  by 
the  testator.  A  construction  that  the  fee  passed  to  the  devisee 
would  render  inoperative  the  expressions,  "during  her  natural 
life,"  and  "at  her  death,  she  may  disjjose  of  it  as  she  pleases," 
The  first  of  these  clauses  was  inserted  to  describe  and  qualify 
the  estate  devised ;  and  the  last  to  confer  the  power  to  dispose 
of  the  inheritance.  If  the  devisee  died  without  a  proper  execu- 
tion of  this  power,  the  estate  passed  to  the  heirs  of  the  devisor. 
Where  a  power  is  conferred  to  dispose  of  an  estate,  without 
defining  the  mode  in  which  the  power  must  be  executed,  it  may 
be  exercised  either  by  deed  or  will.  But  if  it  is  required  to  be 
executed  by  deed,  it  cannot  be  done  by  will ;  and  if  a  will  is  re- 
quired, a  deed  will  not  sufiice.  Although  courts  cannot  dispense 
with  the  form  prescribed  for  the  execution  of  a  power,  yet  they 
generally  incline  to  put  a  liberal  construction  on  the  words  of 
the  power.  Sugden  on  Powers,  ch.  6,  §  2  and  3.  In  this  case;  a 
general  power  was  given  to  the  tenant  for  life  to  dispose  of  the 
reversion.  The  mode  in  which  it  was  to  be  exercised  was  not 
prescribed,  unless  it  is  to  be  implied  from  the  phrase  "at  her 
death,"  that  a  will  was  intended.  These  words  do  not  restrict 
the  execution  of  the  power  to  a  testamentary  disposition.  Sug- 
den, in  his  valuable  treatise  on  Powers,  in  ch.  6,  §  3,  says : 
"But  the  mere  circumstance  of  the  estate  being  limited  to  A.  for 
life,  and  'after  his  death,'  or  'then,'  to  be  at  his  disposal,  will 
not,  by  implication,  restrain  the  execution  of  the  power  to  a 
will;"  and  the  authorities  referred  to  by  him  fully  sustain 
his  position.  In  Tomlinson  v.  Dighton,  1  Peere  Williams,  149, 
land  was  devised  to  the  wife  for  life,  "and  then  to  be  at  her 
disposal."  The  wife  conveyed  the  inheritance  by  deed,  and 
the  court  held  it  to  be   an  effectual   execution  of  the   poAver. 

In  a  case  reported  in  3  Leonard,  71,  the  devise  was  of 
[*24:7]    *lands  to  the  wife  for  life,  "and  after  her  decease,  she 

to  give  the  same  to  whom  she  will,"  She  made  a  grant 
of  the  reversion,  and  it  was  held  to  be  a  good  execution  of  the 
power.  Our  opinion  is,  that  Mrs.  Belch  took  a  life-estate  under 
the  will  of  her  husband,  with  power  to  dispose  of  the  inheritance  ; 
and  that  her  deed  to  Waddle  was  a  valid  execution  of  the  power. 
Under  the  will  and  deed,  Waddle  succeeded  to  all  the  title  which 
the  testator  had  at  the  time  of  his  decease. 

Beal  was  entitled  to  recover  the  entire  quarter  section.  He 
had  the  complete  legal  title  to  one  of  the  eiglity  acre  lots ;  and 
he,  and  those  under  whom  he  claimed,  had  been  in  the  actual 
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and  uninterrupted  possession  of  an  inelosure  embracing  a  part 
of  both  lots,  for  more  than  twenty  years,  claiming  title  to  the 
whole  quarter  section,  and  exercising  such  acts  of  dominion  over 
the  uninclosed  portion,  as  are  usually  exercised  over  woodland 
lying  contiguous  to  the  improvements  of  the  owners.  This  long 
continued  occupancy  of  a  part  of  the  land,  and  exercise  of  acts 
of  ownership  over  the  residue,  under  claim  of  title  to  the  whole, 
constitutes  such  a  possession  of  the  whole,  as  will  authorize 
Beal  to  maintain  the  appropriate  action  against  a  stranger,  for 
any  disturbance  of  the  possession  or  injury  to  the  inheritance. 
Beal  acquired  the  actual  possession  of  the  improved  portion 
under  a  conveyance  in  fee  of  the  whole,  and  there  being  at  the 
time  no  adverse  possession  to  any  part  of  the  premises,  his 
entry  and  possession  must  be  construed  as  coextensive  with  the 
grant.  Davis  v.  Easley,  13  111.  192,  and  the  cases  there  cited. 
It  is  apparent  from  the  evidence,  that  Fairman  was  a  mere  in- 
truder on  the  land.  He  did  not  show  title  in  himself ;  nor  did 
he  connect  his  possession  with  the  title  of  a  third  person.  It  is 
enough  for  the  decision  of  this  case,  that  Beal  established  prima 
facie,  a  right  to  the  possession  of  the  whole  tract ;  and  that  this 
prima  facie  case  was  in  no  respect  rebutted  by  Fairman.  The 
latter  entered  upon  the  possession  of  Beal,  and  failing  to  show 
any  authority  for  the  entry,  or  any  right  to  retain  the  possession, 
he  must  restore  it  to  Beal.  Whether  this  twenty  years'  occu- 
pancy under  claim  of  title  constitutes  such  an  adverse  possession 
of  the  west  half  of  the  quarter  section,  as  will  bar  the  entry  of 
Hewitt,  or  those  deriving  title  from  him,  is  a  question  that  need 
not  now  be  determined. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


*Enoch  C.  March,   Plaintiff  in  Error,  v.   George  D.    [*248] 
Wright,  Defendant  in  Error. 

EKEOR  TO  SCOTT. 

Practice — Form  of  judgment.  —  In  an  action  of  debt  it  is  error  for  the 
court  to  enter  a  judgment  for  the  aggregate  of  the  principal  and  interest. 

It  is  the  duty  of  the  court  to  ascertain  the  amount  of  each,  and  render  a  judg- 
ment for  the  principal  as  debt,  and  the  interest  as  damages. 

Cited:  Form  of  verdict  and  judgment  in  actions  of  debt:  18  111.  136;  21  III. 
30;  25  111.  208  [190.] 
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Interest — Recovery  of,  as  damages. — Where  interest  is  not  specifically 
claimed  in  the  declaiution,  it  cannot  be  coflsidered  as  part  of  the  debt,  and  can 
only  be  recovered  as  damages. 

This  cause  was  heard  by  Woodson,  Judge,  at  September  term, 
1850,  of  the  Scott  Circuit  Court. 

W.  Thomas,  for  plaintiff  in  error. 

M.  McCoNNEL,  for  defendant  in  error. 

Treat,  C.  J.  This  was  an  action  of  debt  brought  by  Wright 
against  March.  The  declaration  alleged  generally  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  the  sum  of  $160.87,  for 
work  and  labor  done ;  and  it  concluded  to  the  damage  of  the 
plaintiff  $100.  The  defendant  pleaded  nil  debet,  and  payment. 
The  record  states :  "This  day  came  the  parties  by  their  attor- 
neys, and  issues  being  joined,  by  consent,  the  same  are  tried  by 
the  court ;  and  the  court  having  heard  the  cause,  finds  the 
issues  for  the  plaintiff ;  thereupon  it  is  considered  and  adjudged, 
that  the  plaintiff  recover  of  the  defendant  the  sum  of  $201.87, 
the  debt  and  interest  found  to  be  due." 

It  was  error  to  enter  a  judgment  for  the  aggregate  of  the 
principal  and  interest.  It  was  the  duty  of  the  court  to  ascertain 
the  amount  of  each,  and  render  judgment  for  the  principal  as 
debt,  and  for  the  interest  as  damages.  As  interest  was  not  spe- 
cifically claimed  in  the  declaration,  it  could  not  be  considered 
as  part  of  the  debt.  If  recoverable  at  all,  it  was  only  as  dam- 
ages for  the  detention  of  the  debt.  Judgment  should  have  been 
entered  for  the  amount  of  the  indebtedness  established  by  the 
evidence  as  the  debt,  and  for  the  amount  of  the  interest  due 
thereon,  as  the  damages.  Wilmans  v.  Bank  of  Illinois,  1  Gil- 
man,  667 ;  Mager  v.  Hutchinson,  2  Ibid.  266. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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*JusTus  Ducommun  et  al.,  Appellants,  v.  Barent  Hysin-    [*249] 
GER  et  al.,  Appellees. 

APPEAL  FEOM  GREENE. 

Judgments  of  other  states — Attestation — Certificate. — Under  the 
act  of  congress  the  records  and  judicial  proceedings  of  the  courts  of  any  State 
are  entitled  to  the  same  faith  and  credit  in  every  other  State,  which  they  have  iu 
their  own;  provided  they  be  attested  by  the  clerk,  under  the  seal  of  the  court, 
and  the  judge  or  presiding  officer  certifies  that  the  attestation  of  the  clerk  is  in 
accordance  with  the  law  or  usage  of  the  State  where  the  proceedings  were  had. 

It  is  not  necessary  that  the  judge  should  certify  that  the  person  who  attests 
the  record  is  the  clerk,  or  that  the  seal  is  the  seal  of  the  court.  The  seal  speaks 
for  itself,  and  is  presumed  to  have  been  affixed  by  the  person  having  custody 
thereof,  and  that  he  had  authority  to  do  the  act. 

Same — Name.— A  record  against  Barent  H.  will  not  support  a  declax-ation  de- 
scribing a  judgment  against  Barnard  H. 

This  cause  was  tried  before  Woodson,  Judge,  at  October  term, 
1852,  of  the  Greene  Circuit  Court. 

John  M.  Palmer,  for  appellants. 

E.  S.  Blackwell,  for  appellees. 

Treat,  C.  J.  This  was  an  action  of  debt  brought  by  Ducom- 
mun and  Guinard  against  B.  &  H.  Hysinger.  The  declaration 
was  on  a  judgment  rendered  in  the  Supreme  Court  of  the  county 
of  Albany  and  State  of  New  York,  on  the  16th  of  May,  1849, 
for  the  sum  of  $248.37,  in  favor  of  the  plaintiffs  and  against 
Barnard  Hysinger  and  Henry  Hysinger.  The  plea  was  nnl 
tiel  record.  On  the  trial,  the  plaintiffs  offered  in  evidence  a 
record  commencing  thus:  "The  people  of  the  State  of  New 
York  to  all  persons  to  whom  these  presents  shall  come :  Greet- 
ing. Know  ye,  that  we,  having  inspected  the  records  in  the 
office  of  our  clerk  of  our  Supreme  court  in  the  city  of  Albany, 
do  find  there  remaining  a  certain  judgment  roll  contained  in 
our  Supreme  Court  of  our  said  State,  in  the  words  and  figures 
following,"  There  is  then  set  forth  at  large  the  proceedings 
in  a  case  before  the  Supreme  Court  for  the  county  of  Albany, 
brought  by  the  present  plaintiffs  against  Barent  Hysinger  and 
Henry  Hysinger,  in  which  judgment  was  entered  in  favor  of  the 
plaintiffs,  for  $248.37,  on  the  16th  of  May,  1849.     The  record 

Cited:  Judgment  in  another  State,  how  authenticated:  78  111.  207;  25111. 
316  [278.] 
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then  concludes :     "All  which  we  have  caused  by  these  presents 
to  be  exemplified,  and  the  seal  of  our  said  court  to  be  thereunto 

affixed.      "Witness,   Amasa  J.   Parker,   Esq.,   presiding 
[*250]    *justice  of  our  said  Supreme  Court,  in  the  third  judicial 

district  of  our  said  State,  at  the  city  of  Albany,  this 
16th  of  July,  1S52. 

Seal.  "Ft.  S.  Lay,  Clerk." 

"I,  Amasa  J.  Parker,  presiding  justice  of  the  Supreme  Court 
of  the  State  of  New  York,  in  the  third  judicial  district  of  said 
State,  do  hereby  certify  that  the  foregoing  attestation  of  Robert 
S.  Lay,  and  the  seal  of  the  said  court  thereunto  annexed,  is  in 
due  form ;  and  that  he  is  the  officer  in  whose  custody  such  roll 
is  required  by  law  to  be  kept ;  and  that  his  signature  to  such 
attestation  is  genuine.  Given  under  my  hand  at  the  city  of 
Albany,  this  17th  day  of  July,  a.  d.  1852. 

"Amasa  J.  Parker." 

The  court  rejected  the  record,  and  rendered  judgment  for  the 
defendants. 

Was  the  record  properly  authenticated  ?  The  act  of  Congress 
provides:  "That  the  records  and  judicial  proceedings  of  the 
courts  of  any  State  shall  be  proved  or  admitted,  in  any  court 
within  the  United  States,  by  the  attestation  of  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief-justice,  or  j^residing  magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form. 
And  the  said  records  and  judicial  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them,  in 
every  court  within  the  United  States,  as  they  have,  by  law  or 
usage,  in  the  courts  of  the  State  from  whence  the  said  records 
are,  or  shall  be  taken." 

In  this  case,  the  clerk  has  certified  a  transcript  of  the  pro- 
ceedings under  the  seal  of  the  court ;  and  the  presiding  judge 
of  the  court  has  certified  that  the  attestation  is  in  due  form. 
This  is  a  full  comj)liance  with  the  requirements  of  the  law. 
The  judge  has  only  to  certify  that  the  attestation  is  in  due  form. 
He  is  not  required  to  state  that  the  person  who  certifies  the 
record  is  the  clerk  of  the  court,  or  that  the  seal  attached  by 
him  is  the  seal  of  the  court.  The  seal  speaks  for  itself,  and 
is  presumed  to  be  affixed  by  the  officer  having  the  custody 
thereof,  as  well  as  competent  authority  to  do  the  act.  The 
phrase  "in  due  form"  means  the  mode  of  attestation  in  use  in 
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the  State  from  whence  the  record  comes.  The  record  must 
he  attested  according  to  that  mode ;  and  the  certificate  of  the 
judge  is  made  the  evidence  of  that  fact.  This  is  the  only  object 
of  his  certificate.  When  a  record  is  attested  by  the  clerk  under 
the  seal  of  the  court  in  conformity  to  the  law  or  usage  of  the 
State  where  the  proceedings  are  had,  it  is  entitled  to  the  same 
faith  and  credit  in  every  other  State.  We  are  aware 
*that  some  of  the  State  courts  have  decided  that  the  [*251] 
judge  should  certify  to  the  official  character  of  the  clerk ; 
but  we  conceive  that  a  just  interpretation  of  the  act  of  Con- 
gress will  not  warrant  such  a  conclusion.  The  cases  of  Fer- 
guson V.  Harwood,  7  Cranch,  408 ;  Craig  v.  Brown,  Peters'  C.  C. 
R.  352 ;  and  Began  v.  McCormick,  4  Harrington,  435,  sustain 
the  view  we  have  taken. 

The  record  was,  however,  properly  excluded  on  another 
ground.  The  declaration  described  a  judgment  against  Bar- 
nard Hysinger;  and  the  record  offered  in  evidence  showed  a 
judgment  against  Barent  Hysinger.  This  was  a  fatal  variance. 
The  names  have  not  the  same  sound  or  signification.  They 
clearly  denote  different  persons.  The  case  of  Scholes  v.  Acker- 
land,  13  Illinois,  650,  is  directly  in  point. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Latin  W.  Dunlap,  Appellant,  v.  The  President  and  Trustees 
OF  THE  Town  of  Mount  Sterling,  Appellees. 

APPEAL  FKOM  BKOWN. 

Mttnicipaij  cokpokations — Power  to  open  stbeets. — The  corporation 
of  Mount  Sterling  has  authority  to  open  streets  within  its  limits.  It  is  invested 
with  the  same  power  in  this  respect  as  the  city  of  Springfield.  The  president 
of  the  board  of  trustees,  exercises  in  one  case  the  same  functions  that  the  mayor 
does  in  the  other. 

Same — Practice.- — A  party  need  not  apply  to  the  president  of  the  board  to 
set  aside  the  inquisition,  but  he  may  appeal  to  the  circuit  court,  as  soon  as  ten 
days  shall  have  expired. 

Same — Damages. — If  the  proceedings  are  regular,  the  circuit  court  can  only 
determine  the  amoiint  of  damages  susbiiued  by  opening  the  street,  but  cannot 
inquire  into  the  expediency  of  opening  the  street.  If  the  proceedings  are  sub- 
stantially defective,  the  court  should  reverse  them,  leaving  the  corporation  to 
proceed  anew. 

Cited:  15  111.  320;  71  111.  337. 
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This  cause  was  heard  at  October  term,  1852,  of  the  Brown 
Circuit  Court,  Minshall,  Judge. 

E.  S.  Blackwell,  for  appellant. 

J.  S.  Bailey  and  W.  H.  Herndon,  for  appellees. 

Treat,  C.  J.  The  town  of  Mount  Sterling,  containing  a 
population  of  less  than  fifteen  hundred  inhabitants,  was 
[*252]  incor*porated  under  the  provisions  of  the  25th  chapter 
of  the  Eevised  Statutes.  The  style  of  the  corporation 
was,  "The  president  and  trustees  of  the  town  of  Mount  Ster- 
ling," The  affairs  of  such  a  corporation  are  managed  by  a 
board  of  five  trustees,  one  of  whom  is  the  president  of  the  board. 
The  4th  section  of  the  "Act  to  incorporate  towns  and  cities," 
approved  February  10,  1849,  provides  that  "The  corporate 
authorities  of  all  towns  and  cities  incorporated  under  chapter 
twenty-five,  entitled  Corporations,  of  the  revised  code,  or  under 
any  special  act,  shall  have  power  to  pass  all  the  ordinances  and 
by-laws,  and  possess  all  the  powers  authorized  under  the  laws 
and  amendatory  acts  incorporating  either  of  the  cities  of  Spring- 
field or  Quincy ;  provided  that  towns  containing  a  population  of 
less  than  fifteen  hundred  white  inhabitants,  shall  have  no  other 
officers  or  allow  any  other  compensation  than  is  allowed  under 
chapter  25th  of  the  revised  code,  unless  expressly  authorized 
bylaw." 

The  charter  of  the  city  of  Springfield  gives  the  corporation 
power  i'to  open,  alter,  widen,  extend,  establish,  g?ade,  pave, 
or  otherwise  improve  and  keep  in  repair  streets,  avenues,  lanes, 
and  alleys."  It  also  contains  the  following  provisions:  "When 
it  shall  be  necessary  to  take  private  property  for  opening,  widen- 
ing, or  altering  any  public  street,  lane,  avenue,  or  alley,  the 
corporation  shall  make  a  just  compensation  therefor  to  the 
person  whose  property  is  so  taken ;  and  if  the  amount  of  such 
compensation  cannot  be  agreed  upon,  the  mayor  shall  cause 
the  same  to  be  ascertained  by  a  jury  of  six  disinterested  free- 
holders of  the  city.  All  persons  impanelled  to  inquire  into 
the  amount  of  benefits  or  damages  which  shall  happen  to  the 
owners  of  property  proposed  to  be  taken  for  opening,  widening, 
or  altering  any  street,  lane,  avenue,  or  alley,  shall  be  first 
sworn  to  that  effect,  and  shall  return  to  the  mayor  their  in- 
quest in  writing,  and  signed  by  the  jurors.  The  mayor  shall 
have  power,  for  good  cause  shown  within  ten  days  after  any 
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inquest  shall  have  been  returned  to  him  as  aforesaid,  to  set  the 
same  aside,  and  order  a  new  inquest  to  be  made.  Appeals 
shall  be  allowed  from  the  decisions  in  all  cases  arising  under 
the  provisions  of  this  act  or  any  ordinance  passed  in  pursu- 
ance thereof,  to  the  circuit  court  of  Sangamon  county ;  and 
every  such  appeal  shall  be  taken  and  granted  in  the  same 
manner  and  like  effect  as  appeals  are  taken  from,  and  granted 
by,  justices  of  the  peace  to  the  circuit  court  under  the  law  of 
this  State." 

On  the  25th  of  February,  1852,  the  board  of  trustees  of  the 
town  of  Mount  Sterling  made  an  order,  which,  after  reciting 
that  the  board  and  L.  W.  Dunlap  could  not  agree  upon 
the  *compensation  to  be  paid  to  the  latter  for  the  exten-  [*253] 
sion  of  a  certain  street  through  his  land,  in  pursuance 
of  an  ordinance  passed  on  the  28th  of  January,  1852,  instructed 
the  president  of  the  board  to  cause  the  damages  to  be  ascer- 
tained; and  the  president,  on  the  same  day,  issued  a  warrant 
to  the  town  constable,  commanding  him  to  summon  six  free- 
holders of  the  town  to  assess  the  damages  that  Dunlajj  would 
sustain  by  the  opening  of  the  street  across  his  land.  On  the 
26th  of  February,  1852,  the  freeholders  so  summoned,  made 
and  returned  an  inquest,  that  Dunlap  would  not  sustain  any 
damages  by  the  opening  of  the  street.  It  does  not  appear  that 
any  application  was  ever  made  to  the  president  to  set  aside  the 
inquisition.  On  the  10th  of  March,  1852,  Dunlap  took  an  ap- 
peal to  the  circuit  court,  which  was  dismissed  by  the  court,  on 
the  ground  that  an  appeal  did  not  lie  in  such  a  case. 

In  the  opinion  of  the  court,  the  corporation  of  Mount  Sterling 
has  authority  to  open  streets  within  its  limits.  It  is  invested 
with  the  same  power  in  this  respect  as  the  city  of  Springfield ; 
and  such  authority  is  expressly  conferred  on  that  city.  In  the 
exercise  of  this  power,  the  board  of  trustees  of  the  town  perform 
the  same  functions  as  do  the  council  of  the  city.  The  city 
council  direct  a  street  to  be  laid  out,  and  the  mayor  causes  the 
order  to  be  executed.  The  board  of  trustees  make  a  similar  or- 
der, and  the  president  of  the  board  carries  it  into  effect.  To  this 
extent,  the  latter  is  as  much  the  executive  officer  of  the  town, 
as  is  the  mayor  of  the  city.  He  causes  freeholders  to  be  sum- 
moned to  assess  the  damages  that  will  be  sustained  by  the 
opening  of  a  street ;  and  their  assessment  is  to  be  returned  to 
him.  He  may  for  good  cause  set  aside  the  inquest,  and  order 
another  assessment  to  be  made.  If  he  does  not  exercise  this 
power  within  ten  days,  and  no  appeal  is  taken  within  the  time 
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allowed  by  law,  the  assessment  becomes  effectual,  and  upon 
payment  of  the  damages  a"svarded,  the  corporation  may  proceed 
to  .open  the  street.  A  party  need  not  apply  to  the  president  of 
the  board  to  set  aside  the  inquisition ;  but  he  may  appeal  to  the 
circuit  court  as  soon  as  the  ten  days  have  expired.  If  the  pro- 
ceedings are  regular,  the  only  question  to  be  determined  in  the 
circuit  court,  is  the  amount  of  damages  that  the  appellant  wall 
sustain  by  the  opening  of  the  street  through  his  property.  The 
court  cannot  inquire  into  the  expediency  of  opening  the  street. 
That  is  a  matter  for  the  sole  consideration  of  the  board  of  trus- 
tees. But  if  the  previous  proceedings  are  substantiall}'  defective, 
the  court  should  reverse  them,  and  dismiss  the  case,  leaving  the 

corporation  to  commence  dc  novo. 
[*25-i]        *The  court  therefore  erred  in  dismissing  the  appeal; 

and  the  judgment  must  be  reversed,  and  the  cause  be 
remanded. 

Judgment  reversed. 


Thomas  M.  Hope,  Appellant,  v.  Seth  T.  Sawyer,  Appellee. 

APPEAL  FROM  MADISON. 

Tax  sales — Act  of  1839. — Sales  of  land  for  tixes,  under  the  act  of  26th 
Febrnary,  A.  D.  1839,  miist  be  made  on  the  second  Monday  succeeding  the  com- 
mencement of  the  term  of  the  court  at  which  judgment  against  the  land  was 
rendered,  and  if  not  made  on  that  day  are  invalid. 

S.\ME — Objection. — But  before  a  party  is  permitted  to  raise  this  objection  to 
the  sale,  he  must  show  that  no  taxes  are  due  on  the  property,  and  that  he  is  the 
owner  thereof. 

Acknowledgment  —  Sufficiency  of  —  Agency.  —  An  acknowledgment, 
made  out  of  this  State,  and  signed  "A.  B.  clerk,  by  C.  D.  deputy  clerk,"  and 
authenticated  by  the  seal  of  a  court  of  record  is  prima  facie  sufficient.  The 
presumption  is  that  the  laws  of  the  State  permitted  the  appointment  of  the 
deputy  clerk,  and  that  the  seal  was  affixed  by  the  proper  officer.  The  act  of  the 
agent,  in  the  name  of  his  principal,  within  tlae  scope  of  his  authority,  is  the  act 
of  the  principal. 

The  case  of  Bestor  v.  Powell,  2  Oilman,  119,  reviewed  and  dissented  from  in 
part. 

This  cause  was  heard  at  March  term,  1852,  of  the  Madison 
Circuit  Court,  Underwood,  Judge,  presiding. 

A.  Williams  and  W.  Martin,  for  appellant. 

Cited:     Tax  sale  on  different  day,  void:     21  111.  142.     Should  be  made  when: 
15  111.  131.     Whether  precept  is  valid:     60  111.  218. 
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Appellee,  in  person, 

Tkeat,  C.  J.  This  was  an  action  of  ejectment  brought  by 
Sawyer  against  Hope,  to  recover  the  possession  of  lot  one,  in 
block  twenty-three,  in  the  city  of  Alton.  It  was  admitted  on 
the  trial,  that  the  defendant  was  in  possession  of  the  lot  at  the 
commencement  of  the  suit.  The  plaintiff  adduced  the  following 
evidence.  1.  A  judgment  of  the  Madison  circuit  court,  rendered 
on  the  third  Monday  of  September,  1841,  against  the  lot  in 
question  and  other  real  estate,  for  the  taxes  due  thereon  for  the 
year  1840.  2.  A  precipe  for  the  sale  of  the  property  against 
which  judgment  was  entered,  issued  on  the  18th  of  October, 
1841.  3.  A  deed  for  the  lot  from  the  sheriff  to  Eobert  Dunlap, 
bearing  date  the  3d  of  January,  1844,  and  reciting  a  sale  of  the 
lot  under  the  judgment,  on  the  19th  of  October,  1841.  4.  A 
deed  from  Dunlap  to  the  plaintiff  for  the  lot,  dated  the 
20th  of  March,  1844.  *The  defendant  objected  to  the  [*255] 
introduction  of  this  evidence,  and  excepted  to  the  deci- 
sion of  the  court  admitting  it. 

The  defendant  produced  the  following  evidence.  1.  Proof 
that  all  taxes  on  the  lot  had  been  paid  up  to  the  time  of  the 
trial.  2.  A  patent  from  the  United  States  to  Eufus  Easton  for 
a  tract  of  land  embracing  the  lot.  3.  A  deed  from  Easton  to 
Whiteside  and  Eeynolds  for  the  lot.  The  certificate  of  acknowl- 
edgment on  this  deed  was  as  follows  : —  ^ 

"State  of  Missouri. 

County  of  St.  Louis,  ss.  This  day  personally  appeared 
before  me,  the  undersigned,  clerk  of  the  circuit  court  within  and 
for  the  county  of  St.  Louis,  Eufus  Easton,  who  acknowledged 
the  foregoing  deed,  or  instrument  of  writing,  to  be  his  act  and 
deed,  hand  and  seal,  for  the  purposes  therein  contained.  Given 
under  my  hand  and  seal  of  office,  at  St.  Louis,  this  fifth  day  of 
November,  1821. 

[Seal.]  Akchibald  Gamble,  Clerk, 

By  E.  Bakek,  Deputy  Clerk." 

4.  A  deed  for  the  lot  from  Whiteside  and  Eeynolds  to  John 
Eeynolds.  5.  A  deed  for  the  lot  from  John  Eeynolds  to  the  de- 
fendant. The  plaintiff  objected  to  this  evidence,  and  excepted 
to  the  decision  of  the  court  admitting  it. 

On  the  foregoing  state  of  facts,  the  court  found  the  issue  in 
favor  of  the  plaintiff,  and  rendered  judgment  for  him. 
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The  act  of  the  26th  of  February,  1S39,  under  the  provisions 
of  which  the  lot  was  sold  for  taxes,  required  such  sales  to  be 
made  on  the  second  Monday  succeeding  the  term  of  the  court 
at  which  the  judgment  was  rendered.  It  required  the  collector 
to  apply  at  the  spring  term  of  the  court  for  judgment  against 
the  delinquent  real  estate ;  and  to  give  six  weeks'  notice  in  a 
newspaper  of  the  application^  and  of  the  time  and  place  of  sale. 
It  directed  the  clerk  to  docket  the  application  at  the  head  of  the 
common  law  cases ;  and  required  the  court  to  dispose  of  the 
same  in  a  summary  way,  on  the  calling  of  the  docket.  It  also 
required  the  clerk  to  record  the  proceedings  and  judgment  in  a 
book  to  be  kept  for  the  purpose ;  and  within  five  days  after  the 
adjournment  of  the  court,  to  issue  a  precept  under  which  the 
sale  should  be  made.  Ought  the  sale  to  take  place  on  the  sec- 
ond Monday  succeeding  the  first  day  of  the  term ;  or  on  the 
second  Monday  after  the  close  of  the  term?  The  opinion  was 
expressed  in  the  case  of  Bestor  v.  Powell,  2  Gilman,  119,  that 
the  former  day  was  the  one  intended  by  the  legislature;  and, 
upon  a  further  consideration  of  the  question,  we  are  well  satis- 
lied  that  such  is  the  proper  interpretation  of  the  statute.     It 

was,  however,  intimated  in  that  case,  that  a  sale  made 
[*256]    on  the  *latter  day  would  be  valid.     We  cannot  assent 

to  such  a  conclusion.  It  was  evidently  the  design  of 
the  legislature,  to  prescribe  a  uniform  mode  for  the  sale  of  land 
for  taxes.  The  time  designated  for  the  sale  was  to  apply  to  all 
cases.  The  sale  was  to  be  made  on  the  second  Monday  after 
the  rendition  of  the  judgment.  The  collector  was  not  vested 
with  any  discretion  as  to  the  day  of  sale.  The  law  fixed  the 
time,  and  it  was  his  duty  to  pursue  it.  If  he  could  properly 
make  sales  on  both  of  the  days  indicated,  it  would  be  very  diffi- 
cult to  hold  that  he  might  not  sell  on  any  other  day.  In  re- 
quiring the  sale  to  take  place  on  the  second  Monday  after  the 
commencement  of  the  term,  the  day  of  sale  was  made  certain. 
The  time  when  a  term  of  the  court  shall  commence  is  a  matter 
of  positive  law ;  and  the  public  would  therefore  know  to  a  cer- 
tainty wdien  the  sale  would  be  made.  Owners  and  bidders  Avould 
have  specific  information  of  the  day  of  sale.  Sales  for  taxes 
would  utiiformly  follow  within  two  weeks  from  the  rendition  of 
the  judgments.  A  difficult  construction  would  leave  the  time  of 
sale  uncertain  and  contingent.  It  would  be  made  to  depend  on 
the  fact  when  the  term  of  the  court  might  end.  The  day  of  sale 
could  not  be  known  until  the  court  had  actually  adjourned.  It 
could  not  be  ascertained  from  the  report  of  the  collector.  And 
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sales  would  not  be  made  uniformly  within  a  certain  time  after 
the  judgments  were  entered.  In  some  counties  the  court  re- 
mains in  session  for  two  or  three  days  only ;  in  others  for  as 
many  weeks ;  and  in  others  for  a  still  longer  period.  The 
object  of  the  collector's  notice  was  to  apprise  owners  of  the 
proceedings  against  their  property,  and  secure  competition  at 
the  sale.  That  object  would  be  in  a  great  degree  defeated,  if 
the  sale  could  be  made  on  the  second  Monday  after  the  close  of 
the  term.  The  effect  would  be  to  lessen  competition  at  the 
biddings,  and  sacrifice  the  interests  of  the  owners  of  property 
ordered  to  be  sold.  The  direction  to  the  clerk  to  issue  the  pre- 
cept within  five  days  after  the  adjournment  of  the  court,  does 
not  necessarily  indicate  the  second  Monday  after  the  close  of 
the  term  as  the  proper  day  of  sale.  It  was  said  in  Bestor  v. 
Powell :  "By  fiction  of  law  the  term  is  one  day,  but  as  the 
judgment  a.nd  proceedings  on  these  applications  are  entered  and 
kept  in  a  separate  record,  without  resorting  to  the  fiction,  the 
adjournment  may  be  presumed  to  follow  immediately  upon  the 
entering  this  judgment,  as  to  this  proceeding."  The  revenue 
law  imposed  this  new  and  peculiar  jurisdiction  on  the  court, 
and  required  it  to  be  exercised  before  the  court  proceeded  to 
other  business.  It  was  clearly  the  design  of  the  law,  that  the 
judgment  should  be  entered  on  the  first  day  of  the  term. 
In  *legal  contemplation,  it  is  entered  on  that  day.  For  [*257] 
all  the  purposes  of  the  revenue  law,  the  court  may  well 
be  considered  as  at  an  end  when  the  judgment  is  entered.  The 
sale  in  question  was  not  made  on  the  second  Monday  after  the 
rendition  of  the  judgment,  and  was  therefore  invalid. 

Was  the  defendant  in  a  position  to  object  to  the  sale?  Be- 
fore a  party  is  permitted  to  raise  this  objection,  he  must  show 
that  no  taxes  are  due  on  the  property,  and  that  he  is  the  owner 
thereof.  The  defendant  proved  that  all  taxes  on  the  lot  had 
been  paid ;  and  he  also  proved  title  in  himself,  unless  the  deed 
from  Easton  to  Whiteside  and  Reynolds  was  improperly  received 
in  evidence.  It  is  insisted  that  the  certificate  of  acknowledg- 
ment on  this  deed  is  defective  ;  in  other  words,  that  the  acknowl- 
edgment should  have  been  made  before  and  certified  by  the 
clerk  in  person.  The  objection  is  not  well  founded.  The 
acknowledgment  purports  to  have  been  taken  by  the  clerk ;  and 
it  is  certified  in  his  name,  and  under  the  seal  of  the  court. 
Prima  facie,  this  is  sufficient.  The  seal  of  the  court  proves 
itself ;  and  we  must  presume  that  it  was  affixed  by  the  proper 
officer.  The  presumption  is  that  the  clerk  was  authorized  by 
Voii.  14—18  273 


257  SPEINGFIELD. 


Reed  v.  Johnson. 


the  laws  of  Missouri  to  act  through  a  deputy,  and  that  Baker 
was  1-egularly  appointed  as  such.  The  deputy  had  the  power  to 
use  the  name  of  the  clerk,  and  attach  the  seal  of  the  court. 
The  act  of  an  agent  within  the  scope  of  his  authority  and  in 
the  name  of  his  principal,  is  as  binding  on  the  principal  and 
third  persons,  as  if  performed  by  the  principal  personally.  It 
is  the  act  of  the  principal,  and  not  of  the  agent.  The  certifi- 
cate in  question  was  none  the  less  the  act  of  the  clerk,  because 
made  by  his  authorized  deputy. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Eeed,  Plaintiff  in  Error,  v.  Akchibald  Johnson, 
Defendant  in  Error. 

ERROR  TO  MENARD. 

A  jnstioe  of  the  peace  has  jurisdiction  in  an  action  of  trespass  for  injury  to 
growing  corn,  if  the  damages  claimed  do  not  exceed  one  hundred  dollars. 

This  cause  was  heard  before  Woodson,  Judge,  at  November 
term,  1852,  of  the  Menard  Circuit  Court. 

[*25S]        *T.  L.  Harris  and  W.  H.  Herndon,  for  plaintiff  in 
error. 

W.  Brown,  for  defendant  in  error. 

Trumbull,  J.  Eeed  sued  Johnson  in  trespass  before  a  jus- 
tice of  the  peace  for  an  injury  done  by  the  cattle  of  the  latter  to 
the  growing  corn  of  the  former.  The  circuit  court  dismissed 
the  suit  for  want  of  jurisdiction  in  the  justice,  on  the  ground 
that  growing  corn  was  real  estate,  and  that,  under  the  statute, 
it  was  only  in  actions  of  trespass  on  personal  property  that  jus- 
tices had  jurisdiction.  The  damages  claimed  were  less  than  one 
hundred  dollars ;  and  the  only  question  is,  whether  growing 
corn  can  so  far  be  regarded  as  personal  property  as  to  authorize 
an  action  before  a  justice  of  the  peace  for  an  injury  to  it. 

Formerly,  the  term  personal  property  was  understood  to  em- 
brace movables  only,  which,  being  of  a  perishable  character, 

Cited:  15  Bradw.  154. 
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were  much  less  regarded  by  the  law  than  things  which,  in  their 
nature,  were  immovable,  and  more  permanent.  But  of  later 
years,  says  Blackstone,  "we  have  learned  to  conceive  different 
ideas  of  it ; "  and  it  is  now  held  to  include  not  only  "things 
movable,  but  something  more,  the  whole  of  which  is  compre- 
hended under  the  general  name  of  chattels,"  which  word,  as 
used  by  the  Normans,  "is  set  in  opposition  to  a  fief  or  feud ;  so 
that  not  only  goods,  but  whatever  was  not  a  feu-d,  were  ac- 
counted chattels."  It  is  in  this  extended  sense  that  our  law, 
according  to  Blackstone,  adopts  the  word  chattels.  "For  as 
there  are  two  requisites  to  make  a  fief  or  heritage,  duration  as 
to  time,  and  immobility  with  regard  to  place ;  whatever  wants 
either  of  these  qualities  is  not,  according  to  the  Normans,  an 
heritage,  or  fief ;  or,  according  to  us,  is  not  a  real  estate ;  the 
consequence  of  which,  in  both  laws,  is,  that  it  must  be  a  per- 
sonal estate,  or  chattel."     2  Blacks.  Com.  385,  386. 

Kent's  definition  of  personal  property  is,  that  it  "includes  all 
subjects  of  property  not  of  a  freehold  nature,  nor  descendible  to 
the  heir  at  law."  2  Kent's  Com.  340.  According  to  this  defi- 
nition, a  growing  crop  of  corn  is  personal  estate ;  for  the  rule  is 
well  established,  that,  on  the  death  of  the  owner,  it  goes  to  the 
executor  or  administrator,  and  not  to  the  heir.  Williams  on 
Executors,  494. 

Growing  crops,  which  are  the  products  of  annual  planting,  are 
also  so  far  considered  personal  property,  that  they  may  be  dis- 
trained for  rent,  sold  as  personalty  by  the  owner,  or  taken  on 
execution.  Craddock  v.  Eiddlesbarger,  2  Dana,  204 ;  Evans  v. 
Eoberts,  5  Barn.  &  Cress.  829.  Even  as  between  vendor  and 
vendee  some  courts  have  held,  that  the  growing  grain  is 
to  be  *deemed  personal  estate,  and  does  not  nass  to  the  [*259] 
vendee.  Smith  v.  Johnson,  1  Penn.  Eep.  471 ;  though 
the  general  current  of  authorities  is  believed  to  be  the  other  way. 
4  Kent's  Com.  468.  In  the  case  of  Britain  v.  McKay,  1  Ired. 
265,  it  is  said,  that  growing  crops,  which  require  annual  plant- 
ing, are,  for  most  purposes,  regarded  as  personal  property.  In 
the  case  of  Craddock  v.  Eiddlesbarger,  the  court  of  appeals  of 
Kentucky  say,  "The  authorities  leave  no  pretext  for  doubting 
that  growing  corn  is  a  chattel. "  An  examination  of  the  author- 
ities shows,  that  the  products  of  annual  planting,  or  the  fructus 
indusfria,  are  regarded  both  ways,  sometimes  as  real,  and  some- 
times as  personal,  estate,  depending  very  much  upon  the  char- 
acter and  capacity  in  which  the  respective  parties  claim  them. 
There  is  no  fixed  rule  by  which  to  determine,  in  every  case^ 
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when  they  are  to  be  deemed  personal,  and  when  real,  estate  ;  and 
the  present  case  may,  as  we  coneeive,  be  decided  either  way  with- 
out any  violation  of  principle,  and  upon  respectable  authorities. 

It  will  certainly  be  more  convenient  to  allow  justices  of  the 
peace  to  entertain  jurisdiction  of  such  cases.  It  often  happens 
that  the  owner  of  a  field  of  corn  has  no  other  interest  in  the  land 
where  it  grows  than  to  raise  the  crop  from  it ;  and  if  compelled 
to  resort  to  an  action  of  trespass  quare  clausum  fregit  in  the  cir- 
cuit court,  for  every  injury  to  the  corn  while  maturing,  the  ex- 
pense and  delay  of  the  proceeding  will  often  deter  him  from  an 
attempt  to  assert  his  rights.  In  this  very  case,  for  aught  that 
appears,  the  owner  of  the  corn  may  have  been  a  mere  tenant, 
and  had  no  interest  in  the  land  except  to  raise  the  crop  of  corn. 
The  bill  of  exceptions  shows  that  the  corn  was  protected  by  a 
good  and  sufficient  fence ;  that  the  cattle  of  the  defendant  came 
over  the  fence  and  committed  the  injury  to  the  corn,  for  which 
alone  damages  were  claimed ;  and  we  see  nothing  either  in  the 
law,  or  the  subject-matter  of  the  suit,  which  should  prevent  a 
justice  of  the  peace  from  entertaining  jurisdiction   of  the  case. 

Judgment  reversed,  and  cause  remanded. 

Judgment  reversed. 


[*260]    *JoHN  C.  Hager,  Appellant,  v.  Eichard  Phillips, 

Appellee. 

APPEAL  FROM  MORGAN. 

Parties. — If  a  deed,  be  inter  partes,  that  is,  on  the  face  of  it,  expressly  de- 
scribe and  denote  who  are  the  parties  to  it,  (as  between  A.  of  the  first  part,  and 
B.  of  the  second  part,)  C.  cannot  sue  thereon,  although  the  obligation  purport  to 
be  made  for  his  sole  advantage,  and  contain  an  ex^jress  covenant  with  him  to 
perform  an  act  for  his  benefit. 

This  cause  was  heard  before  Woodson,  Judge,  at  November 
term,  1851,  of  the  Morgan  Circuit  Court. 

M.  McCoNNEL,  for  appellant. 

W.  Brown  and  D.  A.  Smith,  for  appellee. 

Treat,  C.  J.     This  was   an  action  of  covenant  brought  by 
Hager  against  Phillips.     The  declaration  was  on  an  indenture 
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executed  on  the  8th  of  September,  1830,  by  Bennell  and  Wilson, 
as  overseers  of  the  poor  of  Mill  creek  township,  Hamilton  county, 
Ohio,  of  one  part,  and  the  defendant  of  the  other  part;  whereby 
the  overseers  bound  the  plaintiff,  then  six  years  of  age,  as  an 
apprentice  to  the  defendant  until  the  11th  of  May,  1845;  and 
the  defendant  agreed  to  instruct  the  plaintiff  in  farming,  read- 
ing, writing,  and  arithmetic,  and  give  him,  at  the  expiration  of 
his  term  of  service,  a  new  bible,  two  suits  of  common  wearing 
apparel,  and  a  horse,  saddle,  and  bridle,  worth  $40.  The 
breaches  assigned  were,  that  the  defendant  did  not  instruct  the 
plaintiff  according  to  the  terms  of  the  indenture ;  and  that  he 
did  not  furnish  him  with  the  articles  of  property  specified  therein. 
The  court  sustained  a  demurrer  to  the  declaration,  and  rendered 
judgment  for  the  defendant  in  bar  of  the  action. 

It  is  very  clear  that  the  plaintiff  cannot  maintain  an  action 
on  the  indenture.  He  was  not  a  party  to  the  instrument,  and, 
in  the  absence  of  express  statutory  authority,  has  no  right  to 
sue  upon  it  in  his  own  name.  The  suit  must  be  brought  in  the 
names  of  Bennell  and  Wilson,  or  their  successors  in  office,  in 
whom  the  legal  interest  is  vested.  The  law  on  this  subject  is 
thus  stated  by  Chitty :  "It  is  a  technical  and  inflexible  rule, 
that  if  a  deed  be  inter  partes,  that  is,  on  the  face  of  it  expressly 
describe  and  denote  who  are  the  parties  to  it,  (as  between  A.  of 
the  first  p»rt,  and  B.  of  the  second  part,)  C.  cannot  sue  thereon, 
although  the  obligation  purport  to  be  made  for  his  sole 
advan*tage,  and  contain  an  express  covenant  with  him  [*261] 
to  perform  an  act  for  his  benefit."  1  Chitty's  PL  3. 
The  same  principle  was  asserted  in  Barford  v.  Stuckey,  2  Brod. 
&  Bing.  333 ;  Berkley  v.  Hardy,  5  Barn.  &  Cress.  355 ;  Stro- 
hecker  v.  Grant,  16  Serg.  &  Rawle,  237;  Sanford  v.  Sanford,  2 
Day,  559 ;  Chaplin  v.  Canada,  8  Conn.  286. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Joseph  Bradley  and  Wife,  Appellants,  v.  Henry  SmrDER  et  al., 

Appellees. 

APPEAL  FEOM  MAKSHALL. 

Mortgage — Equity  of  redemption. — The  holder  by  conveyance  of  an 
equity  of  redemption,  claiming  to  hold  subject  to  a  mortgage,  is  not  barred  from 
redeeming  the  premises  if  they  have  been  sold  under  a  decree  of  foreclosure,  if 
such  holder  was  not  made  a  party  to  the  proceedings  taken  to  foreclose.  The 
mortgagee  claiming  under  the  mortgage  cannot  complain  of  the  conveyance 
■whether  voluntarily  or  fraudulently  made. 

Same— Sale  op  mortgaged  premises. — A  lien  upon  mortgaged  premises 
is  not  exhausted  by  a  sale  of  them,  and  the  holder  of  the  equity  of  redemption, 
■when  he  seeks  to  redeem  these  premises,  must  not  only  pay  the  sum  for  which 
they  ■were  sold,  but  the  whole  sum  actually  due  on  the  mortgage. 

Same — Improvements. — Where  the  purchaser  of  premises  supposes  he  has  a 
good  title  and  makes  improvements  in  good  faith,  the  holder  of  an  equity  of  re- 
demption to  the  same  premises  standing  by  in  silence  and  seeing  the  purchaser 
expending  his  money  and  labor;  if  the  holder  of  the  equity  attempts  to  redeem 
he  must  pay  for  the  improvements  less  the  rents  and  profits. 

School  laws — Penalty. — The  penalty  of  twenty  per  cent,  imposed  by  our 
school  laws,  for  omitting  prompt  payment  of  school  money  loaned,  is  only  im- 
posed upon  the  borrower,  and  must  be  enforced  by  a  special  count,  and  is  not  a 
part  of  the  contract  contained  in  the  bond  or  mortgage  given  to  secure  the  money 
loaned. 

Cited:    58  111.  126;  45  111.  68. 
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[*264]  *The  bill  in  this  case  alleges,  that  in  July,  1S3S,  Elias 
Thompson  was  the  owner  of  the  west  half  of  the  south- 
east quarter  of  section  nine,  in  town  thirteen,  north  of  range  east 
of  fourth  principal  meridian,  which  he  mortgaged  to  the  school 
commissioner  to  secure  the  payment  of  $275,  with  twelve  per  cent, 
interest.  Mortgage  was  recorded  in  Putnam  county,  but  when 
Marshall  was  formed,  record  transferred.  That  after  mortgage 
was  made  and  recorded,  Thompson  and  wife,  in  consideration  of 
$1,000,  conveyed  the  same  land  to  Bradley  and  wife.  That  a 
bill  was  filed  by  the  school  commissioner  of  Marshall  county,  to 
foreclose  the  mortgage,  omitting  to  make  Bradley  and  wife  par- 
ties. There  was  no  defence  to  the  bill  to  foreclose,  and  foreclos- 
ure followed,  A  special  commissioner  was  appointed,  who  sold 
the  land  under  the  foreclosure  of  the  mortgage,  to  one  Tary, 
who  gave  a  mortgage  to  the  school  commissioner,  to  secure  the 
price  bid  at  the  sale.  Tary  afterwards  conveyed  to  one  C.  S. 
Woodward,  and  he  gave  a  mortgage  to  Snyder,  school  treasurer, 
to  secure  $164  and  interest,  which  mortgage  was  also  recorded. 
"Woodward,  in  1844,  conveyed  the  same  land  to  one  Hoyt  in  fee- 
simple  for  the  consideration  of  $260,  which  conveyance  was 
recorded.  Hoyt,  in  1845,  conveyed  to  Henry  Woodw-ard  in 
fee-simple  the  east  half  of  the  land  for  $250,  and  his  deed  was 
filed  for  record,  but  not  until  after  Hoyt  knew  that  suit  was  to 
be  commenced  by  Bradley  and  wife  for  leave  to  redeem  the  land 
from  the  mortgage  given  by  Thompson.  The  bill  charges  that 
Bradley  and  wife  had  not  notice  of  these  proceedings,  but  that 
all  the  defendants  had  notice  of  the  conveyance  from  Thompson 
to  his  daughter,  who  afterwards  intermarried  with  Bradley.  That 
Ho3^t  and  the  others  have  occupied  the  land  and  received  the 
rents  and  profits,  which  are  considerable. 

The  answer  admits  the  making  of  the  mortgages,  the  decree 
of  foreclosure,  &c.,  and  the  conveyances  by  the  several  parties 
following  the  foreclosure.  Alleges  that  the  complainants  had 
actual  notice  of  the  proceedings  to  foreclose,  and  of  the  sale 
under  the  foreclosure  at  the  time  it  occurred.  Admits  the  occu- 
pation of  the  land,  but  denies  there  were  profits,  &c.,  and  al- 
leges that  valuable  improvements  were  made  by  Hoyt  and  others 
to  the  knowledge  of  Bradley  and  wife,  who  were  residing  in  the 
vicinity  of  the  land ;  that  they  made  no  claim  to  the  land,  and 
that  Hoyt  and  others  were  ignorant  that  they  had  any  claim; 
that  Bradley  had  recommended  the  quality  of  the  land  to  Hoyt ; 
that  the  conveyance  from  Thompson  to  Mrs.  Bradley  was  fraud- 
ulent and  without  consideration ;  that  in  default  of  paying  in- 
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terest  on  school  money,   that   such  interest    becomes 
prin*cipal,  and  bears  twenty  per  cent,  interest ;  that  in    [*265] 
default  of  payment  of  principal,  such  principal  bears 
twenty  per  cent,  interest. 

Proofs  were  taken,  at  a  term,  in  April,  1852,  of  the  Marshall 
Circuit  Court,  Leland  presiding  as  Judge.  It  was  decreed,  that 
the  plaintiffs  below  had  a  right  to  redeem  the  west  half  of  said 
south-east  quarter  section  of  land  by  paying  the  clerk  of  the 
court,  on  a  day  named,  for  the  benefit  of  certain  defendants,  for 
the  value  of  the  improvements,  and  the  principal  and  interest 
upon  the  mortgage,  the  sum  of  §3,341.24.  And  that  if  said 
money  was  not  paid  within  the  time  specified,  the  bill  should 
be  dismissed.  The  money  not  having  been  paid  as  directed  by 
the  decree,  in  January,  1853,  the  bill  was  dismissed.  Bradley 
and  wife  appealed. 

0.  Peters  and  S.  Eamsey,  for  appellants. 

N.  H.  Purple,  for  appellees. 

Caton,  J.  There  can  be  no  doubt  about  the  right  of  the  com- 
plainants to  redeem  the  premises  from  the  mortgage  under  which 
the  defendants  in  possession  claim  title  from  the  purchaser  under 
the  proceedings  to  foreclose  the  mortgage.  They  took  from  the 
mortgagor  a  conveyance  of  the  equity  of  redemption,  and  claimed 
to  hold  subject  to  the  mortgage.  It  can  matter  nothing  to  the 
mortgagees  or  those  claiming  under  the  mortgage,  whether  the 
conveyance  of  the  equity  of  redemption  was  voluntary  or  even 
fraudulent  as  to  creditors.  So  long  as  the  conveyance  was  sub- 
ject to  the  mortgage,  it  could  not  be  fraudulent  as  to  them.  So 
long  as  the  lien  of  the  mortgage  was  recognized  and  secured,  it 
was  no  business  of  the  mortgagees  whether  Thompson  continued 
to  hold  the  equity  of  redemption,  or  gave  it  to  his  daughter,  or 
what  became  of  it.  The  conveyance  of  the  equity  of  redemp- 
tion by  Thompson  to  his  daughter,  and  her  subsequent  marriage 
made  the  present  complainants  necessary  parties  to  the  fore- 
closure proceedings,  and  as  they  were  not  made  parties,  they 
are  not  bound  by  the  decree  of  foreclosure,  or  the  sale  made 
under  it.  Notwithstanding  the  foreclosure,  they  have  still  a 
perfect  right  to  redeem,  as  complete  and  absolute  as  if  no  fore- 
closure had  ever  been  had. 

The  principal  question  is,  When  they  apply  to  a  court  of  equity 

281 


265  OTTAWA. 


Bradley  v.  Snyder  et  al. 


for  the  enforcement  of  this  right,  upon  what  terms  shall  they  be 
allowed  to  exercise  it  ? 

It  was  insisted  upon  the  argument,  that  as  the  premises  did 

not  sell  for  the  amount  due  upon  the  mortgage,  and  that 
[*266]    as  by  *the  foreclosure  and  sale  the  mortgage,  even  for 

the  residue,  ceased  to  be  a  lien  upon  the  premises  in  the 
hands  of  the  purchaser,  the  complainants  were  only  bound  to 
pay  the  amount  for  which  the  premises  sold.  That  as  a  lien 
upon  the  land,  the  force  of  the  mortgage  was  spent  when  the 
premises  had  been  sold  under  it,  and  their  value  realized  and 
applied  in  extinguishment  of  the  mortgage ;  that  the  lien  was 
exhausted  and  the  connection  between  the  mortgage  and  the 
incumbered  premises  completely  severed.  The  answer  to  the 
suggestion  is  sjmply  this,  that  the  law  is  otherwise.  When 
the  owners  of  the  equity  of  redemption  come  into  court  and  seek 
to  redeem,  the  application  is  not  only  in  form  but  in  substance, 
to  redeem  from  the  mortgage  and  not  from  the  sale  under  the 
mortgage.  They  are  bound  by  the  mortgage  and  not  by  the  sale, 
to  which  they  were  strangers,  by  reason  of  their  not  having  been 
made  parties  to  the  proceedings  of  foreclosure.  If  they  were  to 
redeem  from  the  sale  and  not  from  the  mortgage,  they  must  pay 
the  amount  of  the  purchase-money,  whether  that  be  greater  or 
less  than  the  amount  due  upon  the  mortgage.  If  they  may  say 
the  purchaser  is  made  whole  by  receiving  the  money  which  he 
paid  for  the  premises,  where  the  amount  was  less  than  that  due 
upon  the  mortgage,  he  on  the  other  hand  may  say  that  the  com- 
plainants shall  make  him  whole  by  paying  the  full  amount  paid 
at  the  sale,  although  it  exceed  the  sum  due  upon  the  mortgage. 
But  for  the  subsequent  assignment  of  the  mortgage  by  the 
mortgagee  to  the  purchaser,  which  was  done  in  this  case,  the 
purchaser  it  is  true  would  have  only  had  an  interest  in  the  re- 
demption money  to  the  amount  which  he  had  paid  for  the  prem- 
ises, and  the  balance  of  the  redemption  money  would  have  gone 
to  the  mortgagee  in  satisfaction  of  the  balance  of  the  amount 
due  upon  the  mortgage.  In  the  case  of  Benedict  i\  Gilman,  4 
Paige,  58,  which  is  precisely  analogous  to  this  in  principle,  the 
law  upon  this  question  is  laid  down  by  the  chancellor.  The 
only  difference  between  that  case  and  this  is,  that  the  parties 
claiming  the  right  to  redeem  were  judgment  creditors  instead 
of  the  assignees  of  the  equity  of  redemption,  and  the  foreclosure 
was  a  proceeding  under  the  statute  of  New  York,  to  which  the 
judgment  creditors  were  not  and  could  not  be  made  parties, 
and  hence  did  not  bar  their  right  to  redeem.     Kroom  v.  Det- 
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mas,  4  Paige,  526.  The  statutory  foreclosure  there  had  the 
same  effect  as  did  this  foreclosure  here.  The  purchaser  filed 
his  bill  against  the  judgment  creditors  to  compel  them  to  re- 
deem or  to  bar  their  right  to  do  so.  Grilman  was  the  assignee 
of  the  judgments,  and  claimed  the  right  to  redeem  by  the  pay- 
ment simply  of  the  amount  which  the  purchaser  had 
*paid,  which  was  much  less  than  the  amount  due  upon  [*267] 
the  mortgage.  The  chancellor  said:  "The  defendant  . 
Oilman  is  also  under  a  mistake  in  supposing  he  has  a  right  to 
redeem  the  mortgaged  premises  upon  payment  only  of  the  sum 
for  which  they  were  sold,  and  that  he  is  not  bound  to  pay  the 
whole  sum  actually  due  on  the  bonds  and  mortgages.  Under  a 
statute  foreclosure  if  there  are  judgments  subsequent  to  the 
mortgage  which  remain  a  lien  upon  the  property  at  the  time  of 
the  sale  under  the  statute,  the  purchaser  takes  the  whole  legal 
and  equitable  interest  in  the  property,  as  against  the  mortgagor 
and  all  persons  claiming  under  him ;  subject,  however,  to  the 
equitable  right  of  the  judgment  creditors  to  redeem  in  the  same 
manner  as  if  such  foreclosure  had  not  taken  place.  The  amount 
which  such  judgment  creditors  are  to  pay  upon  the  redemption 
of  the  premises  does  not  depend  upon  the  sum  bid  at  the  sale, 
but  is  regulated  by  the  amount  actually  due  at  the  time  of  such 
sale,  unless  it  has  been  subsequently  paid  by  the  person  who 
was  equitably  bound  to  pay  the  same. "  So  here,  unless  Thomp- 
son, the  mortgagor,  has  paid  the  balance  due  upon  the  mort- 
gage after  the  sale,  the  present  complainants  must  pay  it  as 
well  as  the  purchase-money,  in  order  to  redeem,  except  the  costs 
of  the  foreclosure,  for  which  they  are  not  responsible,  for  they 
were  not  parties. 

In  this  case,  also,  we  think  the  complainants  are  bound  to 
allow  the  purchaser  the  value  of  the  permanent  improvements 
which  he  has  placed  upon  the  premises,  less  the  rents  and  profits 
which  he  has  enjoj^ed.  On  this  point,  also,  the  case  of  Benedict 
V.  Oilman  is  an  authority  directly  applicable,  while  the  facts  of 
the  case  before  us  are  much  stronger  in  support  of  the  claim  for 
improvements  than  were  those  of  the  case  referred  to.  In  that 
case,  the  improvements  were  made  by  the  purchaser  under  the 
belief  that  his  title  was  good ;  but  there  is  no  intimation  that 
the  party  claiming  the  right  to  redeem,  encouraged  the  pur- 
chaser in  making  them,  even  by  his  silence,  or  that  he  ever  knew 
they  were  being  made.  The  only  claim  for  their  allowance  was 
that  they  were  made  in  good  faith.  And  the  chancellor  says : 
"Under  such  circumstances,  it  would  be  inequitable  and  unjust 
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to  give  the  defendants  the  benefit  of  those  improvements  with- 
out compelHng  them  to  pay  an  equivalent  therefor. " 

The  case  at  bar  goes  further ;  here  the  purchaser  not  only 
supposed  he  had  a  good  title  and  made  the  improvements  in 
good  faith,  but  the  complainants  stood  by  for  j^ears,  and  saw  the 
purchaser  expending  his  money  and  labor  in  improving  the 
•  premises,  all  the  while  maintaining  the  profoundest  si- 
[*26S]  lence  to  *the  purchaser,  as  to  their  right  to  redeem. 
This,  if  not  a  legal  fraud,  is  such  conduct  as  this  court 
can  never  reward  by  allowing  the  complainants  to  avail  them- 
selves of  the  benefits  of  the  improvements,  without  compelling 
them  to  pay  a  just  compensation  therefor.  This  notice  of  the 
progress  of  the  improvements,  and  silence  of  the  parties,  places 
this  case  on  the  highest  grounds  of  equity  and  good  conscience. 
It  was  objected,  however,  that  the  equity  of  redemption  belonged 
to  the  wife,  and  that  her  silence  should  not  prejudice  her  rights. 
In  other  words,  that  when  a  woman  gets  married  she  obtains  a 
license  to  commit  a  fraud.  Such  is  not  and  ought  not  to  be  the 
law.  1  Story's  Eq,  Jur.  §  3S5.  We  are  of  opinion  that  the 
purchaser  is  to  be  allowed  payment  for  his  improvements,  and 
that  the  complainants  should  only  be  allowed  to  redeem  upon 
paying  a  just  equivalent  for  them;  that  is,  the  increased  value 
of  the  premises  arising  from  the  permanent  improvements  made 
thereon  by  the  purchaser,  deducting  therefrom  the  rents  and 
profits  of  the  premises  since  he  took  possession  under  his  pur- 
chase.    4  Paige,  63. 

The  circuit  court,  however,  very  clearly  erred  in  charging  the 
complainants  with  the  twenty  per  cent,  penalty  imposed  by  our 
school  laws  for  not  paying  money  loaned  of  the  school  fund  at 
the  time  it  becomes  due.  In  the  first  place  the  complainants 
are  not  liable  for  the  penalty  in  any  form  of  action ;  but  it  is 
by  the  statute  imposed  upon  Thompson,  who  borrowed  the 
money  and  executed  the  mortgage.  Again,  this  penalt}',  we  are 
of  opinion,  is  not  assignable,  but  is  given  to  the  school  fund 
alone.  But  above  all,  the  penalty  could  not  be  enforced  in  this 
form  of  proceeding,  even  were  this  a  bill  filed  by  the  mortgagor 
against  the  mortgagee  in  possession  to  redeem  from  the  mort- 
gage. This  penalty  is  given  by  the  statute  for  wrongfully 
withholding  money  due  the  school  fund,  and  is  not  a  part  of 
the  contract  contained  in  the  bond  or  mortgage  given  to  secure 
the  money  loaned.  It  cannot  be  recovered  upon  an  ordinary 
declaration  counting  upon  the  contract,  but  a  special  count  is  re- 
quired, claiming  the  penalty  as  given  by  the  statute.  Hamilton 
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V,  Wright,  1  Scam.  582.  In  that  case,  the  court  said:  "The 
declaration  is  in  the  usual  form  of  debt,  and  contains  no  claim 
for  twenty  per  cent,  damages  in  case  of  failure  to  pay  the 
principal  or  interest.  The  instructions  were  properly  refused. 
The  twenty  per  cent,  is  given  as  a  penalty,  and  it  cannot  be 
recovered  unless  the  plaintiff  claims  it  in  his  declaration." 
Had  this  bill  been  filed  by  the  purchaser  against  the  present 
complainants  to  foreclose  their  equity  of  redemption,  there 
would  have  been  as  much  propriety  in  their  setting 
*up  in  their  answer,  as  a  set-off  against  the  amount  [*269] 
due  upon  the  .mortgage,  a  claim  for  the  penalty  which 
is  given  by  our  statute  for  cutting  trees  upon  the  premises,  or 
any  other  penalty  given  by  the  statute  for  acts  done  upon  the 
land  or  otherwise  connected  with  the  subject-matter  of  the  suit. 

The  complainants  are  entitled  to  redeem  upon  paying  the 
amount  due  upon  the  mortgage,  and  the  value  of  the  improve- 
ments as  above  indicated. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
suit  remanded,  with  directions  for  further  proceedings  conform- 
able to  the  views  of  this  court. 


Decree  reversed. 


Patrick   Higgins,   impleaded    with  William   Malonet,   Appel- 
lant, V.  Alexander  Ferguson  et  al.,  Appellees. 

APPEAL  FEOM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Estoppel— Mechanic's  lien. — Where  the  owner  of  land  stands  by  and 
suffers  credit  to  be  given  to  another  on  the  supposition  that  he  owns  the  land, 
and  aids  in  creating  a  belief  that  such  other  person  does  own  the  laud,  he  can- 
not afterwards  defeat  a  mechanic's  lien  by  insisting  that  the  land  is  his  own. 

Cited:  Estoppel,  from  disputing  title:  69  111.  455.  From  failure  to  disclose 
interest:  46  111.  24.  Of  owner  of  legal  title:  23  111.  86.  Mechanic's  hen:  15 
111.  557. 

Real  property— Estoppel  in  Tpais— Silence  when  one  ought  to  speak.— 'Where 
a  party  fails  to  make  known  his  rights  when  equity  and  good  conscience  re- 
quire that  he  should  do  so  to  protect  the  interests  of  others,  he  cannot  be  heard 
as  against  them  to  assert  such  rights.  Cochran  v.  Harrow,  22  111.  345;  Lloyd  v. 
Lee,  45  111.  277;  Brooks  v.  Eecord,  47  111.  30;  Kane  Co.  v.  Herrington,  50  111.  232; 
Donaldson  v.  Holmes,  23  111.  85;  Eldridge  v.  Walker,  80  111.  270;  Leeper  v.  Hers- 
man,  58  111.  218;  Walker  v.  Multvean,  76  111.  18. 

If  the  element  of  fraud  or  injury  is  absent  there  is  no  estoppel.  Flower  v. 
Elwood,  66  111.  438;  People  v.  Brown,  67  111.  435;  Wiandler  v.  White,  84  111. 
435;  Darlarque  v.  Cress,  71  111.  380. 
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The  facts  will  be  found  stated  in  the  opinion  of  the  court. 

The  cause  was  heard  before  Mark  Skinner,  Judge,  at  March 
term,  1S53,  of  the  Cook  County  Court  of  Common  Pleas,  on 
bill,  answer,  and  proofs,  and  a  judgment  was  rendered  for  the 
complainants,  affirming  the  lien,  for  the  value  of  the  lumber 
sold  to  enable  Maloney  to  construct  the  building.  Higgins 
thereupon  took  an  appeal. 

N.  B.  JuDD,  for  appellant. 

G.  Goodrich,  for  appellees. 

Treat,  C.  J.  The  case  shows  this  state  of  facts.  ^laloney 
applied  to  Ferguson  and  Williamson  to  purchase  lumber  for  the 
purpose  of  erecting  a  house  on  a  certain  lot  in  Chicago,  of 
which  he  claimed  to  be  the  owner.  Higgins  represented  to 
Ferguson  and  Williamson  that  Maloney  was  the  owner  of  the  lot ; 
and  on  the  faith  of  his  declarations,  they  let  Maloney  have  the 
lumber.  It  was  taken  away  by  Higgins,  and  a  portion  of  it  was 
put  into  a  house  erected  by  him  on  the  lot.  The  lot 
[*270]  was,  *in  fact,  owned  by  Higgins ;  and  Maloney  never 
had  any  interest,  legal  or  equitable,  in  it. 

The  question  is,  Have  Ferguson  and  Williamson  a  lien  on 
the  lot  for  the  price  of  so  much  of  the  lumber  as  was  put  into 
the  house  erected  thereon?  The  court  below  answered  this 
proposition  in  the  affirmative,  and  the  response  from  this  court 
must  be  the  same.  As  against  the  complainants,  Higgins  is  in 
equity  estopped  to  deny  that  Maloney  was  the  owner  of  the 
lot.  He  not  only  stood  by  and  suffered  credit  to  be  given  on 
the  supposition  that  Maloney  owned  the  lot,  but  he  expressly 
asserted  such  to  be  the  fact.  The  credit  was  really  given  on 
the  faith  of  his  declarations  respecting  the  ownership.  After 
thus  inducing  the  complainants  to  part  with  their  property,  he 
is  not  to  be  permitted  to  defeat  their  lien  by  insisting  that  his 
declarations  were  false.     The  principles  of  equity  clearly  estop 

The  silence  must  ha%'e  induced  the  party  to  act  as  he  would  not  otherwise 
have  done.  Straus  v.  Minzesheimer,  78  111.  492;  Ball  v.  Hooten,  85  111.  159; 
Young  V.  Foutz,  43  111.  33. 

Sucii  an  esto]ipel  can  onlv  be  set  up  to  prevent  injustice.  Thomas  v.  Bowman, 
29  111.  426;  30  111.  84. 

It  can  only  be  made  available  in  a  court  of  equity.  Nat.  Stock  Yards  v.  Wig- 
gins FeiTV  Co.  102  111.  514;  Winslow  v.  Cooper,  104  111.  235. 

See,  generally,  Noble  v.  Chrisman,  88  111.  18(5:  Smith  v.  Newton,  38  111.  230; 
Knoebel  v.  Kircher,  33  111.  3U8;  People  v.  Brown,  G7  111.  435.    See,  also,  3  Washb. 
Heal  Prop.  77  (*4G2). 
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him  from  so  doing.  He  is  bound  by  his  representations,  and 
answei-able  for  all  the  consequences  naturally  flowing  from 
them.  The  doctrine  on  this  subject  is  thus  laid  down  in 
Wendell  v.  Eensselaer,  1  Johns.  C.  E.  344:  "There  is  no  prin- 
ciple better  established  in  this  court,  nor  one  fou^^nded  on  more 
solid  considerations  of  equity  and  public  utility,  than  that  which 
declares,  that  if  one  man  knowingly,  though  he  does  it  pas- 
sivel3%  by  looking  on,  suffers  another  to  purchase  and  expend 
money  on  land,  under  an  erroneous  opinion  of  title,  without 
making  known  his  claim,  he  shall  not  afterwards  be  permitted 
to  exercise  his  legal  right  against  such  person.  It  would  be  an 
act  of  fraud  and  injustice,  and  his  conscience  is  bound  by  this 
equitable  estoppel."  The  same  principle  was  enforced  in  Storrs 
V.  Barker,  6  Johns.  C.  E.  166.  And  it  is  affirmed  by  Story,  in 
these  words :  "If  a  man,  having  a  title  to  an  estate,  which  is 
offered  for  sale,  and,  knowing  his  title,  stands  by  and  encourages 
the  sale,  or  does  not  forbid  it,  and  thereby  another  person  is 
induced  to  purchase  the  estate,  under  the  supposition  that  the 
title  is  good,  the  former,  so  standing  by  and  being  silent,  will 
be  bound  by  the  sale ;  and  neither  he  nor  his  privies  will  be 
at  liberty  to  dispute  the  validity  of  the  purchase."  1  Story's 
Eq.  §  385. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


*Edwakd  M.  Gkeenway  et  al.,  Plaintiffs  in  Error,  v.    [*271] 
Charles  G.  Thomas  et  al..  Defendants  in  Error. 

EKROE  TO  JO  DAVIESS. 

Equity — tukisdiction. — As  a  general  rule,  a  creditor  must  first  reduce  his 
debt  to  a  judgment  before  he  can  call  upon  a  court  of  equity  to  aid  him  in  its 
collection.  This  rule  will  not  be  relaxed  when  it  is  in  the  power  of  a  party  to 
comply  with  it. 

Charles  G.  Thomas  becoming  insolvent,  assigned  all  his  estate 
and  effects  to  Daniel  Wann  and  two  others,  for  the  benefit  of 
his  creditors,  gave  them  possession,  and  left  the  country.  The 
plaintiffs  in  error,  being  creditors  of  Thomas,  filed  this  bill  to 

Cited:  18  111.  518;  31  111.  335;  45  111.  346;  61  111.  254;  62  111.  220;  103  111. 
470;  108  lU.  219;  112  111.  204. 
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set  aside  the  assignment,  and  have  the  estate  and  eflfects  appHed 
to  the  satisfaction  of  their  claim.  The  bill  avers,  that  the  assign- 
ment was  fraudulent,  and  that  the  assignee  managing  the  estate 
and  effects  assigned  was  insolvent ;  that  no  service  of  process 
could  be  made  upon  Thomas  ;  that  an  attachment  had  been  sued 
out,  and  placed  in  the  hands  of  the  sheriff.  To  this  bill  a  de- 
murrer was  filed  ;  and  at  November  term,  1851,  of  the  Jo  Daviess 
Circuit  Court,  Sheldon,  Judge,  presiding,  the  bill  was  dismissed. 

HiGGiNS  and  Strother,  for  plaintiffs  in  error. 

Blackwell  and  Beckwith,  for  defendants  in  error. 

Caton,  J.  We  shall  assume  in  this  case,  without  expressly 
deciding  the  question,  that  the  assignment  was  fraudulent  as  to 
creditors ;  and  if  the  complainant  had  otherwise  made  out  a 
case,  we  should  declare  it  void,  that  it  might  not  present  an  ap- 
parent obstruction  to  the  collection  of  his  debt.  No  doubt  courts 
of  equity  have  sometimes  entertained  legal  demands  which  had 
not  been  previously  established  in  a  court  of  law ;  but  as  a  gen- 
eral rule,  the  creditor  must  first  reduce  his  debt  to  a  judgment 
before  he  can  call  upon  a  court  of  equity  to  aid  in  its  collection. 
After  a  judgment,  a  creditor  may  sometimes  file  his  bill,  to  re- 
move obstructions  in  the  way  of  its  collection,  before  an  execu- 
tion has  been  returned  unsatisfied ;  while  in  other  cases,  such  a 
return  must  first  be  made.  It  is  unnecessary  now  to  examine 
the  distinction  between  these  two  classes  of  cases.  They  are 
familiar  to  the  profession. 

In  this  case,  the  creditor  has  not  reduced  his  demand  to  a 
judgment ;  but  he  comes  into  a  court  of  chancery  in  the 
[*272]  first  *instance,  assigning  as  a  reason,  that  it  was  im- 
possible for  him  to  obtain  a  judgment  at  law,  and 
hence  insists  that  his  case  should  be  made  an  exception  to  the 
general  rule.  If  the  reason  assigned  were  true  in  fact,  the  con- 
clusion might  justly  follow.  Was  it  in  the  power  of  the  party  to 
institute  an  action  at  law  where  he  might  establish  his  claim  ? 
The  facts  are  these.  The  debtor  made  a  fraudulent  assignment 
of  his  rights,  credits,  and  effects,  ostensibly  for  the  benefit  of 
his  creditors,  put  his  assignees  into  possession,  and  left  the 
State,  so  that  process  could  not  be  served  upon  him.  Under 
these  circumstances,  there  would  have  been  no  trouble  in  prose- 
cuting an  action  at  law  by  attachment  under  our  statute,  in 
which  he  could  have  reduced  his  demand  to  a  judgment.     The 
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assignment  being  fraudulent  and  void  as  to  creditors,  the  at- 
tachment might  have  been  levied  directly  upon  the  assigned 
property,  and  taken  from  the  possession  of  the  assignees ;  or  if 
the  complainant  did  not  choose  to  assume  the  responsibility  of 
such  a  course,  in  anticipation  of  a  decision  upon  the  validity  of 
the  assignment,  he  might  at  least  have  garnisheed  the  debtors 
of  the  assignors.  It  is  true,  he  would  not  have  obtained  a  per- 
sonal judgment,  but  he  would  still  have  established  his  claim  in 
a  court  of  law,  which  would,  at  least  as  to  the  property  and 
credits  attached,  have  authorized  him  to  call  upon  the  aid  of  a 
court  of  chancery,  to  remove  the  embarrassments  which  the 
fraudulent  assignment  presented  to  the  collection  of  his  debt. 
Although  the  judgment  in  attachment  is  only  in  rem,  I  will  not 
say  that  it  is  not  a  suf&cient  determination,  by  a  court  of  law, 
of  the  amount  of  the  debt  due,  to  justify  a  court  of  equity  to 
apply  the  debtor's  equitable  estate  in  satisfaction  of  the  demand 
thus  established.  Whether  this  be  so  or  not,  certain  it  is,  that 
the  party  had  it  in  his  power  to  bring  an  action  at  law,  in  which 
he  might  have  established  the  amount  of  his  claim ;  and  we  are 
not  disposed  to  relax  the  ancient  and  well  established  rule, 
when  it  is  in  the  power  of  the  party  to  comply  with  it.  When 
the  case  shall,  if  it  ever  can,  arise,  where  the  party  can  not  sue 
at  law,  I  shall,  as  at  present  advised,  hold  that  the  demand  may 
be  both  established  and  enforced  in  a  court  of  equity,  although 
the  character  of  the  demand  may  be  strictly  legal.  But  in  this 
case,  we  can  only  decide  that  this  demand  could,  and  should, 
have  been  first  established  at  law,  when  this  court  could  have 
aided  him  in  its  collection,  if  necessary,  by  declaring  the  assign- 
ment fraudulent  and  void. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


♦Horatio  Newhall,  Appellant,  i\  The  Galena  and  Chi-    [*273] 
CAGO  Union  Railroad  Company  et  al..  Appellees. 

APPEAL  FKOM  COOK  COUNTY  COUKT  OF  COMMON  PLEAS. 

EAUiKOADS — LatebaIj  koad. — A  lateral  road  is  one  which  proceeds  from 
some  point  on  the  main  trunk  between  its  termini;  and  is  but  another  name  for 
a  branch  road,  both  being  a  part  of  the  main  road. 

Same — Right  op  way.— Where  a  right  is  conferred  to  build  lateral  roads,  the 
presumption  follows  that  the  company  has  the  same  authority  to  obtain  the  right 
of  way  for  such  roads  as  is  conferred  for  the  main  line. 
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Same — Extension  of  time. — Where  an  extension  of  time  is  given  by  the  leg- 
islatni'e  to  a  railroad  company  for  completing  its  road,  which  has  the  right  to 
build  lateral  routes,  the  same  time  will  be  considered  as  extended  for  the  lateral 
routes. 

Same — Constkuction  of  charters. — The  rale  of  strict  construction  will 
be  applied  to  railroad  charters;  but  this  rule  only  applies  in  case  of  ambiguity, 
or  where  a  power  is  claimed  by  implication ;  but  when  a  power  is  expressly  given, 
stiict  construction  will  maintoin  it;  and  where  the  legislature  has  given  a  rail- 
road company  power  to  build  lateral  roads,  without  fixing  any  limits  to  the  length 
of  such  lateral  roads,  the  court  will  not,  as  a  general  rule,  fix  any  limit. 

Newhall  filed  his  bill,  seeking  to  enjoin  the  Galena  and  Chi- 
cago Union  Eailroad  Company  from  constructing  a  lateral  road, 
extending  from  the  main  trunk  towards  Dixon.  The  bill  alleged, 
that  Newhall  was  a  stockholder  in  the  Galena  and  Chicago  road, 
and  that  by  the  construction  of  the  lateral  road  in  question  his 
dividends  would  be  diminished,  and  the  resources  of  the  com- 
pany impaired.  The  bill  charged,  that  the  company  had  not 
power  to  build  the  lateral  road.  To  the  bill  an  answer  was  filed, 
denying  that  the  revenues  would  be  diminished  or  the  resources 
of  the  company  would  be  impaired,  and  affirming  the  right  and 
power  of  the  company,  under  its  charter,  to  build  the  lateral 
road  sought  to  be  enjoined.  By  consent,  a  pro  forma  decree  was 
pronounced  by  M.  Skinner,  Judge,  at  the  July  term,  1S52,  of 
the  Cook  County  Court  of  Common  Pleas,  dismissing  the  bill. 
The  complainant  thereupon  took  his  appeal  to  this  court. 

N.  B.  JuDD,  J.  Frink,  G.  Goodrich,  and  Lyman  Trumbull, 
for  appellant. 

J.  H.  Collins,  for  appellees. 

Caton,  J.  The  pHncipal  question  in  this  case  depends  upon 
the  construction  to  be  given  to  that  part  of  the  sixth  section  of 
the  defendants'  charter,  which  authorizes  them  to  construct  lat- 
eral roads,  and  which  is  in  these  words :   "And  they  may  also 

construct,  maintain,  and  use  such  other  lateral  routes 
[*27-i]    as  may  *be  deemed  advantageous,  and  expedient,  and 

necessary,  under  the  same  rights  and  privileges  as  by 
this  act  is  provided  for  the  construction  of  the  main  route.  And 
it  shall  be  lawful,  also,  for  the  said  corporation  to  unite  with 
any  other  railroad  company,  already  incorporated,  or  which  may 
be  incorporated  upon  any  part  of  said  road,  upon  such  terms  as 
may  be  agreed  upon  by  the  directors  of  said  corapanj^ ;  and  also 
to  construct  such  other  and  lateral  routes  as  may  be  necessary 
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to  connect  them  with  any  other  route,  or  routes,  which  may  be 
deemed  expedient. "  After  the  main  trunk  of  the  road  had  been 
completed,  and  put  in  operation,  from  Chicago  to  Eockford,  and- 
while  prosecuting  the  work  still  further  west,  the  board  of  direc- 
tors caused  to  be  surveyed  and- located,  a  road  starting  from  the 
main  road  at  a  point  called  Junction,  about  30  miles  west  of 
Chicago,  and  proceeding,  in  a  south-westerly  direction,  to  Jef- 
ferson Grove,  in  Ogle  county,  where  it  is  contemplated  uniting 
with  the  Eockford  and  Eock  Island  Eailroad,  which  is  in  con- 
templation, or  being  constructed;  and  this  road,  thus  surveyed 
and  located,  the  board  of  directors  are  proceeding  to  construct. 
The  question  is,  Is  this  a  lateral  road  within  the  provision  of  the 
charter  above  quoted  ?  We  think  it  is.  A  lateral  road  is  one 
proceeding  from  some  point  on  the  main  trunk,  between  its  ter- 
mini. The  defendants  were  authorized  to  build  such  lateral  roads 
as  should  be  deemed  expedient  and  necessary.  This  is  a  road  lat- 
eral to,  and  proceeding  from,  the  main  road.  This  is  a  simple  fact. 
Ingenuity  cannot  remove  or  disprove  it.  Its  angle  of  divergence 
from  the  main  -road  is  not  shown,  nor  is  its  length  given,  in  the 
record ;  and  we  can  only  form  an  opinion  of  them  from  the  geo- 
graphy of  the  country.  The  general  route  of  the  lateral  road  must 
lie  at  an  acute  angle  with  the  main  trunk,  and  its  length,  as  was 
stated  at  the  bar,  may  be  about  40  miles.  We  were  asked,  in 
the  argument,  if  the  defendants  may  build  a  road  40  miles  in 
length,  and  terminating,  or  connecting  with,  another  road,  at  a 
distant  point  from  the  main  trunk  of  this  road,  of  what  length, 
or  to  what  point  may  they  not  build  a  lateral  road  ?  We  do  not 
feel  called  upon  to  answer  the  question.  The  legislature  has 
not  seen  fit  to  fix  a  limit ;  and  we  do  not  feel  called  upon,  in 
this  case  at  least,  to  do  so.  When  the  case  arises,  which  was 
supposed  in  argument,  of  an  attempt  to  run  a  road  to  Cairo,  or 
Shawneetown,  or  any  other  similar  apparently  gross  abuse 
of  the  power  given  in  this  provision  of  the  charter,  using  it  in 
a  way  palpably  and  manifestly  beyond  any  thing  which  could 
have  been  in  the  contemplation  of  the  legislature,  in  passing  the 
charter,  it  will  then  become  the  duty  of  this  court  to  say  whether 
the  courts  shall  set  a  limit,  and  what  limit,  to  a  power 
*which  the  legislature  has  seen  fit  to  confer  without  fix-  [*275] 
ing  a  limit.  I  fully  recognize  the  propriety,  and  even 
necessity,  of  applying  the  rule  of  strict  construction  to  the 
powers  granted  in  these  railroad  charters  ;  but  the  rule  can  only 
be  applied  in  cases  of  ambiguity,  or  where  a  power  is  claimed 
by  inference  or  implication,  and  is  not  expressly  given  by  the 
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charter.  Where  a  power  is  expressly  given,  a  strict  construc- 
tion maintains  it.  There  must  be  ambiguity  to  give  room  for 
construction.  The  legislature  takes  the  responsibility  of  grant- 
ing these  charters ;  and  it  is  for  them  to  see  that  too  much 
po^A•er  is  not  expressly  given.  We  may  say,  that  they  shall  have 
no  power  unless  it  is  expressly  given,  or  unless  it  necessarily 
results  from  the  express  provisions  of  the  charter,  that  it  was 
the  intention  of  the  legislature  that  they  should  possess  the 
power ;  but  the  legislature  has  no  right  to  give  a  j)Ower  without 
restriction,  relying  upon  the  courts  to  restrain  its  exercise  within 
judicious  limits.  At  least,  it  will  be  time  enough  for  us  to  at- 
tempt such  restriction  when  an  absolute  necessity  for  it  mani- 
festly arises.  It  certainly  does  not  arise  in  this  case  In 
considering  the  objects  to  be  accomplished,  as  specified  in  the 
act,  in  connection  with  the  grant  of  the  power  claimed  to  be 
exercised,  we  cannot  say  that  it  is  exercised  in  a  way,  or  to  an 
extent,  which  the  legislature  would  not  have  sanctioned,  had 
the  route  and  termini  of  this  lateral  road  been  specified  in  the 
act  of  incorporation  itself.  We  think  the  right  to  build  this 
lateral  road  is  expressly  conferred  by  the  charter. 

One  other  objection  to  the  exercise  of  the  right  remains  to  be 
considered.  The  twentieth  section  of  the  original  charter  pro- 
vides :  "The  said  corporation  shall  be  allowed  three  years  from 
the  passage  of  this  act,  for  the  commencement  of  the  construc- 
tion of  the  said  railroad  and  turnpike ;  and  in  case  the  same 
shall  not  be  completed  within  ten  years  thereafter,  the  privileges 
herein  granted  shall  be  forfeited ; "  and  that  part  of  the  sixth 
section  above  quoted,  confers  the  right  to  build  lateral  roads, 
"under  the  same  rights  and  privileges  as  by  this  act  is  provided 
for  the  construction  of  the  main  route."  By  the  second  section 
of  an  amendment  to  the  charter,  approved  on  the  4th  of  March, 
1S37,  "the  time  for  the  final  completion  of  the  said  road  is  ex- 
tended five  years. "  On  the  one  hand,  it  has  been  objected  that 
the  extension  of  time  in  the  act  of  1837  does  not  apply  to  the 
lateral  roads ;  while,  on  the  other,  it  has  been  urged  that  the 
limitation  in  the  original  charter  had  only  reference  to  the  main 
trunk,  and  that  there  is  no  limitation  fixed  within  which  the 
lateral  roads  shall  be  completed.  We  think  there  is  as  much 
propriety  in  the  last  suggestion  as  in  the  first.  The 
[*276]  main  *object  of  the  limitation  was  to  secure  to  the  pub- 
lic the  benefits  to  be  expected  from  the  completion  of 
the  principal  road  provided  for  in  the  charter,  within  a  specified 
time,  while  the  lateral  roads,  which  are  in  no  way  specified  or 
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indicated,  were  authorized  as  an  inducement  to  the  completion 
of  the  principal  or  main  road.  They  were  left  to  the  discretion 
of  the  company  to  be  determined  upon  and  located,  as  exigen- 
cies might  require,  and  future  events  might  suggest.  Could 
their  necessity  have  been  foreseen  and  determined  upon  at  the 
time  the  charter  was  passed,  they  would  undoubtedly  have  been 
specified.  While  this  course  of  reasoning  might  lead  to  the 
conclusion,  that  the  requirements  of  the  limitation  would  be  sat- 
isfied by  the  completion  of  the  main  trunk,  and  that  the  right 
to  build  the  lateral  roads  was  not  limited,  we  are  inclined  to  the 
conclusion,  that  the  main  and  lateral  roads  were  considered,  as 
a  whole,  as  in  fact  constituting  but  one  road,  to  which  should 
be  applied  both  the  limitation  in  the  original  charter  and  the 
extension  in  the  amendment.  A  lateral  road  is  but  another 
name  for  a  branch  road.  Both  must  have  a  principal  road  from 
which  they  proceed.  They  are  appendages  to,  and  are  properly 
a  part  of,  the  main  road.  It  is  manifest,  from  other  parts  of 
the  charter,  that  the  legislature  considered  and  treated  the  main 
trunk  and  lateral  roads  as  but  one  road,  and  embraced  all  within 
the  words  "said  road."  Unless  this  is  so,  the  company  have 
no  right  to  acquire  the  right  of  way  for  lateral  roads  by  con- 
demnation and  against  the  will  of  the  owner.  The  only  au- 
thority given  in  the  charter  to  condemn  the  right  of  way  is 
found  in  the  eleventh  and  six  following  sections.  In  those  sec- 
tions, nothing  is  said  about  the  lateral  road,  authority  for  con- 
structing which  had  already  been  given;  but  in  the  eleventh 
section,  the  whole  is  described  as  "the  said  road;"  and  in  the 
twelfth  section  as  "the  said  railroad  or  turnpike,  or  the  append- 
ages thereto;"  and  in  the  same  way  are  they  described  in  the 
fifteenth  section.  It  will  hardly  be  pretended  that  it  was  the 
intention  of  the  legislature  to  confer  upon  the  company  the 
right  to  build  lateral  roads,  and  not  give  them  the  right,  at  the 
same  time,  to  acquire  the  right  of  way  on  which  to  build  them.  If 
such  a  right  of  condemnation  was  granted,  it  was  given  by  includ- 
ing them  in  the  description  of  "said  road,"  as  used  in  the  elev- 
enth section.  In  that  sense  were  the  words  undoubtedly  there 
used.  If  they  were  so  used  in  the  eleventh  section,  then  we  may 
reasonably  suppose  that  they  were  intended  to  be  equally  com- 
prehensive in  the  twentieth  section,  which  creates  the  limitation  ; 
and  also  in  the  second  section  of  the  act  of  1837,  amending  the 
charter,  where  the  time  for  completing  the  "said  road" 
was  extended  *five  years.  That  time  will  not  expire  [*277] 
till  the  16th  of  January,  1854,  and  till  then,  we  think 
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the  defendants  have  the  right  to  construct  lateral  roads,  of  which 
this  is  one. 

The  decree  must  be  affirmed.  jr),^^^^  affirmed. 


Daniel  J.  M.  Walkek  et  al.,  Appellants,  v.  Osee  Welch  et  al., 

Aj^pellees. 

APPEAL  FROM  JO  DAVIESS. 

Pkactice — Pleading. — Where  a  demurrer  is  overruled,  and  withdrawn,  and 
leave  given  to  jjlead,  it  will  be  considered  as  abandoned,  and  complaint  of  any 
decision  made  upon  it  will  not  be  heard. 

It  is  too  late  to  interpose  a  dilatory  defence  after  answering  to  the  merits  of 
the  action. 

Where  a  declaration  describes  an  appeal  bond  to  be  payable  on  demand,  but 
proceeds  to  set  forth  the  condition  at  large,  by  showing  the  true  character  of  the 
bond,  BO  that  no  surprise  ensues  to  the  defendant,  the  bond  may  be  oii'ered  in 
e^adence,  although  it  is  not  payable  on  demand,  but  on  the  affirmance  of  the 
judgment. 

Attachment — Costs. — In  a  suit  by  attachment,  in  which  a  gi'eat  number  of 
articles  are  seized,  the  rent  of  a  room  in  which  to  preserve  those  articles,  until  a 
bond  shall  be  given,  may  be  properly  taxed  as  costs. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the  court. 
The  cause  was  heard  before  Sheldon,  Judge,  and  judgment  was 
rendered  at  November  term,  1852,  of  the  Jo  Daviess  Circuit 
Court.     The  defendants  in  the  court  below  appealed. 

J.  P.  Stevens  and  B.  C.  Cook,  for  appellants. 
HiGGiNS  &  Steother,  for  appellees. 

Treat,  C.  J.  The  overruling  of  the  demurrer  to  the  declara- 
tion is  assigned  for  error.  This  assignment  cannot  be  consid- 
ered. The  record  shows,  that  the  demurrer  was  overruled  on 
the  2d  of  December ;  and  that  the  defendants,  on  the  6th  of  the 
same  month,  obtained  leave  to  withdraw  it,  and  plead  on  the 
following  day.  They  thereby  abandoned  the  demurrer,  and 
could  not  afterwards  complain  of  any  decision  made  upon  it. 
On  the  7th  of  December,  the  defendant  Walker  filed  a  plea  in 
abatement,  which  was  properly  stricken  from  the  files.  It  was 
too  late  to  interpose  a  dilatory  defence,  after  answering  to  the 
merits   of  the   action.     The  defendant  Partridge  then  pleaded 
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*non  est  factum,  and  a  jury  was  sworn,  as  well  to  try  [*278] 
this  issue,  as  to  assess  the  damages  against  Walker. 
The  action  was  on  an  appeal  bond,  conditioned  for  the  payment 
of  a  certain  judgment,  in  the  event  it  should  be  affirmed  in  the 
Supreme  Court.  The  declaration,  after  stating  the  execution 
of  the  bond,  and  describing  it  as  payable  on  demand,  proceeded 
to  set  forth  the  condition  at  large,  and  then  averred  that  the 
judgment  had  been  affirmed,  and  assigned  for  breach  the  non- 
payment thereof.  The  bond  offered  in  evidence  was  in  the  usual 
form  of  an  appeal  bond.  The  defendants  objected  to  its  intro- 
duction, because  it  did  not  correspond  with  the  one  described  in 
the  declaration.  It  was  admitted  by  the  court,  and  that  decision 
is  assigned  for  error.  We  think  there  was  no  substantial  vari- 
ance. The  obligation  was  not  strictly  payable  on  demand,  but 
it  was  payable  on  the  affirmance  of  the  judgment.  The  declara- 
tion, however,  showed  the  true  character  of  the  bond,  so  that 
the  defendants  were  not  in  the  least  surprised  by  its  introduc- 
tion. The  bond  offered  in  evidence  was  fully  indentified  and 
described  in  the  declaration.  The  mere  statement  that  the  obli- 
gation was  payable  on  demand  was  clearly  inconsistent  with  the 
full  description  of  it  in  the  declaration,  and  might  well  be  dis- 
regarded as  surplusage. 

The  suit  in  which  the  bond  was  given  was  a  proceeding  by 
attachment,  in  which  a  great  number  of  articles  of  personal 
property  were  seized  by  the  sheriff.  He  rented  a  room,  in  which 
he  kept  these  articles,  until  the  appeal  bond  was  executed,  when 
he  delivered  them  to  the  defendant  in  attachment.  He  paid 
for  the  use  of  the  room  $23.33,  which  amount  the  clerk  taxed 
as  part  of  the  costs  of  the  dause.  The  money  was  necessarily 
expended  in  securing  and  keeping  the  property ;  and  the  expense 
of  storing  it  in  a  warehouse  would  have  been  much  greater. 
After  the  plaintiffs  had  introduced  the  fee  bill  in  evidence,  the 
defendants  moved  to  exclude  this  item.  The  motion  was  denied, 
and  that  decision  is  complained  of.  By  the  terms  of  the  bond, 
the  obligors  undertook,  upon  the  happening  of  a  certain  con- 
tingency, to  pay  the  judgment,  and  all  the  costs  that  had  accrued 
in  the  case.  Their  liability  was  fixed  by  the  affirmance  of  the 
judgment.  The  item  in  question  was  a  part  of  the  costs  neces- 
sarily made  in  the  case.  It  was  properly  taxable  under  §  15, 
ch.  41,  E.  S.,  which  provides  that  the  necessary  expenses  of 
keeping  perishable  property  shall  be  allowed  by  the  court  out 
of  which  the  process  issues.  , 

The  judgment  is  affirmed.  Judgment  affirmed. 
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[*279]    *Chaklotte  A.  Woodbury,  Plaintiflf  in  Error  v.  John 
Frink  et  al.,  Defendants  in  Error. 

ERKOK  TO  PEOEIA. 

Common  cakeieks. — If  in  action  against  a  common  earner  it  is  alleged  that 
goods  were  not  delivered,  the  plaintiff  must  siipport  the  allegation  by  proof; 
but  slight  evidence  may  be  sufficient  to  sustain  the  averment. 

The  facts  of  this  case  will  be  found  in  the  opinion. 

The  cause  was  heard  before  Kellogg,  Judge,  and  a  jury,  at 
November  term,  1851,  of  the  Peoria  Circuit  Court,  and  resulted 
in  a  verdict  and  judgment  for  the  defendants  in  error. 

C.  Ballance,  for  plaintiff  in  error. 

J.  Manning,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  assumpsit  brought  by 
Woodbury  against  Frink,  in  August,  1850.  It  was  alleged  in 
the  declaration,  that  the  defendant,  as  a  common  carrier  for 
hire,  in  September,  1847,  at  Peoria,  received  from  the  plaintiff 
a  trunk  containing  wearing  apparel  of  the  value  of  $100,  and 
undertook  to  carry  it  by  stage  to  Springfield ;  and  that  he  never 
delivered  the  trunk,  but  lost  the  same.  The  plea  was  non- 
assumpsit.  It  appeared  in  evidence,  that  the  defendant,  in  the 
fall  of  1847,  agreed  to  carry  the  plaintiff's  trunk  from  Peoria  to 
Springfield,  for  a  stated  compensation.  The  proof  also  tended 
to  show,  that  the  trunk  was  delivered  at  the  stage  office  of  the 
defendant  in  Peoria,  and  that  the  contents  were  of  the  value  of 
$75.  On  this  state  of  case,  the  court  gave  this  instruction: 
"The  burden  of  proof  of  the  non-delivery  of  the  trunk,  at  the 
place  of  delivery,  is  on  the  plaintiff;  and  unless  the  plaintiff 
has  shown  some  evidence  that  the  trunk  was  not  delivered,  the 
defendant  is  not  required  to  produce  any  evidence  that  it  was 
so  delivered,  in  order  to  sustain  his  defence."  The  verdict  and 
judgment  were  for  the  defendant. 

The  allegation  of  the  non-delivery  of  tlie  trunk  was  material, 
and  it  was  incumbent  on  the  plaintiff  to  sustain  it  by  proof. 
Evidence  tending  to  show  the  non-delivery  was  necessary,  in 
order  to  put  the  carrier  in  default.      This  appears  to  be  the 
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established  rule  of  law.  It  is  thus  stated  in  2  Greenl.  on  Evi- 
dence, §  213:  "If  the  loss  or  non-delivery  of  the  goods  is  al- 
leged, the  plaintijff  must  give  some  evidence  in  support 
of  the  allega*tion,  notwiihstanding  its  negative  charac-  [*2S0] 
ter."  See,  also,  Angell  on  Carriers,  §§  470,  471;  2 
Phillips'  Ev.  75;  Griffiths  v.  Lee,  1  Carrington  &  Payne,  110; 
Tucker  v.  Cracklin,  2  Starkie's  Eep.  385.  This  rule  imposes 
no  hardship  on  a  pluintiff.  If  the  facts  authorize  it,  he  can 
easily  produce  evidence  conducing  to  show  the  non-deli«very  of 
the  goods.  Slight  evidence  is  sufficient  to  sustain  such  an 
averment.  In  the  present  case,  there  was  no  difficulty  in  mak- 
ing the  necessary  proof.  The  trunk  was  directed  to  the  plain- 
tiff, to  the  "care  of  Isaac  S.  Britton,  Springfield,  to  be  left  at 
the  American  House."  The  j)laintiff  might  have  made  out  her 
case  by  introducing  Britton,  and  proving  by  him  that  he  called 
for  the  trunk  at  the  American  House,  within  a  reasonable  time 
after  it  was  received  by  the  defendant,  and  did  not  obtain  it ; 
or  she  might  have  proved  by  the  landlord  that  the  trunk  was 
never  delivered  at  the  house.  Such  evidence  would  be  suffi- 
cient to  change  the  burden  of  proof,  and  compel  the  defendant, 
in  order  to  discharge  himself  from  liability,  to  show  a  delivery 
of  the  trunk,  or  a  loss  thereof  from  a  cause  not  within  the  risk 
of  a  common  carrier. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


William  F.  Moellek,   Plaintiff  in  Error,  v.  Archibald  Quar- 
RiER  et  al.,  Defendants  in  Error. 

ERKOE  TO  MARSHALL. 

Attachment — Affidavit — Pracvtice. — An  attachment  was  issued  against 
two,  upon  an  affidavit  alleging  that  one  was  a  non-resident  and  that  the  other 
was  about  to  depart  the  State,  &c.,  one  only  pleaded  in  abatement,  that  he  was 
not  about  to  depart  the  State.  Upon  the  trial  of  this  issue,  the  circuit  court 
admitted  evidence  of  the  indebtedness,  found  the  issue  on  the  plea  of  abate- 
ment against  the  party  pleading  it  and  gave  judgment  for  the  plaintift': — ■ 

Held,  that  this  was  correct,  and  that  the  party  pleading  in  abatement,  had  no 
right  when  that  issue  was  found  against  him  to  answer  over  on  the  merits  of  the 
action. 

Gaknishment. — Where  a  party  bormd  himself  to  another  for  a  consideration 
to  pay  all  the  expenses  incurred  on  a  journey  from  this  State  to  California,  it  is 
such  an  interest  as  can  be  reached  by  garnishee  process. 

Cited:    70  111.  90. 
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This  was  a  proceeding  by  attachment  commenced  by  Quar- 
rier  and  others  in  the  Circuit  Court  of  Marshall  county  against 
Moeller  and  one  Falmestock.  Service  was  made  on  Moeller, 
and  Falmestock  was  brought  into  the  case  by  advertisement. 
Garnishee  process  was  issued  in  aid  of  the  attachment. 
[*2S1]  Moel*ler  pleaded  in  abatement,  that  he  was  not  about 
to  depart  this  State,  as  was  alleged  in  the  affidavit, 
upon  which  process  issued.  Upon  the  trial  of  the  issue  on  the 
plea  in  abatement,  it  was  proved  that  Moeller  was  about  to  de- 
part from  this  State  to  go  to  California,  with  the  intention  of 
residing  there  permanently.  The  plaintiff  then  offered  to  prove 
the  amount  of  the  indebtedness  claimed  in  the  declaration,  to 
which  the  defendant  objected,  and  insisted  that  even  if  the  issue 
on  the  plea  in  abatement  should  be  found  against  him  he  would 
have  the  right  to  answer  over  to  the  merits.  The  circuit  court 
overruled  the  objection,  and  the  plaintiff  proved  an  indebtedness 
to  the  amount  of  the  sum  assessed  by  the  court  in  the  finding. 
To  which  exception  was  taken  at  the  time. 

The  evidence  showed,  that  on  the  17th  January,  1852,  Moeller 
owned  a  contingent  interest  in  a  mercantile  establishment,  in 
which  one  William  Merriman  was  a  partner.  Moeller  and  Mer- 
riman  made  a  contract  in  writing,  bond  fide,  by  which  Moeller 
sold  his  interest  to  Merriman ;  the  writing  recited  that  Moeller 
and  Merriman  then  intended  to  go  to  California  in  the  spring  of 
1S52  to  examine  the  country.  Merriman  agreed  with  Moeller, 
to  pay  all  the  expenses  incurred  by  Moeller,  while  on  said  jour- 
ney to  Colifornia.  It  was  proved  by  parol,  that  when  the  agree- 
ment was  made  an  estimate  of  probable  value  of  Moeller's 
contingent  interest  in  a  mercantile  establishment  was  worth 
$300 ;  and  that  expenses  to  California  would  be  $300. 

Garnishee  process  issued  against  Merriman  with  others,  to 
reach  the  above  sum  of  three  hundred  dollars. 

The  cause  was  heard  before  Leland,  Judge,  at  October  term, 
1852,  of  the  Marshall  Circuit  Court. 

Dickey  and  Wallace,  for  plaintiff  in  error. 

N.  H.  Purple,  for  defendants  in  error. 

ScATES,  J.  Two  questions  are  presented  in  this  case.  First, 
the  affidavit  for  the  attachment  charges,  that  Falmestock  is  a 
non-resident,  and  that  Moeller  is  about  to  depart  the  State,  &c. 

Moeller  alone  pleaded  in  abatement  that  be  was  not  about  to 
depart,  &c. 
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Upon  the  trial  of  this  issue,  the  court  overruled  an  objection 
to,  and  admitted  evidence  of,  the  indebtedness,  and  we  are  of 
opinion  it  was  correct. 

Secondly,  Moeller  sold  his  interest  in  the  profits  of  an  unset- 
tled partnership,  estimated  at  $300,  to  Merriman,  for  which 
Merriman  bound  himself  "to  pay  all  the  expenses  in- 
curred by  *said  William  F.  Moeller,  while  on  said  jour-  [*2S2] 
ney  from  the  town  of  Lacon,  Marshall  county,  Illinois, 
to  California,  the  said  William  F.  Moeller  stopping  at  San 
Francisco."  Is  this  such  an  interest  as  can  be  reached  by  gar- 
nishment, under  proceedings  by  attachment?  We  are  of  opin- 
ion that  it  is  liable. 

The  statute  provides  that  "lands,  tenements  goods,  chattels, 
rights,  credits,  moneys,  and  effects  of  said  debtor  of  every  kind" 
may  be  attached,  "in  whose  hands  or  possession  the  same  may 
be  found."  Kev.  Stat.  45,  p.  63,  sec.  1.  Debts  not  due  are 
attachable,  unless  it  be  by  a  negotiable  instrument,  p.  67,  sec.  17, 
and  garnishee  may  set  off  demands  due  him  by  defendant,  p.  69, 
sec.  25.  The  Massachusetts  statute  makes  "goods,  effects,  and 
credits  intrusted  and  deposited"  attachable  ;  and  in  determining 
what  were  goods,  effects,  or  credits  within  its  meaning,  her  courts 
have  held  that  contingent  interests  are  not  attachable.  1  Mass. 
E.  470;  3  lb.  33,  68. 

Caton,  J.,  dissenting.  As  I  understand  this  contract,  the  de- 
mand was  contingent,  dependent  entirely  upon  the  party  going 
to  California  and  incurring  expenses  on  the  journey.  The 
agreement  was  to  pay  |his  expenses  to  California,  and  nothing 
else.  The  parties  had  a  right  to  make  such  an  agreement,  and 
the  court  has  found  that  it  was  made  in  good  faith.  If  such  was 
the  case,  it  is  immaterial  what  the  consideration  was,  whether 
one  dollar  or  one  thousand  dollars.    The  liability  was  the  same. 

The  party  did  not  agree  to  pay  at  all  events  so  much  money 
as  would  be  reasonably  sufficient  to  take  a  passenger  to  Califor- 
nia, but  he  agreed  to  pay  the  expenses  of  a  particular  person 
there.  Till  that  person  went  and  those  expenses  were  incurred, 
no  debt  was  created.  Such  was  the  contract'which  the  parties 
made  in  good  faith,  and  with  no  intention  to  defraud  any  per- 
son. The  court,  however,  has  made  a  different  contract  for 
them,  making  a  liability  certain,  which  the  parties  made  con- 
tingent, as  they  had  a  right  to  do.  Tlie  parties  agreed  upon  one 
measure  of  liability,  which  wa,s  lawful,  and  the  court  has  estab- 
lished another.     This,  in  my  judgment,  we  have  no  right  to  do. 
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[*2S3]  *Ebeb  B.  Ward  et  al.,  Appellants,  v.  Samuel  Armstrong, 

Appellee. 

APPEAL  FKOM  COOK. 

CoiiiiisiON — IxsTRtJCTiONS. — In  an  action  on  the  case  for  injuries  occasioned 
to  one  vessel  by  another,  it  is  erroneous  to  instruct  the  jury  that  it  was  the  duty 
of  the  officers  of  the  vessel  complained  of  (a  steamer)  to  have  the  captain  and 
second  mate  both  on  watch  at  the  same  time,  if  by  that  means  a  collision  might 
have  been  avoided. 

Same — Look-out. — A  steamer  is  only  bound  to  be  furnished  with  a  reason- 
able and  proper  look-out,  and  because  another  vessel,  which  is  in  fault  by  not 
having  proper  signals,  could  have  escaped  a  collision  if  an  exti'aordinary  watch 
had  been  kept  on  the  steamer;  the  steamer  is  not  therefore  liable. 

Negligence  of  schooner — Liability  of  steamer. — A  schooner  has  no 
right  to  neglect  proper  precaution,  and  throw  all  liability  on  a  steamer  if  a  col- 
lision occurs,  merely  because  the  steamer  has  not  used  extraordinary  vigilance 
to  avoid  accidents. 

This  was  an  action  on  the  case  brought  by  Armstrong,  owner 
of  the  schooner  Jane,  against  the  Wards,  who  were  owners  of 
the  steamboat  Samuel  Ward,  to  recover  damages,  occasioned 
by  a  collision  between  these  vessels,  on  Lake  Michigan.  Plea, 
general  issue  and  similiter.  At  December  term,  1S52,  of  the 
Cook  Circuit  Court,  the  case  was  submitted  to  a  jury,  H.  T. 
Dickey,  presiding,  and  verdict  and  judgment  for  Armstrong  for 
§537.     The  Wards  appealed. 

J.  Y.  ScAMMON  and  H.  G.  Shumway,  for  appellants. 

J.  N.  Arnold,  for  appellee. 

Caton,  J.  Where  a  verdict  is  returned  so  manifestly  against 
the  clear  and  uncontradicted  evidence,  as  in  this  case,  the  mind 
is  forced  at  once  to  the  conclusion  that  the  jury  have  deliberated 
under  a  misapprehension  of  the  law  as  applicable  to  the  evidence, 
for  it  seems  impossible  that  they  could  have  misapprehended  the 
evidence  itself.  As  we  may  not  disturb  the  judgment,  because  the 
verdict  is  against  the  evidence,  it  is  unnecessary  for  us  to  enter 
upon  an  examination  of  the  testimony,  except  so  far  as  it  is  neces- 
sary to  an  understanding  of  the  instructions  given.  Nor  is  it 
necessary  that  we  should  examine  in  this  place  the  whole  of  the 
instructions.  Most  of  them  assert  clear  and  unquestionable 
principles  of  law,  about  which  there  can  be  no  dispute.  To 
several  it  is  objected  that  they  contain  mere  abstract  proposi- 
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tions  of  law,  but  unsupported  by  any  evidence  in  the  case  to 
which  they  could  apply.  That  is,  there  was  no  evidence  before 
the  jury  tending  to  prove  the  state  of  case  supposed  in 
*the  instruction,  and  upon  the  finding  of  which  the  jury  [*284] 
were  to  apply  the  law  as  stated.  Without  examining 
whether  this  be  so  or  not,  it  is  sufficient  to  say  that  this  court 
has  decided,  in  the  case  of  Corbin  v.  Shearer,  3  Gilman,  482, 
that  a  judgment  will  not  be  reversed  because  the  court  gave  to 
the  jury,  as  an  instruction,  a  mere  abstract  proposition  of  law 
which  is  correct  in  itself,  but  which  is  not  supported  by  the  evi- 
dence in  the  case.  It  is  more  proper,  no  doubt,  to  refuse  such 
instructions,  as  they  can  result  in  no  good,  and  may  be  product- 
ive of  evil ;  yet  we  are  not  inclined  in  this  case  to  change  the 
rule  which  has  been  thus  laid  down. 

We  think  the  twelfth  instruction  which  was  given  for  the  plain- 
tiff below,  is  very  clearly  erroneous.  It  is  in  these  words  :  "If 
the  jury  believe  from  the  evidence,  that  if  the  second  mate  of  the 
steamer  had  been  on  board  and  on  duty  at  the  time,  and  that  it 
was  his  duty  at  the  time  to  be  on  the  look-out,  and  that  if  both 
he  and  the  captain  of  the  steamer  had  been  on  the  look-out  on 
the  upper  deck,  the  Jane,  in  the  condition  she  was,  might  by  the 
exercise  of  proper  diligence,  have  been  discovered  in  time  to  have 
prevented  the  collision ;  and  that  such  collision  was  caused  by 
their  not  being  so  on  the  look-out,  then  the  plaintiff  is  entitled  to 
recover."  The  evidence  is,  that  the  second  mate  was  sick  and  on 
shore,  and  that  the  first  mate  was  discharging  his  duties ;  that 
the  captain  and  the  second  mate  had  their  watch  together,  and 
that  it  was  their  watch  at  the  time  of  the  collision ;  that  it 
was  not  their  duty  to  be  on  the  look-out  at  the  same  time ;  that 
at  the  time  of  the  accident  the  first  mate  was  lying  down  on 
the  wheel-house  to  take  some  rest,  and  that  the  captain  was  on 
the  upper  deck  forward  and  near  the  wheel-house  on  the  look- 
out, and  that  that  was  a  proper  and  convenient  place  for  the 
look-out.  The  schooner  was  running  up  the  lake  under  her 
foresail  and  jib,  with  a  smart  breeze  nearly  aft  or  on  her  lar- 
board-quarter, at  the  rate  of  from  five  to  seven  miles  an  hour. 
The  steamer  was  running  in  an  opposite  direction  at  the  rate 
of  ten  or  twelve  miles  an  hour.  The  captain  of  the  schooner 
saw  the  lights  of  the  steamboat,  when  she  was  four  or  five 
miles  off,  and  knew  what  she  was.  Winslow,  who  was  a  pas- 
senger on  board  the  steamer,  says  he  was  standing  by  Captain 
Cooper,  who  was  on  the  look-out  on  the  upper  deck  forward  of 
the  wheel-house,  and  that  the  first  they  saw  of  the  schooner  was 
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her  sails  three  or  four  lengths  of  the  boat  off,  and  right  ahead ; 
that  the  captain  immediately  ordered  the  helm  hard  star- 
board and  stopped  the  engine.  The  jib-boom  of  the  schooner 
struck  the  steamer  on  her  starboard  bulwarks.     No  light  could 

be  seen  from  the  Jane  till  she  was  along- side  of  the 
[*2S5]    *steamer,  and  at  the  moment  of  the   collision,  when 

she  showed  a  lantern  in  a  man's  hand.  The  four  wit- 
nesses, who  were  on  board  the  steamer,  concur  substantially  in 
the  same  statement  of  the  facts,  and  all  the  witnesses  who  speak 
on  the  subject,  including  a  number  of  steamboat  capta,ins,  con- 
cur, that  one  watch  was  a  sufficient  and  proper  look-out,  and 
Captain  Gager  saj's  that  one  look-out  is  better  than  two,  for  the 
reason,  that  one  is  apt  to  depend  on  the  other.  In  the  face  of 
the  uncontradicted  testimony  the  court  instructed  the  jury,  that 
it  was  the  duty  of  the  steamer  to  have  both  the  captain  and 
second  mate  on  watch  on  the  upper  deck,  if  in  the  opinion  of 
the  jury  by  that  arrangement  and  with  proper  diligence  the 
schooner  could  have  been  discovered  in  time  to  have  avoided  the 
collision.  Such  is  not  the  law.  The  steamer  was  only  bound 
to  be  furnished  with  a  reasonable  and  proper  look-out,  and  was 
not  bound  to  be  furnished  with  unusual  and  extraordinary  means 
to  discover  vessels  which,  from  their  own  carelessness  and  neg- 
ligence, in  not  providing  sufficient  and  proper  lights,  could  not 
be  seen  except  by  the  use  of  such  extraordinary  precautions. 
If  the  steamer  was  bound  to  have  both  the  captain  and  second 
mate  on  watch  at  the  same  time,  then  it  was  equally  her  duty 
during  the  watch  of  the  first  mate  to  have  had  another  watch- 
man on  the  look-out  with  him.  If  she  was  bound  to  keep  two 
on  the  look-out,  in  case  that  would  have  increased  the  chances 
of  discovering  the  approaching  vessel,  then,  by  the  same  rule, 
she  might  have  been  required  to  keep  twenty  on  watch  at  the 
same  time,  if  thereby  the  chances  of  discovery  would  have  been 
still  increased.  If  two  men  upon  the  look-out  were  better  than 
one,  the  jury  might  with  equal  propriety  have  concluded  that 
twenty  would  have  been  better  than  two,  and  thus  have  required 
the  steamer  to  have  covered  her  decks  with  watchmen.  But 
this  instruction  not  only  involved  the  necessity  of  extraordinary 
measures  of  precaution  on  the  part  of  the  steamer  to  descry 
other  vessels  approaching  in  the  night,  but  that,  too,  irrespective 
of  the  carelessness  or  negligence  on  the  part  of  the  schooner  to 
make  himself  visible. 

The  instruction  says,  if  two  men  on  the  look-out,  stationed  in 
a  particular  position,  could,  with  proper   diligence,  have  dis- 
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covered  the  schooner  in  time  to  have  avoided  the  collision,  then 
the  steamer  is  liable,  no  matter  what  amount  of  carelessness 
might  be  chargeable  to  the  schooner,  in  not  showing  a  proper 
light,  so  that  she  might  have  been  seen  by  an  ordinary,  reason- 
able, and  proper  look-out.  The  schooner  had  no  right  to  neglect 
reasonable  and  proper  precautions  on  her  part  for  her  own 
safety,  and  then  throw  the  entire  responsibility  of  the 
accident  *upon  the  steamer,  unless  she  had  adopted  [*2S6] 
extraordinary  measures  to  avoid  it.  The  schooner  was 
running  large  before  the  wind,  and  was  nearly  as  much  under 
command  as  the  steamer.  She  saw  the  other  vessel  several 
miles  off,  and  might  have  given  her  a  wide  berth,  and  thus 
avoided  the  possibility  of  a  collision ;  and  under  si  ch  circum- 
stances the  law  will  not  shift  the  responsibility  from  tie  negli- 
gent to  the  reasonably  vigilant,  for  the  want  of  unus  lal  and 
extraordinary  precautions.  The  instruction  was  wro  ig,  and 
should  not  have  been  given. 

i  Some  of  the  other  instructions,  when  taken  by  1  hem  selves, 
were  also  wrong,  and  might  be  sufficient  to  account  f  r  sj  extra- 
ordinary a  verdict,  could  we  find  nothing  else  in  the  record  to 
mislead  the  jury ;  but  as  it  is,  it  is  unnecessary  to  examine  them 
in  detail.  In  the  main,  the  law  was  no  doubt  correctly  ex- 
pounded to  the  jury ;  but  the  error  in  giving  the  instruction 
specified  requires  a  reversal  of  the  judgment  without  looking 
further. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  Campbell,  impleaded,  &c.,  Appellant,  v.  James  Cartee, 

Appellee. 

APPEAL  FROM  JO  DAVIESS. 

Mekger — Intention — Equity. — If  a  party  acquires  an  estate  iipon  which 
he  has  an  incumbrance,  the  incumbrance  is,  in  equitj',  considered  as  subsisting, 
or  extinguished,  according  to  his  intention  expressed  or  impUed.  The  intention 
is  the  controlling  consideration. 

Cited:  Merger,  intent  of  parties  governs:  85  111.  126;  14  111.  397;  87  111.  471; 
89  111.  173;  85  111.  125.  Doctrine  of  merger:  43  111.  468;  81  111.  285;  17111.  262. 
Incumbrance,  whether  subsisting:  33  111.  497;  89  111.  202;  86  111.  2S.  Mistake  in 
law,  compromise  not  set  aside  on  account  of:  45  111.  215;  71  111.  527.  Renewed 
moi-tgage,  whether  subject  to  intervening  liens:  87111.  474;  100  111.  285. 
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If  no  intention  has  been  manifested,  equity  will  consider  the  incumbrance  as 
subsisting,  or  extinguished,  as  may  be  most  conducive  to  the  interest  of  the 
party.     If  it  is  a  matter  of  indifference,  it  is  regarded  as  extinguished. 

Mistake  of  law. — A  court  of  equity  will  not  interfere  to  relieve  a  party  from 
an  injudicious  bargain,  if  he  acts  upon  a  misapprehension  of  his  legal  rights,  and 
not  upon  a  mistake  of  facts. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the  court. 
This  cause  was  heard  before  Sheldon,  Judge,  at  November 
term,  1852,  of  the  Jo  Daviess  Circuit  Court. 

T,  L.  Dickey,  for  appellant. 
Blackwell  and  Beckwith,  for  appellee. 

[*287]  *Treat,  C.  J.  The  principal  facts  in  this  case  are 
these.  In  April,  1841,  Brush  gave  Farwell  three  prom- 
issory notes,  amounting  in  the  aggregate  to  $2,378.04;  and 
he  also  executed  a  mortgage  on  lot  forty-five  in  the  town  of 
Galena,  to  secure  their  payment.  At  the  October  term,  1842, 
of  the  Jo  Daviess  circuit  court,  Farwell  recovered  a  judgment 
against  Brush  for  $2,104.17,  the  amount  then  due  upon  the 
notes ;  and  also  a  judgment  of  foreclosure  in  a  proceeding  by 
scire  facias  upon  the  mortgage.  An  execution  issued  on  the  for- 
mer judgment  was  returned  "no  property  found,"  in  March, 
1843;  and  a  special  execution,  issued  on  the  latter  judgment, 
was  returned,  in  February,  1843,  "not  satisfied,"  by  the  order 
of  the  plaintiff.  On  the  18th  of  April,  1843,  Brush  and  wife, 
by  deed  of  general  warranty,  for  the  expressed  consideration  of 
$2,150,  conveyed  lot  forty-five  to  Farwell  in  fee;  and  Farwell's 
attorney  made  an  entry  in  the  judgment  docket,  opposite  each 
of  the  judgments,  in  these  words :   "This  judgment  satisfied  by 

Merger — Conveyance  to  holder  of  incumbrance — Intent. — "Whether  upon  the 
acquisition  of  the  fee  by  the  holder  of  an  incumbrance  a  merger  takes  place,  de- 
pends, in  equity,  upon  liis  intention.  In  addition  to  the  above  case  of  Campbell 
V.  Carter,  see  Jarvis  v.  Frink,  post,  p.  390;  Weiuer  i\  Heintz,  17  111.  259;  Edger- 
ton  V.  Young,  43  111.  464;  Fowler  v.  Fav,  02  111.  375;  llichardson  v.  Hockenhull, 
85  111.  124;  Dunphy  r.  Kiddle,  HG  111.  "22;  Worcester  Nat.  Bank  v.  Cheenev,  87 
111.  ()02;  Shaver  V.  Williams,  87  111.  409;  JEtua  Life  Ins.  Co.  v.  Corn,  89  Ill.'l70; 
Huebsch  v.  Scheel,  81  111.  281;  Mallory  v.  Hitchcock,  29  Conn.  127;  Lyon  v. 
Mcllvaine,  24  Iowa,  9;  Stanton  v.  Thompson,  49  N.  H.  272;  Knowles  v.  Car- 
penter, 8  R.  I.  548;  Spencer  v.  Ayrault,  10  N.  Y.  202. 

This  is  also  the  rule  at  law.     Walker  v.  Barker,  26  Vt.  710. 

There  will  be  no  merger  against  the  interest  of  the  owner.  Mallory  v.  Hitch- 
cock, 29  Conn.  127;  Snyder  v.  Snyder,  6  Mich.  470;  Polk  v.  Eeynolds,  31  Md.  106. 

The  law  will  protect  the  mortgagee  against  an  intervening  title,  when  injustice 
will  not  therobv  be  done,  even  when  the  ]iarties  have  underfaiken  to  discharge  the 
mortgage.     Webb  v.  Meloy,  32  Wis.  319;  St^mton  v.  Thompson,  49  N.  H.  272. 

Mistake — Equity.-^See  lluffner  v.  McCouucl,  17  111.  212,  7wte. 
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sale  of  real  estate  to  the  plaintiff."  On  the  29th  of  June,  1846, 
Farwell  and  wife,  by  deed  of  quitclaim,  conveyed  lot  forty-five 
to  Carter. 

At  the  June  term,  1842,  of  the  Jo  Daviess  circuit  court,  the 
State  Bank  of  Illinois  obtained  a  judgment  against  Brush, 
Hathaway,  and  Clark,  for  $4!J6.42;  and  at  the  succeeding  Oc- 
tober term,  it  obtained  a  judgment  against  Brush  and  Miller, 
for  $104.50.  By  virtue  of  an  execution  issued  on  the  first  of 
these  judgments,  lot  forty- five  was  sold  to  Campbell,  on  the  16th 
of  May,  1848,  for  the  sum  of  $575.36  ;  and  it  was  sold  to  Camp- 
bell on  the  same  day  for  one  dollar,  under  an  execution  issued 
.upon  the  last  judgment.  And  on  the  17th  of  August,  1849, 
Campbell  received  a  sheriff's  deed  for  the  lot. 

In  November,  1848,  Carter  filed  a  bill  in  chancery  against 
Campbell  and  others,  praying  that  the  mortgage  might  be  de- 
creed to  stand  as  a  subsisting  security,  to  protect  his  title  against 
the  sale  made  under  the  judgments  in  favor  of  the  bank.  The 
bill  alleged  that  Farwell  knew  nothing  of  the  existence  of  those 
judgments  when  he  accepted  the  deed  from  Brush.  Campbell, 
in  his  answer,  set  up  the  purchase  made  by  him  at  the  sheriff's 
sale,  and  claimed  title  to  the  lot  under  the  same.  The  cause 
was  submitted  to  the  court  on  certain  documentary  and  record 
evidence,  the  substance  of  which  has  already  been  set  forth, 
and  the  oral  testimony  of  a  witness,  who  stated  that  he  was  the 
attorney  of  Farwell  in  the  original  proceedings ;  that  Farwell 
came  to  Galena  in  1841,  to  obtain  security  for  a  debt  he  held 
against  Brush,  and  Brush  gave  the  notes  and  mortgage  offered 
in  evidence  on  lot  forty-five ;  the  debt  was  over  $2,000,  and  the 
notes  and  mortgages  were  placed  in  witness's  hands 
*for  collection  in  1842;  he  instituted  two  suits,  one  in  [*28S] 
assumpsit,  the  other  by  scire  facias,  to  foreclose  the  mort- 
gage ;  judgments  were  recovered  in  both  cases,  on  the  same  day, 
and  for  the  same  cause  of  action ;  executions  were  issued  on 
those  judgments,  and  a  levy  was  made  on  the  special  ^eri/acias, 
and  property  advertised  for  sale ;  after  the  property  was  so  ad- 
vertised. Brush  came  to  witness,  and  proposed  to  relinquish  lot 
forty-five  for  the  debt,  to  save  expense,  as  it  was  all  he  had, 
giving  as  a  reason  it  was  all  he  had,  and  would  save  great  ex- 
pense and  cost  in  selling ;  witness  accepted  the  proposition,  as 
Mrs.  Brush  was  not  a  party  to  the  mortgage,  and  Brush  pro- 
posed they  should  both  join  in  the  deed  to  Farwell,  which  wit- 
ness drew,  and  they  executed ;  the  entry  of  satisfaction  in  the 
judgment  docket  was  made  by  witness  about  the  time  the  deed 
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was  made  by  Brush  and  wife ;  subsequently  witness  made  this 
addition  :  "The  defendant  having  transferred  to  the  phxintilf  the 
mortgaged  premises ;  the  release  of  the  mortgaged  premises  by 
Brush  and  wife  was  all  the  satisfaction  had  for  the  judgment, 
and  there  was  no  entry  of  satisfaction  made  on  the  margin  of 
the  record  of  mortgages ;  the  addition  on  the  judgment  docket 
was  made  prior  to  the  year  184S,  before  any  proceedings  were 
had ;  there  was  no  release  given  to  Brush ;  Brush  gave  a  deed, 
which  is  in  evidence,  releasing  his  equity  of  redemption ;  it  was 
simply  to  take  Brush's  equity  of  redemption  that  this  deed  was 
given ;  Brush  held  the  property  at  the  time  of  the  execution  of 
the  deed  by  Brush  and  wife  to  Farwell,  and  then  attorned  to 
Farwell,  and  Farwell  and  his  grantees  and  tenants  have  been  in 
possession  ever  since ;  the  lot  was  never  sold  on  Farwell's  spe- 
cial ^zcri  facias  on  the  scire  facias  judgment ;  all  proceedings  were 
suspended  on  Brush  and  wife  making  the  deed  to  Farwell ;  wit- 
ness thinks  the  satisfaction  on  the  docket  was  entered  al)Out  the 
time  of  making  the  deed  by  Brush  and  wife ;  the  addition  was 
made  some  considerable  time  afterwards  ;  cannot  say  how  long ; 
witness  made  the  addition  because  the  manner  of  the  entry  was 
subject  to  some  misconstruction,  and  there  had  been  some  talk 
about  it ;  witness  thinks  he  has  Brush's  notes  yet,  as  it  was  his 
usual  practice  to  keep  them ;  it  was  understood  when  the  deed 
was  made  by  Brush  and  wife,  that  this  was  a  satisfaction  and 
discharge  of  his  debt." 

The  court  decreed  that  the  mortgage  should  be  held  to  exist 
and  remain  in  full  force,  for  the  protection  and  security  of  the 
complainant's  title.     Campbell  prosecuted  an  appeal. 

At  law,  the  mortgage  was  clearly  extinguished.  The  mort- 
gagee accepted  an  absolute  deed  of  the  estate,  and  en- 
[*289]  tered  sat*isfaction  of  the  judgments  obtained  on  the 
notes  and  mortgage.  The  debt  was  thus  fully  paid,  and 
the  security  discharged  of  record.  The  question  now  is.  Can  a 
court  of  equity  still  regard  the  mortgage  as  an  unsatisfied  and 
subsisting  incumbrance?  The  equitable  doctrine  on  this  sub- 
ject is  thus  stated  by  Sir  William  Grant,  in  Forbes  v.  Moffat,  18 
Ves.  384:  "It  is  very  clear,  that  a  person,  becoming  entitled  to 
an  estate,  subject  to  a  charge  for  his  own  benefit,  may,  if  he 
chooses,  at  once  take  the  estate,  and  keep  up  the  charge.  Upon 
this  subject,  a  court  of  equity  is  not  guided  by  the  rules  of  law. 
It  will  sometimes  hold  a  charge  extinguished  where  it  would 
subsist  at  law  ;  and  sometimes  preserve  it  where  at  law  it  would 
be  merged.     The  question  is  upon  the  intention,  actual  or  pre- 
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snmed,  of  the  person  in  whom  the  interests  are  united.  In  most 
instances,  it  is,  with  reference  to  the  party  himself,  of  no 
sort  of  use  to  have  a  charge  on  his  own  estate ;  and,  where  that 
is  the  case,  it  will  be  held  to  sink,  unless  something  shall  have 
been  done  by  him  to  keep  it  on  foot."  Again:  "Where  no  in- 
tention is  exj)ressed,  or  the  party  is  incapable  of  expressing  any, 
I  apprehend  the  court  considers  what  is  most  advantageous  for 
him."  It  is  said  by  the  Chancellor,  in  Compton  v.  Oxenden,  4 
Brown's  C.  C.  397 :  "Where  there  is  a  union  of  rights,  neither 
of  them  can  be  executed  at  law ;  but  this  court  will  preserve 
them  distinct,  if  the  intention  to  do  so  is  either  expressed  or 
implied."  Chancellor  Kent  remarks,  in  James  v.  Johnson,  5 
Johns.  C.  E.  417 :  "If  a  person  takes  the  legal  estate  by  mort- 
gage, and  then,  by  his  own  act,  takes  the  equity  of  redemption, 
and  vests  it  in  himself,  the  estate  is  discharged  from  the  incum- 
brance. It  would  be  a  burden  to  no  purpose.  This  is  the  good 
sense  and  reason  of  the  thing.  Where  debtor  and  creditor  be- 
come the  same  person,  there  can  be  no  right  put  into  execution ; 
it  must,  of  course,  be  extinguished.  This  is  the  general  rule, 
both  .at  law  and  in  equity;  and,  in  equity,  the  merger  is  pre'- 
vented,  and  the  distinction  of  the  estates  preserved,  in  special 
cases  only.  It  is  where  the  intention  of  the  party  is  distinctly 
declared  at  the  time,  or  where  something  just  and  beneficial  re- 
quires the  charge  to  be  preserved,  in  a  case  in  which  the  party 
has  not  declared,  or  can  not  declare,  his  intention."  It  is  said, 
in  Hatch  v.  Kimball,  16  Maine,  146:  "It  is,  in  each  case,  a 
question  of  intention,  whether  or  not  there  is  an  extinguishment 
of  the  charge  upon  the  estate.  If,  at  the  time  the  mortgage  is 
taken  in,  the  intention  to  extinguish  it  appears,  that  is  decisive. 
If  it  does  not,  equity  presumes  it  to  be  outstanding,  or  extin- 
guished, as  the  interests  of  the  party  may  require."  The  court 
say  in  Gibson  v.  Crehore,  3  Pick.  475 :  "When  the  pur- 
chaser of  a  right  to  redeem  takes  an  *assignment,  this  [*290] 
shall,  or  shall  not,  operate  as  an  extinguishment  of  the 
mortgage,  according  as  the  interests  of  the  party  taking  the  as- 
signment may  be,  and  according  to  the  real  intent  of  the  par- 
ties. "  The  same  doctrine  is  laid  down  in  the  cases  of  Helmbold 
V.  Man,  4  Wharton,  410 ;  Moore  v.  Harrisburg  Bank,  8  Watts, 
138 ;  Gardner  v.  Astor,  3  Johns.  C.  E.  53 ;  and  Starr  v.  Ellis, 
6  Johns.  C.  E.  393.  Indeed,  there  seems  to  be  no  conflict  of 
opinion  upon  the  subject. 

The  conclusion  from  all  the  authorities  clearly  is,  that  if  a 
party  acquires  an  estate  upon  which  he  has  an  incumbrance, 
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the  incumbrance  is,  in  equity,  considered  as  subsisting,  or  ex- 
tinguished, according  to  his  intentions,  expressed  or  implied. 
The  intention  is  the  controlling  consideration,  where  it  has  been 
made  known,  or  can  be  inferred  from  the  acts  and  conduct  of 
the  party.  And  the  court  will  look  into  all  of  the  circumstances 
of  the  case,  to  ascertain  his  real  intention.  If  it  appears,  that 
he  intended  to  discharge  the  incumbrance,  and  rely  exclusively 
upon  his  newly  acquired  title,  the  incumbrance  is  regarded  as 
extinguished,  and  cannot  afterwards  be  set  up  to  strengthen  and 
support  that  title.  If  no  intention  has  been  manifested,  equity 
will  consider  the  incumbrance  as  subsisting,  or  extinguished,  as 
may  be  most  conducive  to  the  interests  of  the  party.  If  no 
evidence  of  his  intention  appears,  and  it  is  a  matter  of  indiffer- 
ence to  him  whether  the  incumbrance  be  kept  alive  or  not,  it  is 
regarded  as  extinguished. 

Applying  these  principles,  there  can  be  but  little  difficulty  in 
coming  to  a  correct  conclusion  respecting  this  case.  Farwell 
held  notes  against  Brush,  and  a  mortgage  on  the  lot  in  question 
to  secure  their  payment.  He  recovered  judgments  on  both  the 
notes  and  mortgage,  and  was  endeavoring  to  enforce  satisfaction. 
Brush  then  proposed  to  make  an  absolute  conveyance  of  the  lot, 
with  covenants  of  warranty  and  a  release  of  dower,  in  satisfac- 
tion and  discharge  of  the  debt.  The  proposition  was  accepted, 
and  the  deed  executed ;  and  thereupon  Farwell  entered  satisfac- 
tion of  the  judgments.  The  transaction  was  not  a  mere  release 
of  the  equity  of  redemption  to  the  mortgage ;  not  a  mere  giving 
up  of  the  security  in  discharge  of  the  debt.  It  was  something 
more.  In  addition  to  the  equity  of  redemption,  Farwell  ob- 
tained a  relinquishment  of  the  contingent  right  of  dower,  and 
the  covenants  of  warranty  of  the  mortgagor.  There  can  be  no 
doubt  as  to  his  real  intentions  in  the  matter.  They  were  not 
left  to  inference  or  conjecture,  but  were  manifested  by  the  most 
unequivocal  acts.  He  accepted  the  lot  in  full  satisfaction 
of  the  indebtedness,  and  cancelled  all  existing  evidence  of 
that  indebtedness.  He  intended  to  discharge  the 
[*291]  *incumbrance,  and  rely  exclusively  upon  the  title  ac- 
quired by  the  deed.  If  he  designed  to  keep  the  incum- 
l)rance  on  foot,  why  did  he  discharge  of  record  the  judgment 
rendered  on  the  mortgage?  The  debt  was  fully  paid  and  satis- 
lied,  and  this  discharge  of  the  judgment  shows,  that  he  consid- 
ered the  incumbrance  as  extinguished.  It  is  not  pretended 
that  there  was  any  mistake  in  the  entry  of  satisfaction.  The 
act  was  deliberately  and  intentionally  done,  and  he,  and  those 
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claiming  under  him,  must  abide  the  consequences  resulting 
from  it.  It  would  be  in  clear  violation  of  the  real  intention  of 
the  parties  to  resuscitate  and  set  up  the  imcumbrance. 

It  may  be,  that  Farwell  entered  into  the  arrangement  under 
the  belief  and  expectation,  that  he  would  acquire  an  unincum- 
bered title  to  the  lot.  But  that  would  not  change  the  legal 
aspect  of  the  case.  It  would  only  show  that  the  arrangement 
was  improvidently  made.  A  court  of  equity  will  not  interfere 
to  relieve  a  party  from  the  effects  of  an  injudicious  bargain. 
The  fact  that  Farwell  had  no  actual  knowledge  of  the  bank 
judgments,  forms  no  basis  for  equitable  relief.  He  had  con- 
structive notice  of  their  existence,  and  that  bound  him  as  effect- 
ually as  would  express  notice.  He  must  be  deemed  to  have 
acted  upon  full  knowledge  of  those  judgments.  It  was  his  own 
fault  if  he  did  not  obtain  the  information  before  concluding  the 
arrangement.  He  acted  upon  a  misapprehension  of  his  legal 
rights,  and  not  upon  a  mistake  of  facts.  The  cases  of  Garwood 
V.  Administrators  of  Eldridge,  1  Green's  C.  E.  145,  and  Banth 
V.  Garmo,  1  Sanford's  C.  E.  383,  are  decisive  on  this  point. 

Not  one  of  the  numerous  cases  cited  on  the  argument  goes 
further  than  to  hold,  where  the  mere  equity  of  redemption  is 
released  and  the  note  is  cancelled,  that  the  mortgagee  may  still 
rely  upon  the  mortgage  to  protect  his  title.  But  this  is  a  very 
different  case.  The  debt  and  the  security  were  both  cancelled. 
The  release  of  the  equity  of  redemption  was  not  the  only  con- 
sideration received  by  Farwell.  Besides  the  equit}'  of  redemp- 
tion, he  obtained  the  covenants  of  warranty  of  the  mortgage, 
and  the  relinquishment  of  a  dower  interest  in  the  lot.  Holman 
V.  Bailey,  3  Met.  55,  is  an  authority  very  much  in  point.  In 
March,  Temple  gave  Bailey  a  mortgage  on  real  estate,  to  secure 
the  payment  of  five  promissory  notes,  for  $100  each.  In  April, 
Temple  made  a  mortgage  of  the  same  premises  to  Holman. 
In  May,  Bailey  took  from  Temple  an  absolute  deed  of  the  mort- 
gaged premises,  with  covenants  of  warranty,  in  satisfaction  of 
the  five  notes,  and  of  another  note  for  $300 ;  and  he  gave  up 
the  six  notes ;  but  the  mortgage  was  not  formally  discharged. 
Holman  filed  a  bill  in  equity  against  J3ailey,  to 
*redeem  the  estate  from  the  first  mortgage.  The  court  [*292] 
dismissed  the  bill  on  the  ground,  that  Bailey's  mort- 
gage was  extinguished.  It  said  :  "We  think  it  very  clear,  that 
the  notes  then  given,  including  the  five  secured  by  the  mortgage, 
were  in  fact  paid  and  discharged,  by  Temple,  by  the  agreement 
in  May.     It  was  then  agreed  that  the  estate  should  be  conveyed 
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in  fee,  with  warranty  and  without  condition,  in  full  satisfaction 
and  discharge  of  those  notes  and  the  note  for  $300 ;  and  the 
estate  was  conveyed  pursuant  to  the  agreement,  and  the  notes 
were  given  up  and  cancelled.  These  were  then  at  an  end; 
they  were  effectually  paid  and  extinguished." 

Farwell  having  extinguished  his  incumbrance,  the  lien  of  the 
bank  judgments  attached  upon  ^the  lot.  He  acquired  the  lot 
subject  to  these  judgment  liens,  and  could  transfer  no  greater 
interest  to  Carter.  The  latter  should  have  paid  off  the  judg- 
ments, or  redeemed  from  the  sale  to  Campbell.  These  were  the 
only  modes  of  protecting  his  title. 

The  decree  is  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


The  People  ex  relatione  the  City  of  Chicago  v.  The  Trustees 
OF  the  Illinois  and  Michigan  Canal. 

APPLICATION  FOE  A  MANDAMUS. 

IlililNOIS   AND   MICHIGAN   CANAL— CONDEMNATION   OF  LAND. — The   original 

plan  of  making  the  south  branch  of  the  Chicago  River  a  part  of  the  Illinois  and 
Michigan  Canal  having  been  abandoned,  it  is  not  the  duty  of  the  trustees  to 
condemn  and  appropriate  blocks  fourteen  and  fifteen  in  the  city  of  Chicago  for 
the  pui-pose  of  forming  a  basin,  at  the  confluence  of  the  north  and  south 
branches  of  the  river. 

The  facts  necessary  to  a  full  understanding  of  the  applica- 
tion for  a  mandamus,  as  well  as  the  laws  upon  which  the  ap- 
plication was  founded,  are  stated  in  the  opinion  pf  the  court. 

S.  S.  Hayes,  G.  Goodrich,  J.  H.  Collins,  and  D.  McIlroy, 
for  the  application. 

J.  N.  Arnold,  contra. 

Treat,  C.  J.  The  44th  section  of  the  "Act  for  the  construc- 
tion of  the  Illinois   and  Michigan  Canal,"  approved   January 

9th,  1836,  provided:  "The  said  canal  shall  commence 
[*293]    at  or  *near  the  town  of  Chicago,  on  canal  lands,  and 

shall  terminate  near  the  mouth  of  the  Little  Vermillion 
in  La  Salle  county,  and  on  land  owned  by  the  State."  The  2d 
section  of  an  act  to  amend  the  foregoing  act,  approved  March 
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2d, .1837,  provided:  "That  it  shall  be  the  duty  of  the  commis- 
sioners authorized  to  be  elected  by  this  act,  to  proceed  imme- 
diately and  without  delay,  to  the  prosecution  and  final  completion 
of  said  canal,  upon  the  plan  set  out  by  the  commissioners  in  the 
year  1836,  in  all  respects."  The  7th  and  8th  sections  of  the 
"Act  to  provide  for  the  sale  of  certain  canal  lands,  and  for  other 
purposes,"  approved  July  21st,  1837,  are  as  follows:  Section 
7,  "The  canal  commissioners  are  authorized  to  enlarge  the  nat- 
ural basin  at  the  north  and  south  branches  of  the  Chicago  River, 
so  as  to  render  the  same  as  useful  and  convenient  as  possible; 
and  block  seven,  of  the  canal  lots  in  the  city  of  Chicago,  shall 
be  reserved  from  sale  for  the  purpose  of  exchanging  the  same 
for  block  number  fourteen,  which  will  be  required  to  be  removed 
in  the  enlargement  of  the  said  basin ;  and  the  said  commis- 
sioners are  hereby  required  to  cause  the  aforesaid  block,  num- 
ber fourteen,  to  be  appropriated  for  the  purpose  aforesaid,  and 
to  proceed  to  obtain  the  title  to  the  same,  in  the  manner  pro- 
vided by  law  for  obtaining  lands  or  materials  for  the  use  of  the 
canal."  Section  8,  "When  the  board  of  appraisement  shall  ap- 
praise the  said  block  fourteen,  they  shall  also  appraise  the 
aforesaid  block  seven,  and  if  the  owners  of  block  fourteen  will 
take  in  exchange  for  the  same,  block  number  seven,  at  the  ap- 
praisement thereof,  the  canal  commissioners  are  authorized  to 
make  the  exchange,  taking  from  the  said  owner  a  sufficient  con- 
veyance for  said  block  to  the  State,  and  giving  to  such  owner  a 
certificate  of  purchase  for  block  seven,  stating  therein  the  facts 
of  the  transaction ;  and  if  block  seven  shall  be  appraised  to 
more  than  block  fourteen,  the  said  owner  shall  be  required  to 
pay  the  dijBference  in  a  reasonable  time,  to  be  fixed  by  the  canal 
commissioners ;  and  upon  such  payment  being  made,  the  said 
owner  shall  be  entitled  to  a  patent  for  the  same ;  but  if  said 
block  shall  be  valued  to  less  than  block  fourteen,  or  the  same 
sum,  he  shall  be  entitled  to  a  patent,  upon  executing  the  con- 
veyance aforesaid.  If  the  difference  in  value  shall  be  in  favor 
of  the  said  owner,  the  canal  commissioners  shall  pay  the  same 
out  of  the  canal  fund ;  but  if  no  such  agreement  is  made,  as 
herein  contemplated,  the  aforesaid  block  fourteen  shall,  never- 
theless, be  obtained  and  appropriated,  as  herein  provided,  and 
block  number  seven  shall  be  subject  to  sale  as  other  lots  in  Chi- 
cago now  are." 

By  the  provisions  of  the  "Act  to  provide  for  the  com- 
pletion *of  the  Illinois  and  Michigan  Canal,  and  for  the    [*294] 
payment  of  the  canal  debt,"  approved  February  21st, 
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IS-iS,  the  canal  and  all  the  unsold  lands  and  lots  belonging  to 
the  canal  fund,  were  granted  to  the  trustees  of  the  Illinois  and 
Michigan  canal,  as  security  for  the  loan  authorized  by  that  act, 
for  the  purpose  of  completing  the  canal.  The  8th  section  de- 
clares, that  the  trustees  "shall  possess  all  the  powers  and  per- 
form all  the  duties  conferred  upon  the  board  of  commissioners 
of  the  Illinois  and  Michigan  Canal."  The  13th  section  declares, 
that  the  "trustees,  when  appointed,  are  hereby  authorized  to 
take  possession  of  the  said  canal,  lands,  property,  and  assets, 
granted  to  them  by  this  act,  and  proceed  to  complete  the  same. 
They  are  hereby  authorized  to  make  such  changes  and  altera- 
tions of  the  original  place  of  said  canal  as  they  may  deem  ad- 
visable, without  reducing  its  present  capacity,  or  materially 
changing  its  present  location,  having  due  regard  to  economy, 
permanency  of  the  work,  and  an  adequate  supply  of  water  at  all 
seasons."  The  same  section  requires  the  trustees,  after  the 
completion  of  the  canal,  to  sell  all  the  lands,  lots,  and  water 
power  granted  to  them  by  the  act.  The  18th  section  provides, 
that  the  act  shall  go  into  effect  as  soon  as  the  full  amount  of 
the  loan  shall  be  subscribed,  and  the  trustees  be  appointed ; 
and  it  repeals  so  much  of  the  prior  laws  on  the  subject  of  the 
canal,  as  conflicts  with  the  provisions  of  this  act. 

The  6tli  and  7th  sections  of  the  "Act  to  drain  a  marsh  in 
Gross-point  precinct,  in  Cook  county,  and  for  other  purposes, " 
approved  March  3d,  1845,  are  as  follows:  Section  6,  "The  Tth 
section  of  an  act  to  provide  for  the  sale  of  certain  canal  lands, 
and  for  other  purposes,  approved  July  21st,  1837,  is  hereby  so 
amended  as  to  authorize  the  trustees  who  may  be  appointed  in 
pursuance  of  an  act  to  provide  for  the  completion  of  the  Illinois 
and  Michigan  Canal,  and  the  payment  of  the  canal  debt,  ap- 
proved February  21st,  1843,  to  cause  block  number  fifteen,  in 
the  original  town  of  Chicago,  to  be  appropriated  if  they  shall 
think  proper  for  the  same  purpose  as  is  block  fourteen  of  said 
city,  by  virtue  of  said  first-mentioned  section.  And  the  said 
commissioners  or  trustees  shall  proceed  forthwith,  to  perfect  the 
exchange  of  block  fourteen  aforesaid  for  block  seven  as  contem- 
plated by  the  said  act,  to  which  this  section  is  an  amendment ; 
and  also  in  like  manner  und6r  the  provisions  of  said  act  to 
obtain  the  title  to  said  block  fifteen."  Section  7,  "And  the 
said  commissioners  or  trustees  are  hereby  further  empowered 
to  make  any  arraiic:eraent  with  the  city  of  Chicago,  or  any  indi- 
vidual, for  the  excavation  in  whole  or  in  part  of  the  canal 
basin  referred  to    in  the  7th  section  of  the  act  first  named, 
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*as  they  may  judge  best  and  expedient ;  provided  such  [*295] 
excavation  can  be  done  without  any  expense  to  the  State. " 

The  trustees  of  the  Illinois  an-d  Michigan  Canal  were  appointed 
in  May,  1845 ;  and  the  canal  property  was  conveyed  to  them  in 
June  of  the  same  year. 

At  the  June  term,  1852,  the  city  of  Chicago  presented  a  peti- 
tion to  this  court,  alleging  that  it  was  ready  and  willing  to  con- 
struct a  commodious  basin  at  the  confluence  of  the  north  and 
south  branches  of  the  Chicago  Eiver,  by  the  excavation  of  blocks 
fourteen  and  fifteen,  without  expense  to  the  State ;  and  praying 
that  the  trustees  of  the  Illinois  and  Michigan  Canal  might  be 
compelled  by  mandamus  to  cause  those  blocks  to  be  condemned 
and  appropriated  for  that  purpose.  The  trustees  dispensed  with 
the  issuing  of  an  alternative  mandamus,  and  filed  an  answer  to 
the  petition.  It  alleges  in  substance,  among  other  things,  that 
when  the  act  requiring  a  basin  to  be  constructed  was  passed, 
the  plan  was  to  tow  canal  boats  along  the  banks  of  the  south 
branch  of  the  Chicago  Eiver,  in  which  event  a 'basin  at  its  mouth 
would  be  necessary  for  the  accommodation  of  canal  boats ;  that 
the  plan  of  using  the  south  branch  as  part  of  the  canal  was 
deemed  inexpedient,  and  abandoned,  and  the  trustees  had  there- 
fore declined  to  construct  the  basin ;  that  the  canal  terminates 
four  miles  from  the  confluence  of  the  two  branches,  and  the 
trustees  exact  no  tolls  from,  and  have  no  control  over  boats  in 
the  south  branch ;  that  the  south  branch,  from  its  mouth  to  the 
termination  of  the  canal,  is  wide  enough  to  enable  canal  boats 
to  pass  each  other;  that  the  construction  of  the  basin  is  not 
necessary  for  the  accommodation  of  canal  boats,  they  being  well 
accommodated  in  the  river  and  its  branches. 

The  cause  is  submitted  to  the  court  on  a  demurrer  to  the 
answer. 

If  the  original  plab  of  making  the  south  branch  of  the  Chi- 
cago Eiver  a  part  of  the  canal  had  been  carried  into  effect,  it 
might  be  the  duty  of  the  trustees  to  construct  a  basin  at  the  con- 
fluence of  the  two  branches,  or  condemn  and  appropriate  blocks 
fourteen  and  fifteen  for  that  purpose.  The  canal  would  then 
terminate  at  the  place  of  the  projected  basin.  The  basin  would 
be  a  part  of  the  canal.  Boats  would  pass  directly  from  the 
canal  into  the  basin.  But  the  trustees  have  terminated  the 
canal  at  another  point.  A  basin  at  the  confluence  of  the  two 
branches,  would  now  form  no  part  of  the  canal.  There  would 
be  no  necessary  connection  between  them.  The  basin  would  not 
even  be  an  appendage  of  the  canal.     It  would  be  a  misappli- 
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cation  of  terms  to  characterize  it  as  a  "canal  basin." 
[*296]    *Boats  would  have  to  pass  four  miles  from  the  canal  to 

reach  the  basin.  The  basin  would  not  be  under  the  con- 
trol of  the  trustees.  It  would  be  subject  to  the  regulations  of 
the  city.  It  would  in  fact  be  made  for  the  benefit  of  Chicago 
and  commerce  generally ;  and  not  for  the  benefit  of  the  canal, 
or  the  accommodation  of  those  doing  business  upon  it.  It  was 
never  the  design  of  the  legislature  that  a  basin  should  be  con- 
structed at  the  expense  of  the  canal  fund,  which  would  have  no 
immediate  connection  with  the  canal,  and  which  would  not  be 
necessary  for  the  purposes  of  the  canal.  The  canal  lands  were 
granted  to  the  State  to  enable  it  to  open  a  canal  between  the  navi- 
gable waters  of  Lake  Michigan  and  the  Illinois  River.  The  same 
were  not  to  be  applied  to  the  improvement  of  the  harbor  at  Chi- 
cago, or  to  any  other  purpose  not  directly  connected  with  the  in- 
terests of  the  canal.  The  State  seems  to  have  acted  upon  this 
view,  in  all  its  legislation  on  the  subject  of  the  canal.  The  courts 
should  not  hold  that  it  designed  to  divert  any  portion  of  this  fund 
from  its  legitimate  object,  unless  the  intention  to  do  so  is  clear 
and  manifest.  The  primary  object  in  requiring  a  basin  to  be  con- 
structed, was  to  promote  the  interests  of  the  canal.  The  legisla- 
ture acted  upon  the  supposition  that  the  canal  would  extend  to 
the  mouth  of  the  south  branch,  and  that  the  accumulation  of 
boats  at  that  point  would  render  a  basin  necessary  for  their  con- 
venience and  accommodation.  This  consideration  induced  the 
various  provisions  in  reference  to  the  basin.  Such  was,  then, 
the  plan  for  the  construction  of  the  canal,  and  that  plan  would 
have  to  be  pursued  unless  changed  by  competent  authority. 
But  the  trustees  were  expressly  authorized  to  make  such  changes 
and  alterations  in  the  plan  of  the  can^l  as  they  might  deem 
expedient,  so  as  not  to  reduce  its  capacity  for  business,  or  ma- 
terially change  its  location,  or  increase  the  cost,  or  prevent  an 
adequate  supply  of  water.  It  is  evident  that  the  termination 
of  the  canal  at  Bridgeport,  has  not  increased  the  cost  of  its 
construction.  It  is  not  pretended  that  the  change  has  dimin- 
ished the  supply  of  water.  There  is  nothing  in  the  case  to 
bhow  that  it  has  reduced  the  capacity  of  the  canal  for  the  trans- 
action of  business.  And  from  the  lights  before  us,  we  are  not 
inclined  to  hold  that  the  change  is  material,  or  detrimental  to 
the  interests  of  the  canal.  The  present  canal  accommodates 
the  same  line  of  transportation,  and  answers  the  same  general 
purposes.  It  connects  the  waters  of  Lake  Michigan  with  those 
of  the   Illinois   Eiver.     Boats  pass  through  it  from  the  lake 
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to  the  river.  The  only  change  is  in  the  length  of  the  canal. 
It  receives  boats  from  and  discharges  them  into  the  south 
branch,  instead  of  receiving  them  from  and  discharging 
*them  mto  the  Chicago  Eiver.  There  is  no  difficulty  in  [*29T] 
boats  passing  up  and  down  this  branch,  or  remaining 
therein.  For  all  practical  purposes,  there  is  canal  navigation 
from  the  lake  to  the  Illinois  Eiver.  We  are  not  prepared  to  say 
that  the  trustees  violated  their  duty  in;  so  changing  the  plan 
of  the  canal,  as  to  terminate  it  at  Bridgeport  instead  of  at  the 
confluence  of  the  north  and  south  branches  of  the  Chicago 
Eiver.  It  follows,  we  think,  that  they  are  not  bound  to  con- 
demn and  appropriate  the  blocks  in  question  for  the  purposes  of 
a  basin.  The  provisions  in  reference  to  the  basin  must  be  un- 
derstood in  connection  with  the  authority  conferred  on  the 
trustees  to  change  the  plan  of  the  canal.  If  the  change  of  the 
canal  rendered  the  excavation  of  this  ground  unnecessary  for 
the  purposes  of  a  canal  basin,  then  those  provisions  became  in- 
applicable and  inoperative.  The  direction  to  the  trustees  to 
appropriate  these  blocks  was  made  in  connection  with  authority 
to  do  another  act,  that  would  render  the  appropriation  unneces- 
sary ;  and  when  that  authority  was  exercised  and  the  act  per- 
formed, the  direction  ceased  to  be  obligatory.  If  the  original 
plan  had  been  carried  out,  the  direction  might  have  continued 
binding  on  the  trustees.  But  under  authority  vested  in  them,  a 
state  of  case  has  arisen  that  dispenses  with  its  performance. 

The  demurrer  must  be  overruled;  and  the  application  for  a 
mandamus  be  denied.  Application  denied. 


'  Lewis  S.  Spanglek,  Plaintiff  in  Error,  v.  Andkew  Jacoby, 
Defendant  in  Error. 

ERKOK  TO  Mcdonough. 

Evidence— Statute  book,  not  conclusive  as  to  passage  op  act— 
Othek  evidence. — A  majority  of  all  the  members  elected  to  either  branch  of 
the  General  Assembly  must  concur  in  the  final  passage  of  a  bill,  or  the  act  has 
no  force. 

Cited:  Journal  must  show  ayes  and  nays:  25  111.  18o  [165;]  89  111.  362;  93 
111.  214.  Validity  of  law,  right  to  resort  to  journal:  35  111.  140;  16  111.  553;  17  111. 
153;  19  111.  327.""  Passage  of  statutes:  68  111.  164.  Doctrine  as  to  journals:  62 
111.  255;  43  111.  79. 

Evidence — Statute  book,  not  conclusive  as  to  the  passage  of  an  act. — See 
Turley  v.  County  of  Logan,  17  HI.  151,  note  in  this  edition. 
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The  ayes  and  noes  taken  on  the  passage  of  the  bill,  is  the  only  test  of  its  va- 
lidity; and  this  vote  must  be  entered  on  the  journal. 

The  printed  stsitute  book  is  not  conclusive,  but  may  be  corrected  by  the  orig- 
inal act  on  file  in  the  office  of  the  Secretary  of  State. 

It  may  be  shown  from  the  journals  of  either  branch  of  the  legislature,  that  a 
particular  act  was  not  passed  in  the  mode  prescribed  by  the  constitution. 

If  a  contest  arises  as  to  the  passage  of  an  act,  the  journal  may  be  appealed  to, 
to  settle  it. 

Same — Signatures. — The  signatures  of  the  speakers  and  the  governor,  to  an 
act,  are  presumptive,  that  it  became  a  law  in  pursuance  of  the  constitution;  but 
this  presumption  may  be  overthrown  by  the  journals. 


[*298]  *The  bill  of  exceptions  in  this  case  shows,  that  the 
defendant  in  the  circuit  court  moved  to  quash  the  sum- 
mons issued  in  the  case,  because  the  said  summons  was  made 
returnable  on  the  first  Monday  of  May,  a.  d.  1853,  on  the  first 
day  of  the  term  of  the  McDonough  circuit  court,  when  by  law 
no  term  of  said  court  was  authorized,  but  the  same  should  be 
held  on  a  different  month.  The  summons  and  the  return  of 
the  sheriff  are  also  shown. 

The  agreed  case  shows,  that  prior  to  the  meeting  of  the  leg- 
islature then  next  preceding,  the  times  fixed  for  holding  the 
McDonough  circuit  court  were  the  third  Mondays  in  April  and 
November  of  each  year ;  that  at  the  preceding  session  of  the 
legislature,  a  bill  was  introduced  in  the  senate  of  said  legisla- 
ture, in  which  it  was  provided  that  McDonough  county  should 
be  added  to  the  fifteenth  judicial  circuit  and  be  part  thereof, 
(said  county  having  previously  constituted  a  part  of  the  fifth 
judicial  circuit,)  and  that  the  times  of  the  holding  of  the  circuit 
court  in  said  county  should  thereafter  be  on  the  first  Mondays 
in  May  and  September,  to  be  in  force  from  its  passage ;  that 
said  bill  having  passed  the  senate,  was  reported  to  the  house  of 
representatives,  where  it  was  amended ;  that  said  bill  was  sent 
to  the  senate  (without  having  been  read  the  third  time,  or  the 
ayes  and  noes  called,  so  far  as  is  shown  by  the  journal  of  the 
house  of  representatives)  for  their  concurrence ;  and  that  the 
senate  concurred  in  the  amendment,  and  passed  the  bill;  that 
said  bill  was  signed  by  the  speakers  of  the  two  houses  and  by 
the  governor.  A  certified  copy  of  the  journals  of  both  houses, 
having  reference  to  the  act  in  question,  ajipears  in  the  bill  of 
exceptions. 

0.  C.  Skinner,  Judge,  at  this  May  term,  1852,  of  the  Mc- 
Donough Circuit  Court,  overruled  the  motion,  refused  to  quash 
the  summons,  and  gave  judgment  for  the  plaintiff,  to  which  pro- 
ceedings the  defendant  excepted,  and  sued  out  this  writ  of  error. 
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E.  S.  Blackwell,  for  plaintiff  in  error. 

N.  H.  Purple  and  B.  C.  Cook,  for  defendant  in  error. 

Treat,  C.  J.  The  constitution  contains  the  following  pro- 
visions:  "Each  house  shall  keep  a  journal  of  its  proceedings." 
Art.  3,  §  13.  "On  the  final  passage  of  al-1  bills,  the  vote  shall 
be  by  ayes  and  noes,  and  shall  be  entered  on  the  journal;  and 
no  bill  shall  become  a  law  without  the  concurrence  of  a  majority 
of  all  the  members  elect  in  each  house."  Art  3, 
§  21.  *"Every  bill,  having  passed  both  houses,  shall  [*299] 
be  signed  by  the  speakers  of  their  respective  houses." 
Art.  3,  §  23.  "Every  bill  which  shall  have  passed  the  senate  and 
house  of  representatives  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  governor ;  if  he  approve,  he  shall  sign  it. "  Art. 
4,  §  21. 

A  majority  of  all  the  members  elected  to  either  branch  of  the 
general  assembly,  must  concur  in  the  final  passage  of  a  bill. 
This  is  indispensable  to  its  becoming  a  law.  Without  it,  the 
act  has  no  more  force  than  the  paper  upon  which  it  is  written. 
The  vote  must  be  taken  by  ayes  and  noes.  The  constitution 
prescribes  this  as  the  test,  by  which  to  determine  whether  the 
requisite  number  of  members  vote  in  the  affirmative.  The  vote 
must  also  be  entered  on  the  journal.  The  office  of  the  journal 
is  to  record  the  proceedings  of  the  house,  and  authenticate  and 
preserve  the  same.  It  must  appear  on  the  face  of  the  journal, 
that  the  bill  passed  by  a  constitutional  majority.  These  direc- 
tions are  all  clearly  imperative.  They  are  expressly  enjoined  by 
the  fundamental  law,  and  cannot  be  dispensed  with  by  the 
legislature.  There  are  some  other  requirements  equally  essen- 
tial, and  that  can  no  more  be  disregarded.  A  bill  must  be 
signed  by  the  speakers  of  both  houses,  and  then  presented  to 
the  governor  for  his  action.  If  he  consents,  his  approval  is  in- 
dorsed on  the  bill ;  if  he  returns  it  with  objections,  it  must 
again  be  passed  through  each  house  by  a  majority  of  all  its 
members.  If  he  does  not  return  the  bill  within  ten  days,  and 
the  legislature  still  remains  in  session,  it  becomes  a  law  without 
his  signature. 

When  an  act  has  gone  through  all  the  forms  of  legislation, 
it  is  deposited  in  the  office  of  the  Secretary  of  State.  E.  S.  ch. 
96,  §  T.  The  journals  of  the  two  houses  take  the  same  direction. 
E.  S.  ch.  96,  §  8.  They  all  become  records  of  his  office,  and 
may  be  certified  as  such,  under  the  seal  of  the  State.  E.  S.  ch. 
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06,  §  5.  The  printed  statute  book  is  evidence  of  the  acts  con- 
tained therein.  E.  S.  ch.  40,  §  1.  It  is,  however,  not  concla- 
sive,  but  may  be  corrected  by  the  original  acts  on  file  in  the 
secretary's  office.  It  is  competent  to  go  behind  a  printed  statute, 
and  show  from  the  enrolled  law  that  it  is  erroneously  published. 
De  Bow  V.  The  People,  1  Denio,  9 ;  Eex  r.  Jeffries,  1  Strange, 
446 ;  Beecher  v.  James,  2  Scam.  462.  The  journals  of  either 
branch  of  the  legislature,  are  the  proper  evidence  of  the  action 
of  that  branch,  upon  all  matters  before  it.  1  Greenl.  on  Evi- 
dence, §  490;  Boot  v.  King,  7  Cowen,  613;  Jones  v.  Eandall, 
Cowper,  17. 

In  our  opinion,  it  is  clearly  competent  to  show  from  the  jour- 
nals of  either  branch  of  the  legislature,  that  a  particu- 
[*300]  lar  act  was  *not  passed  in  the  mode  prescribed  by  the 
consitution,  and  thus  defeat  its  operation  altogether. 
The  constitution  requires  each  house  to  keep  a  journal,  and  de- 
clares that  certain  facts,  made  essential  to  the  passage  of  a  law, 
shall  be  stated  therein.  If  those  facts  are  not  set  forth,  the 
conclusion  is  that  they  did  not  transpire.  The  journal  is  made 
up  under  the  immediate  direction  of  the  house,  and  is  presumed 
to  contain  a  full  and  complete  history  of  its  proceedings.  If  a 
certain  act  received  the  constitutional  assent  of  the  body,  it  will 
so  appear  on  the  face  of  its  journal.  And  when  a  contest  arises 
as  to  whether  the  act  w-as  thus  passed,  the  journal  may  be  ap- 
pealed to  to  settle  it.  It  is  the  evidence  of  the  action  of  the 
house,  and  by  it  the  act  must  stand  or  fall.  It  certainly  was 
not  the  intention  of  the  framers  of  the  constitution,  that  the 
signatures  of  the  speakers  and  the  executive  should  furnish  con- 
clusive evidence  of  the  passage  of  a  law.  The  presumption 
indeed  is,  that  an  act  thus  verified,  became  a  law  pursuant  to 
the  requirements  of  the  constitution,  but  that  presumption  may 
be  overthrown.  If  the  journal  is  lost  or  destroyed,  this  pre- 
sumjition  will  sustain  the  law,  for  it  will  be  intended  that  the 
proper  entry  was  made  on  the  journal.  But  when  the  journal 
is  in  existence,  and  it  fails  to  show  that  the  act  was  passed  in 
the  mode  prescribed  bj'^  the  constitution,  the  presumption  is 
overcome,  and  the  act  must  fall.  This  view  is  sustained  by  ad- 
judged cases.  In  the  case  of  the  State  r.  McBride,  4  Missouri, 
303,  the  court  looked  into  the  journals  of  the  legislature  to  as- 
certain whether  a  constitutional  amendment,  which  had  been 
enrolled  and  declared  to  be  a  part  of  the  constitution,  was  in 
fact  ratified  by  the  requisite  number  of  members  of  the  legisla- 
ture. In  Green  v.  Graves,  1  Doug.  351,  the  court  held  on  de- 
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murrer  to  a  declaration  upon  a  note  given  to  the  Bank  of  Niles, 
that  the  bank  had  no  legal  existence,  because  the  act  under 
which  it  was  organized,  did  not  receive  the  assent  of  two  thirds 
of  the  members  of  the  legislature.  See,  also,  Purdy  v.  The 
People,  2  Hill,  31,  and  4  Hill,  14. 

The  act  in  question  was  signed  by  the  speakers  of  the  two 
houses,  and  it  received  the  assent  of  the  executive.  Prima  facie, 
therefore,  it  became  a  law.  But  the  journal  of  the  house  of 
representatives  fails  wholly  to  show,  that  it  was  ever  put  upon 
its  final  passage  in  that  house ;  in  other  words,  it  does  not  ap- 
pear that  it  passed  with  the  concurrence  of  a  majority  of  the 
members  elect  of  that  body.  The  act  did  not  become  a  law  in 
pursuance  of  the  provisions  of  the  constitution,  and  it  is  there- 
fore null  and  void. 

The  judgment  is  Teversed. 

Judgment  reversed. 


*Fkancis  Burnap,  Plaintiff  in  Error,  v.  James  M.  Wight,    [*301] 
Defendant  m  Error. 

EREOR  TO  WINNEBAGO. 

Weit  of  ne  exeat — Bond — Measijke  of  damages. — In  an  action  on  a  bond, 
given  on  suing  out  a  writ  of  ne  exeat,  nominal  damages,  at  least,  will  be  recov- 
ered, if  the  suit  in  which  the  bond  was  given  was  not  prosecuted  with  effect; 
and  if  the  writ  was  sued  out  without  just  cause,  such  damages  as  have  been 
wrongfully  sustained  may  be  recovered,  but  these  must  naturally  result  from 
the  issuing  of  the  process,  and  must  not  be  remote  or  speculative. 

Same — Intent. — The  intent  with  which  the  writ  was  issued  is  not  a  proper 
subject  of  inquiry  in  such  an  action. 

Same — Malice.^  If  the  writ  is  sued  out  maliciously,  the  defendant  may 
maintain  an  action  for  a  malicious  prosecution,  when  a  different  rule  will  prevail. 

Pleading — Sxikplusage— Arkest  of  judgment.— Where  unnecessary  al- 
leg;\tions  are  made  in  a  declaration,  which  are  irrelevant,  they  will  be  rejected  as 
surplusage.  Such  allegations  will  not  vitiate  even  on  special  demurrer.  After 
a  general  verdict,  judgment  will  not  be  arrested  because  of  such  faulty  alle- 
gations. 

This  was  an  action  of  debt,  commenced  by  Burnap  against 
Wight,  upon  a  bond  given  upon  the  issuing  of  a  writ  of  ne  exeat 
against  the  former,  at  the  instance  of  certain  parties  for  whom 
Wight  acted  as  the  attorney,  and  in  that  capacity  made  the 
affidavit  upon  which  the  process  issued. 

Cited:  Pleading— surplusage:  46  111.  176.  Measure  of  damages:  16  111.  527. 
Malicious  prosecution,  action  lies  when:  56  111.  77. 
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Burnap  was  arrested  upon  the  process,  and  committed  to  the 
custody  of  the  sheriff.  The  declaration  contained  several 
counts,  which  embraced  man}'^  causes  of  complaint.  The  peti- 
tion upon  which  the  ne  exeat  issued,  was  dismissed  in  the  circuit 
court.  This  was  the  foundation  of  Ihe  action.  To  the  declara- 
tion a  special  demurrer  was  filed.  The  demurrer  was  sustained 
to  the  declaration,  at  November  term,  1S47,  of  the  \Yinnebago 
Circuit  Court,  Jesse  B.  Thomas,  Justice,  presiding. 

Francis  Burnap,  pro  se. 

J.  Marsh,  for  defendant  in  error. 

Treat,  C.  J.  The  condition  of  the  bond  given  by  the  plain- 
tiff on  suing  out  a  writ  of  ne  exeat  is,  that  he  "will  prosecute 
his  bill  or  petition  with  effect ;  and  that  he  will  reimburse  to 
the  defendant  such  damages  and  costs  as  he  shall  wrongfully 
sustain  by  occasion  of  the  said  writ."  The  statute  provides : 
"If  any  defendant  to  such  writ  of  ne  exeat  shall  think  himself 
aggrieved,  he  may  bring  suit  on  such  bond ;  and  if,  on  trial,  it 

shall  appear  that  such  writ  of  ne  exeat  was  prayed  for 
[*302]    without  *a  just  cause,  the  person  injured  shall  recover 

damages,  to  be  assessed,  as  in  other  cases,  on  penal 
bonds."  E.  S.  ch.  72,  §  3.  If  the  plaintiff  fails  to  prosecute 
his  suit  with  effect,  the  defendant  is  entitled  to  recover  nominal 
damages,  at  least,  in  an  action  on  the  bond.  And  if  the  writ 
is  sued  out  without  just  cause,  he  may  recover  such  damages  as 
lie  wrongfully  sustains  by  reason  thereof.  But  these  damages 
must  be  such  as  naturally  result  from  the  issuing  of  the  writ, 
and  can  be  measured  by  a  pecuniary  standard ;  remote  and 
speculative  damages  are  not  to  be  taken  into  consideration. 
Nor  does  the  intent  with  which  the  writ  is  obtained  form  the 
proper  subject  of  inquiry.  If  the  writ  issues  without  good 
cause,  the  condition  of  the  bond  is  equally  violated,  whether 
the  plaintiff  acts  in  good  or  bad  faith.  The  direct  pecuniary 
injury  to  the  defendant  may  be  as  great  in  the  one  case  as  in 
the  other.  This  direct  pecuniary  loss  is  all  that  can  be  recov- 
ered in  an  action  on  the  bond.  If  the  writ  is  sued  out  mali- 
ciously, and  without  probable  cause,  the  defendant  may  main- 
tain an  action  for  malicious  prosecution.  And  in  such  an 
action  he  may  recover  damages  for  every  injury  to  his  credit, 
business,  or  feelings.  Such  matters  are  peculiarly  the  proper 
subjects  of  inquiry ;  and  the  jury  may  give  damages  commen- 
surate with  the  injuries  sustained.     But  such  injuries  as  may 
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be  redressed  only  where  malice  exists  and  probable  cause  is 
wanting,  ought  not  to  be  taken  into  consideration  in  an  action 
on  the  bond.     See  Pettit  v.  Mercer,  8  B.  Mon.  51. 

In  the  present  case,  if  the  allegations  of  the  declaration  are 
true,  the  plaintiff  has  a  clear  right  of  action  on  the  bond.     He 
is   entitled  to  recover  damages  for  the  failure  to  prosecute  the 
suit  with  effect ;    for  the  costs  and  expenses  necessarily  incurred 
in  defending  the  suit,  in  procuring  his  release  from  arrest,  and  in 
supporting  himself  while  in  custody  under  the  writ ;  and  for  the 
actual  loss  of  his  labor  while  under  arrest.      These  losses  pro- 
ceed directly  from  the  issuing  of  the  writ ;    and  they  are  capable 
of  being  estimated  in  money.      But  beyond  compensation  for 
these  injuries,  the  plaintiff  cannot  recover  in  this  action.     For 
any  injury  to  his  credit  or  reputation,  or  interruption  or  hinder- 
ance  in  business,  or  pain  of  body  or  mind,  he  must  seek  redress 
in  an  action  for  malicious  prosecution,  or  false  imprisonment. 
The  declaration  shows  a  good  cause  of  action.      It  alleges  that 
the  suit  was  not  prosecuted  with  effect ;     that  the  plaintiff  was 
deprived  of  the  use  of  his  labor  for  more  than  two  months  ; 
and  that  he  necessarily  incurred  great  expense  in   defending 
the  suit,  in  procuring  his  release  from  arrest,  and  in  supporting 
himself  while  in  custody;    and  he  claims  to  recover  damages 
in  respect  of  all  these  injuries.     The  fact  that  he  claims 
*damages  on  account  of  other  injuries,  does  not  vitiate    [*303] 
the  declaration.     The  allegations  respecting  his  credit, 
business,  and  the  like,  may  properly  be  rejected  as  surplusage. 
Excluding  them  entirely  from  the  declaration,  it  still  shows  a 
good  cause  of  action.     They  may  be  stricken  out  on  motion  ;  or 
the  court  will  not  allow  any  evidence  to  be  given  under  them  on 
the  trial.     It  is  well  settled,  that  where  unnecessary  allegations 
are  madq  in  a  declaration,  which  are  foreign  and  irrelevant  to 
the  cause,  they  will  be  rejected  as  surplusage,  and  need  not  be 
proved ;    nor  will   they  vitiate  even  on  special  demurrer.      1 
Chitty's  PI.  262  ;  Stephen's  PL  524 ;  Tucker  v.  Eandall,  2  Mass. 
283 ;  Grannis  v.  Clark,  8  Cow.  36 ;  Wilmarth  v.  Mountford,  8 
Serg.  &  Rawle,  124.     And  after  a  general  verdict  for  the  plain- 
tiff, the  judgment  will  not  be  arrested,  but  it  will  be  presumed 
that'  no  damages  were  given  on  the  faulty  allegations.     Steele  v. 
Western  Ireland  Navigation  Company,  2  Johns.  283 ;  Richards 
V.  Farnham,  13  Pick.  451. 

The  circuit  court  erred  in  sustaining  the  demurrer ;  and  the 
judgment  must  be  reversed,  and  the  cause  be  remanded  for  fur- 
ther proceedings.  Judgment  reversed. 
Voii.  14—21  321 
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MOTION  TO  DISMISS  WKIT  OF  EKKOR. 

Statute  of  limitations — Pkactice. — A  defence  of  the  statnte  of  limita- 
tious  cannot  be  interjiosed  by,  a  motion  to  dismiss;  it  must  be  relied  on  by  ple<i. 

Same — Writ  of  ekeob — Time.— Where  a  writ  of  error  is  sued  out  within 
five  years,  the  faihire  to  have  the  process  served  before  the  expiration  of  the  tive 
years,  does  not  bring  the  case  within  the  operation  of  the  statute. 

The  defendant  in  error  entered  a  motion  to  dismiss  the  writ 
of  error  for  the  reason,  that  the  writ  was  not  issued  until  after 
five  years  from  the  rendition  of  the  judgment  in  the  circuit 
court.  That  no  writ  of  error  was  issued  and  delivered  to  the 
proper  officer  for  service  before  the  expiration  of  five  years  ;  that 
the  writ  of  error  and  scire  facias  were  not  delivered  by  the  plain- 
tiff in  error  for  the  purpose  of  being  served  until  after  the  ex- 
piration of  five  years  from  the  rendition  of  judgment. 

J.  Marsh,  for  the  motion. 

[*304]     *Francis  Burnap,  in  person,  contrd, 

» 

Treat,  C.  J.  Wight  recovered  a  judgment  against  Burnap 
on  the  3d  of  November,  1847.  Burnap  sued  out  a  writ  of  error 
on  the  23d  of  September,  1S52,  which  was  not  delivered  to  the 
keeper  of  the  record  until  the  2d  of  June,  1853.  A  scire  facias, 
issued  at  the  same  time,  was  not  put  into  the  hands  of  the 
sheriff  till  the  1st  of  June,  1853.  A  motion  is  now  made  to  dis- 
miss the  writ  of  error,  because  the  statute  of  limitations  operates 
as  a  bar  to  its  prosecution. 

The  motion  must  be  refused  on  two  grounds.  1.  A  defence 
of  the  statute  of  limitations  cannot  be  interposed  by  a  motion  to 
dismiss.  It  must  be  relied  on  by  plea,  so  that  the  plaintiff  may 
reply  that  the  case  is  within  the  exceptions  in  the  statute.  2. 
The  record  shows  that  no  such  defence  can  avail  the  defendant. 
The  writ  of  error  was  sued  out  within  five  years  from  the  ren- 
dition of  the  judgment.  The  issuing  of  the  writ  was  the  com- 
mencement of  the  suit  in  this  court.  The  bar  of  the  statute 
was  not  then  complete.  The  failure  to  have  the  process  served 
before  the  expiration  of  the  five  years,  did  not  bring  the  case 
within  the  operation  of  the  statute.     It  was  served  before  the 

Cited:  104  111.  7G;  107  111.  293. 
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return  day.  There  is,  therefore,  no  pretence  for  saying  that  the 
plaintiff  caused  the  writ  to  issue  without  any  intention  of  prose- 
cuting it. 

The  motion  is  denied.  Motion  denied. 


John  Feink  et  al.,  Plaintiffs  in  Error,  v.  Jacob  Darst,  Defendant 

in  Error. 

EREOK  TO  PEOKIA. 

Conveyance — Subsequently  acquired  title. — A  deed  which  grants, 
sells,  and  conveys  to  A.  B.  all  the  right,  title,  and  interest  in  and  unto  certain  de- 
scribed lands,  which  the  vendor  has,  to  have  and  to  hold  to  him,  his  heirs  and 
assigns,  forever;  with  all  the  privileges  and  appurtenances  thereunto  belonging; 
will  not  vest  a  subsequently  acquired  title  by  the  releasor  in  the  releasee,  if  the 
former  had  no  interest  in  the  land  at  the  time  the  deed  was  executed. 

"Fee-simple  absolute." — An  estate  in  "fee-simple  absolute"  means  a  per- 
fect title;  and  the  seventh  section  of  chapter  twenty-four  of  the  Eevised  Statutes, 
entitled  "Conveyances,"  has  application  onlj-  to  titles  of  this  character. 

The  case  of  Frisby  v.  Ballance,  2  Gilman,  144,  overruled. 

This  was  an  action  of  ejectment  brought  by  Frink  &  Walker 
against  Darst  to  recover  possession   of    certain   land. 
Plea,  not  *guilty.     The  cause  was  tried  by  the  court,    [*305] 
Kellogg,  Judge,  presiding,  at  May  term,  1852,  of  the 
Peoria  Circuit  Court.     The  judgment  was  for  Darst.     Frink  & 
Walker  sue  out  this  writ  of  error. 

John  Frink,  for  plaintiffs  in  error. 

N.  H.  Purple,  for  defendant  in  error. 

Trumbull,  J.f  The  only  question  involved  in  this  case  is  the 
effect  to  be  given  to,  and  whether  a  subsequently  acquired  title 
passes  by,  the  following  deed,  to-wit :  "Know  all  men  by  these 
presents,  that  I,  John  L.  Bogardus,  of  Peoria,  in  the  county  of 
Peoria  and  State  of  Illinois,  in  consideration  of  one  thousand 
and  fifty  dollars  to  me  in  hand  paid  by  Isaac  Underbill,  of  said 

Cited:  Eflfect  of  subsequently  acquired  title:  21  111.  222;  23  111.  184  [106.] 
Legal  effect  of  quit-claim  deed:  15  111.  135.     Stare  drecisis:  106  111.  621. 

f  This  case  was  argued  at  the  preceding  tei-m,  and  this  opinion,  owing  to  the 
illness  of  Judge  Trumbull,  was  the  only  one  delivered  by  him  at  the  present 
tei-m. 
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Peoria,  the  receipt  whereof  I  do  hereby  acknowledge,  do  hereby 
grant,  sell,  and  convey  unto  the  said  Underbill,  all  my  right 
and  interest  in  and  unto  the  south-east  fractional  quarter  of 
section  nine  in  township  eight  north,  range  eight  east  of  the 
fourth  jDrincipal  meridian  in  said  Illinois,  and  also  in  and  unto 
the  ferry  established  across  the  Illinois  Eiver  in  said  Peoria, 
together  with  all  the  boats  and  other  implements  thereunto  be- 
longing ;  to  have  and  to  hold  the  same  to  the  said  Underbill, 
his  heirs  and  assigns  forever,  with  all  the  privileges  and  appur- 
tenances thereunto  belonging.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal,  this  fifth  day  of  August,  a.  d.  1834. 
Signed  John  L.  Bogardus.    [l.  s.]  " 

To  determine  the  effect  to  be  given  to  this  deed,  we  must  as- 
certain its  character.  Manifestly  it  is  nothing  more  than  an 
ordinary  quitclaim  deed,  conveying  whatever  interest  the  releasor 
had  in  the  premises  at  the  time.  This  is  the  plain,  common 
sense  view  of  the  instrument.  It  purports  to  convey  nothing 
more  than  the  interest  which  Bogardus  then  had  in  the  land. 
If  he  had  a  perfect  title  the  instrument  was  sufficient  to  transfer 
it ;  if  he  had  no  title  and  no  interest  in  the  land,  clearly  none 
passed  by  the  deed  ;  for  it  only  professes  to  transfer  his  interest, 
whatever  it  was.  Such  instruments  are  common  in  this  State, 
and  if  we  are  to  gather  the  intention  of  parties  from  the  lan- 
guage used,  and  from  what  we  believe  to  be  the  common 
[*306]  *understanding  of  both  those  who  execute  and  those 
who  receive  them,  they  are  never  designed  to  transfer 
anything  more  than  the  interest  of  the  grantor  at  that  time,  be 
it  more  or  less,  or  nothing  at  all. 

Such  being  the  natural  import  of  the  language  used,  we  will 
now  inquire,  whether  there  is  anything  in  the  law  to  change  its 
meaning.  The  deed  contains  no  express  covenants  of  any 
character,  nor  does  it  contain  words  from  which  any  can  be 
implied. 

The  words  "grant,  bargain,  sell, "  are  not  in  it ;  and  therefore 
the  statute,  which  adjudges  those  words  to  be  an  express  cove- 
nant of  certain  facts,  is  not  applicable.  5  Alabama,  386  ;  White- 
hall V.  Gotwall,  3  Penn.  Rep.  323. 

It  was  insisted  on  the  argument  that  the  quitclaim  by  Bogar- 
dus to  Underbill,  although  the  former  had  no  title  at  the  time, 
created  a  use  or  trust  in  favor  of  the  latter,  which  the  statute  of 
uses  made  effectual  in  him  whenever  Bogardus  acquired  the 
title.  To  sustain  this  position  the  2d  section  of  the  act  concern- 
ing conveyances,  R.  S.  1833,  p.  129,  as  also  several  authorities, 
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were  referred  to.  The  statute  and  the  cases  to  which  reference 
was  made-,  have  no  application  to  this  case.  The  statute  makes 
effectual  a  deed  or  release  as  against  the  grantor  or  releasor, 
and  aM  others  claiming  an  interest  in  the  premises  granted  or 
released  to  the  use  of  the  grantor  or  releasor,  at  the  time  the 
deed  or  release  was  made.  It  by  no  means  declares  that  a  deed 
or  release  of  his  interest,  by  a  person  having  no  title,  should 
operate  to  vest  in  the  grantee  or  releasee  a  perfect  title,  in  case 
the  grantor  or  releasor  should  ever  afterwards  obtain  one. 

The  case  of  Jackson  v.  Fish,  10  Johns.  456,  waa  this :  A 
soldier  in  the  service  of  the  United  States,  entitled  to  a  donation 
of  land  for  his  services,  transferred  his  claim  to  the  same  before 
receiving  a  patent  therefor  by  a  deed  of  quitclaim  or  release ; 
and  the  court  held,  that  when  the  patent  issued  it  was  for  the 
benefit  of  the  releasee.  This  case  was  doubtless  rightly  decided, 
but  it  has  no  analogy  to  the  one  at  bar.  The  soldier,  at  the 
time  he  executed  the  quitclaim  deed  had  a  claim  to  a  tract  of 
land  from  the  government,  and  most  undoubtedly,  when  that 
claim  was  afterwards  perfected  by  the  issuing  of  a  patent,  it  was 
for  the  benefit  of  him  to  whom  the  claim  had  been  transferred ; 
but  there  is  no  pretence  in  the  record  before  us,  that  Bogardus, 
at  the  time  he  executed  the  quitclaim  deed  to  Underbill,  had 
any  claim  to  the  land  in  question,  or  to  any  land  which  was 
the  foundation  of  the  patent  that  afterwards  issued.    , 

The  cases  referred  to  in  the  Massachusetts  Reports  are  gener- 
ally cases  where  the  releasor  had  the  legal  title  at  the 
time  *the  release  was  executed ;  but  it  was  made  ineffect-  [*307] 
ual  by  reason  of  the  technical  objection  that  the  releasee 
was  not  in  possession  at  the  time.  In  such  cases,  the  courts, 
in  order  to  give  effect  to  the  clear  intention  of  the  parties,  have 
held  that  such  releases  containing  covenants  of  warranty,  would 
amount  to  a  covenant  to  stand  seized  to  the  use  of  the  releasee. 
Pray  v.  Pierce,  7  Mass.  381 ;  Russell  v.  Coffin,  8  Pick.  153. 

If  the  releasor  has  no  interest  at  the  time,  then  nothing  passes 
by  the  deed,  and  it  can  only  operate  as  an  estoppel  when  the 
deed  contains  covenants  express  or  implied  which  give  it  that 
effect. 

With  the  single  exception  of  the  decision  in  our  own  reports 
hereafter  to  be  noticed,  no  case  has  been  referred  to,  and  none, 
I  apprehend,  can  be  found,  in  which  a  release  or  simple  quit- 
claim deed,  made  by  one  having  no  interest  at  the  time,  con- 
taining no  covenants  either  express  or  implied,  and  professing 
to  convey  only  such  interest  as  the  releasor  had,  was  held  effect- 
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ual  to  vest  a  subsequently  acquired  title  by  the  releasor  in  the 
releasee,  either  upon  the  principle  of  estoppel,  that  the  subse- 
quent title  is  to  be  held  as  acquired  for  the  use  of  the  releasee, 
or  upon  any  other  principle.  On  the  contrary,  the  books  are 
full  of  cases  in  which  it  is  held  that  by  a  release  or  quitclaim 
deed  of  this  character,  no  right  passes  but  the  right  which  the 
releasor  has  at  the  time  of  the  release  made.  Co.  Lit.  §  446, 
p.  265,  a.  b. ;  Bogy  r.  Shoab,  13  Missouri,  366;  Dart  v.  Dart, 
7  Connecticut,  250;  McCrackin  v.  Wright,  14  Johns.  193;  Jack- 
son V.  Winslow,  9  Cowen,  18;  Jackson  v.  Peck,  4  Wend.  305; 
4  Cruise's  Dig.  tit.  32,  Deed,  ch.  6,  §  38 ;  Jackson  v.  Hubble, 
1  Cowen,  613;  Eight  v.  Bucknell,  2  Barn.  &  Ad.  278;  Allen  v. 
Holton,  20  Pick.  458;  Kinsman  v.  Loomis,  11  Ohio,  47. 

The  release  or  quitclaim  given  by  Bogardus  not  containing  a 
covenant  of  any  character,  the  authorities  already  cited  settle 
the  question,  that  it  can  not  operate  by  way  of  estoppel  to  pre- 
vent him  or  those  claiming  under  him  from  asserting  a  subse- 
quently acquired  title. 

Pieference  has  been  made  to  the  habendum  clause  in  the  deed 
under  consideration,  for  the  purpose  of  showing  that  an  estate 
in  fee  would  have  passed  by  the  deed,  if  Bogardus  had  at  the 
time  possessed  such  an  estate.  This  is  true,  but  the  hahcndum 
cannot  be  made  to  effect  the  conveyance  of  a  thing  not  men- 
tioned in  the  premises  of  the  deed ;  nor  can  it  transform  a  deed, 
purporting  in  the  premises  to  convey  only  the  interest  of  the 
grantor,  into  a  conveyance  of  the  fee-simple  absolute. 

It  is  said  in  Cruise's  Dig.  vol.  4,  tit.  32,  Deed,  ch.  21,  §  73: 
"Nothing  can  be  limited  in  the  habendum  of  a  deed,  which 
[*30S]  has  *not  been  given  in  the  premises  ;  because  the  prem- 
ises being  the  part  of  the  deed  in  which  the  thing  is 
granted,  it  follows  that  the  habendum,  which  is  only  used  for  the 
purpose  of  limiting  the  certainty  of  the  estate,  cannot  increase 
the  gift ;  for  in  that  case  the  grantee  would  in  fact  take  a  thing 
which  was  never  given  to  him." 

If  this  is  the  character  and  office  of  the  habendum,  as  all  the 
elementary  writers  and  reported  cases  clearly  show,  it  is  most 
manifest  that  it  cannot  be  used  to  convert  a  release  or  quitclaim 
of  a  party's  interest  in  land,  into  a  conveyance  of  the  fee-simple 
absolute,  when  the  party  has  no  such  interest  to  convey,  and  in 
fact  no  interest  at  all. 

It  has  been  insisted  that  the  character  of  the  deed  under  con- 
sideration is  changed  by  the  seventh  section  of  an  act  concern- 
ing conveyances  of  real  proi>erty,  R.  S.  of  1833,  p.  131;  and 
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that  by  virtue  of  that  section  of  the  statute,  the  subsequent  title 
acquired  by  Bogardus  enured  to  the  benefit  of  his  grantee  in  the 
quitclaim  deed. 

That  section  of  the  statute  is  in  these  words :  "If  any  person 
shall  sell  or  convey  to  another,  by  deed  or  conveyance,  purport- 
ing to  convey  an  estate  in  fee-simple  absolute,  in  any  tract  of 
land  or  real  estate,  lying  and  being  in  this  State,  not  then  being 
possessed  of  the  legal  title  or  interest  therein  at  the  time  of  the 
sale  and  conveyance,  but  after  such  sale  and  conveyance,  the 
vendor  shall  become  possessed  of,  and  confirmed  in  the  legal 
estate,  to  the  land  or  real  estate  so  sold  and  conveyed,  it  shall 
be  taken  and  held  to  be  in  trust,  and  for  the  use  of  the  grantee  or 
vendee ;  and  the  conveyance  aforesaid  shall  be  held  and  taken, 
and  shall  be  as  valid  as  if  the  grantor  or  vendor  had  the  legal 
estate  or  interest,  at  the  time  of  said  sale  or  conveyance." 

It  would  seem  to  be  a  sufficient  answer  to  the  argument  based 
upon  this  statute,  to  say  that  the  deed  of  Bogardus  does  not 
purport  to  convey  an  estate  in  fee-simple  absolute.  If  it  does 
purport  to  convey  such  an  estate,  it  may  well  be  asked.  How 
could  a  deed  be  framed  that  would  purpdVt  to  convey  a  less 
estate  ? 

The  language  of  the  deed  is :  "I  do  hereby  grant,  sell,  and 
convey  unto  the  said  Underbill,  all  my  right  and  interest  in  and 
unto,"  and  then  follows  the  description  of  the  land.  The  deed 
only  professes  to  convey  such  interest  as  the  vendor  had  in  the 
premises,  be  that  interest  more  or  less,  or  nothing  at  all ;  and 
to  construe  it  as  purporting  to  convey  anything  else,  is  a  per- 
version of  its  terms. 

An  estate  in  fee-simple  absolute  means  a  perfect  title.     It 
"is  the  entire  and  absolute  interest  and  property  in  the 
land ;  from  *which  it  follows  that  no  one  can  have  a    [*309] 
greater  estate."     1  Cruise's  Dig.  tit.  Estate  in  Fee-sim- 
ple, §  44. 

It  is  only  to  deeds  purporting  to  convey  an  estate  of  this 
character  that  the  statute  has  any  application. 

The  Supreme  Court  of  Missouri,  in  the  case  of  Bogy  v.  Shoab, 
already  referred  to,  have  placed  a  construction  upon  a  statue 
of  that  State  which  is  precisely  similar  to  ours ;  and  tlje  rea- 
soning of  the  judge  who  delivered  the  opinion,  is  so  apt  and 
conclusive,  that  we  are  disposed  to  adopt  it,  as  containing  a 
proper  exposition  of  our  act  also.  He  says :  "It  then  depends 
upon  the  character  of  the  deed,  whether  it  is  to  be  affected  by 
our  statute.     It  must  be  a  conveyance  purporting  to  pass  the 
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fee-simple  absolute.  This  language  is  not  certainly  used  in  a 
technical  sense.  The  term  fee-simple  is  known  at  the  common 
law  as  one  which  defines  the  quantity  of  the  estate.  It  is  used 
in  contradistinction  from  a  fee-tail,  a  life-estate,  or  a  term  of 
years.  It  is  evidently  not  employed  in  this  sense  in  this  pro- 
vision of  the  act.  It  was  surely  not  intended,  that  a  quitclaim 
deed,  although  the  deed  uses  language  to  pass  the  fee,  and  not 
any  smaller  estate,  would,  therefore,  pass  a  new  title,  not  be- 
longing to  the  grantor  when  he  makes  the  deed.  It  was  hardly 
intended  to  apply  to  a  deed  conveying  all  right,  title,  and  in- 
terest of  the  grantor.  Such  a  deed  will,  undoubtedly,  pass  the 
land  itself,  if  the  grantor  has  an  estate  therein  at  the  time  of 
the  conveyance,  but  it  passes  no  estate  which  was  not  then  pos- 
sessed. 

"Nor  would  it  be  in  accordance  with  the  manifest  intent  of 
such  conveyance  that  after  acquired  titles  should  pass.  So 
where  a  party  had  a  vested  interest,  and  also  a  contingent  re- 
mainder in  lands,  and  conveyed  'all  his  right,  title,  and  inter- 
est,' the  deed  was  held  only  to  convey  his  vested  interest, 
although,  in  this  case,  the  deed  contained  a  general  warranty. 
The  warranty  was  held  to  be  only  coextensive  with  the  grant, 
and  therefore,  not  estopping  the  grantor  from  claiming  the  con- 
tingent interest  when  it  vested.  Pelletreau  v.  Jackson,  11 
Wend.  110. 

"A  deed,  purporting  to  convey  a  fee-simple  absolute  is  not 
then,  in  my  opinion,  a  deed  which  merely  conveys  something 
moi-e  than  a  fee-tail,  or  life-estate,  or  term  of  years.  The  statute 
intended  something  more  than  this.  The  term  'absolute'  gives 
a  clue  to  the  meaning  to  the  whole  phrase,  which,  I  think,  is 
drawn  from  common  usage,  and  not  from  the  technical  phrase- 
ology of  law  writers.  Every  man  unlearned  in  the  law  under- 
stands what  a  deed  conveying  a  fee-simple  absolute  is.  They 
understand  it,  as  I  humbly  apprehend,  to  be  a  deed  which  pur- 
ports or  professes  to  convey  an  indefeasible  title ;  not  a 
[*310]  quit*claim  deed,  not  a  deed  merely  transferring  the 
grantor's  interest,  be  it  more  or  less ;  but  a  deed  con- 
veying the  land  itself,  and  professing  to  convey  it  in  such  a 
manner  that  the  grantee  is  not  to  be  disturbed  in  his  possession 
by  any  one.  It  may  be,  then,  that  our  statute  was  intended  to 
settle  a  question  which  had  been  much  discussed,  and  about 
which  there  was  certainly  great  conflict  of  opinion;  whether  a 
general  warranty  would  operate  to  transfer  a  subsequently  ac- 
quired legal  title.     It  undoubtedly  settles  this  question  in  the 
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afBrmative,  and,  I  think,  it  goes  further.  It  puts  the  whole 
question  upon  principles  of  sound  sense  and  strict  justice.  It 
does  not  limit  its  operation  to  deeds  containing  covenants  of 
general  warranty,  but  it  extends  to  every  deed  which  purports 
to  convey  a  fee  simple  absolute,  whether  it  contains  a  general 
warranty  or  not.  It  is  easy  to  imagine  numerous  cases  in  which 
there  are  conveyances  obviously  intended,  and  purporting  to 
convey  absolute  titles,  but  which  omit  any  covenants  of  war- 
ranty. It  does  not  reach,  and  ought  not  to  apply  to  a  deed, 
when  the  grantor  expressly  guards  against  such  inference,  by 
inserting  a  special  warranty  against  his  own  acts,  and  those 
claiming  under  him." 

We  have  considered  this  case  more  at  length  than  we  should 
have  done,  but  for  the  decision  of  this  court  in  the  case  of  Frisby 
V.  Ballance,  2  Gilm.  141,  in  which  a  different  construction  was 
put  upon  the  statute  and  the  deed  under  consideration  from  the 
one  which  we  now  feel  constrained  to  adopt.  After  the  fullest 
consideration,  we  are  clearly  satisfied  that  the  decision  then 
made  was  erroneous.  The  authorities  referred  to  in  the  ojjiuion 
do  not  sustain  it,  nor  have  we  been  able  to  find  any  which  do. 
The  decision,  it  is  understood,  has  never  given  satisfaction  to 
the  bar,  or  been  considered  as  finally  settling  the  effect  to  be 
given  to  a  quitclaim  deed  under  our  statute. 

It  is  highly  important  that  the  decisions  of  the  court  affecting 
the  right  to  property  should  be  uniform  and  stable ;  but  cases 
will  sometimes  occur  in  the  decisions  of  the  most  enlightened 
judges*  where  the  settled  rules  and  reasons  of  the  law  have  been 
departed  from,  and,  in  such  cases,  it  becomes  the  duty  of  the 
court,  before  the  error  has  been  sanctioned  by  repeated  deci- 
sions, to  embrace  the  first  opportunity  to  pronounce  the  law  as 
it  is.  A  solitary  decision  of  recent  date  has  never  been  held  to 
change  the  law  in  any  case ;  and  especially  should  it  not  have 
that  effect,  where  to  adhere  to  it  would  be  fraught  with  far 
greater  public  injustice  than  could  possibly  arise  from  overruling 
it  in  the  particular  case.  Deeds  of  this  character  are  common 
in  Illinois,  and  the  titles  of  hundreds,  contrary,  as  we  are  sat- 
isfied, to  the  understanding  of  parties  at  the  time  they 
were  *executed,  and  to  the  opinions  of  the  legal  pro-  [*311] 
fession,  will  be  unsettled,  if  the  decision  in  the  2  Gilm. 
is  to  stand  as  the  law. 

Although  it  is  a  delicate  matter  for  a  court  to  overrule  one  of 
its  former  decisions,  settling  the  liability  of  a  party  or  a  right  of 
property,  yet  the  law  books  furnish  many  instances  in  which  it 
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has  been  done,  when  the  first  decision  was  manifestly  erroneous, 
and  calculated  to  work  injustice. 

The  general  rule  is  thus  stated  in  the  case  of  Bowers  r.  Green, 
1  Scam.  43 :  "The  maxim,  stare  decisis,  is  one  of  great  impor- 
tance in  the  administration  of  justice,  and  ought  not  to  be  de- 
parted from  for  slight  or  trivial  causes ;  j^et  this  rule  has  never 
been  carried  so  far  as  to  preclude  courts  from  investigating 
former  decisions,  when  the  question  has  not  undergone  repeated 
examination,  and  become  well  settled."  In  the  case  of  Shields 
r.  Perkins,  2  Bibb,  230,  the  court,  in  considering  the  question 
before  them,  say:  "This  doctrine  is  not  founded  upon  a  mere 
rule  of  practice,  changeable  at  the  pleasure  of  the  courts,  but 
upon  the  solid  basis  of  justice,  and  vitally  and  essentially  affects 
the  rights  and  interests  of  defendants."  The  court  then  pro- 
ceed to  overrule  a  former  decision  of  the  same  court,  upon  the 
same  question,  made  in  the  case  of  Caldwell  v.  Price,  Hard. 
Eep.  69,  and  conclude  their  opinion  as  follows :  "For  our  own 
convenience,  as  well  as  for  the  sake  of  uniformity  of  decision, 
we  are  always  disposed  to  follow  the  precedents  which  our  pre- 
decessors have  given  us ;  but  where  in  those  precedents  we  find, 
as  will  be  always  found  in  the  adjudications  of  the  most  vigilant 
and  enlightened  judges,  occasional  aberrations  from  the  settled 
rules  and  reasons  of  the  law,  we  feel  it  our  duty  not  to  depart 
from  them.  A  solitary  decision  has  never  been  held  to  change 
the  law  in  any  case,  and  much  less  ought  it  to  have  that  effect 
in  a  case  like  the  present,  where  the  rule  is  so  well  calculated 
for  the  attainment  of  justice,  and  so  firmly  established  by  an 
uniform  train  of  uncontroverted  authorities." 

The  Supreme  Court  of  Ohio,  in  the  case  of  Chesnut  r.  Shane, 
16  Ohio,  599,  held  the  acknowledgment  of  a  deed  by  a  married 
woman  sufficient,  and  the  deed  valid  to  pass  her  estate,  over- 
ruling a  former  decision  of  the  same  court,  in  the  case  of  Con- 
nel  V.  Connel,  6  Ohio,  358.  The  same  case  also  holds  valid  a 
curative  act  of  the  legislature  of  Ohio,  giving  effect  to  deeds 
defectively  acknowledged,  thereby  overruling  two  former  deci- 
sions of  tlie  same  court  which  had  declared  the  act  void. 

The  Supreme  Court  of  Tennessee,  in  1825,  put  a  construc- 
tion upon  their  statute  of  limitations,  in  reference  to  a  peaceable 
possession  of  land  for  seven  years,  which  must  have  had  the 
effect  to  divest  many  titles  acquired  upon  the  faith  of 
[*312]  their  *former  decisions,  made  in  1815,  which  were  over- 
ruled ;  and  what  is  ruore,  the  Supreme  Court  of  the 
United  States  followed  that  of  Tennessee  in  their  change  of 
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construction  of  the  act.     Hickman  v.  Garther,  2  Yerger's  Eep. 
200;  Green  v.  Neal,  6  Peters,  291. 

The  courts  of  New  York  have  at  different  times  adopted  dif- 
ferent rules,  materially  affecting  the  rights  and  liabilities  of 
parties,  as  to  the  effect  which  is  to  be  given  to  an  indorsement 
of  his  name  by  a  person  other  than  the  payee  of  a  promissory 
note  on  the  back  of  the  same.  Hall  v.  Neweomb,  3  Hill,  233 ; 
same  case  in  court  of  errors,  7  Hill,  416. 

Many  other  cases  might  be  cited,  showing  that  courts  do 
sometimes  overrule  their  former  decisions,  even  in  cases  affect- 
ing the  rights  and  liabilities  of  parties ;  but  we  forbear  to  swell 
this  opinion  by  a  reference  to  them. 

It  is  the  unanimous  opinion  of  the  court,  that  the  quitqj^aim 
deed  from  Bogardus  to  Underbill  is  insufficient  to  vest  in  the 
latter  a  title  acquired  by  Bogardus  subsequent  to  the  execution 
of  the  deed. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Fredekick  W.  Bacon  et  al.,  Plaintiffs  in  Error,  v.  The  People, 
Defendants  in  Error. 

EKEOE  TO  BUKEAU. 

Scire  facias — Practice. — A  scire  facias  xi-pon  a  recognizance,  should  sho-w 
that  the  recognizance  was  taken  and  approved  by  the  justice;  such  taking  and 
approval  being  essential  to  its  validity. 

A  recognizance  must  be  certified  and  returned  to  the  circuit  court  before  a  for- 
feiture of  it  can  take  place.  It  is  not  a  matter  of  record  until  this  is  done,  which 
is  necessary,  in  order  to  the  issuing  of  a  scire  facias  upon  it. 

Same^Forfeituee. — The  forfeiture  of  a  recognizance  on  the  10th  of  Jan- 
uary, which  a  scire  facias  alleges  to  have  been  filed  on  the  11th,  shows  the 
forfeiture  to  have  been  premature  and  unauthorized. 

This  was  a  proceeding  by  scire  facias,  upon  recognizance  al- 
leged to  have  been  forfeited.  The  defects  in  the  proceedings 
are  stated  in  the  opinion  of  the  court.  The  cause  was  heard 
before  Leland,  Judge,  at  March  term,  1853,  of  the  Bureau 
Circuit  Court. 

Cited:  2  Bradw.  568.  Scire  facias  upon  a  recognizance  must  aver  what: 
20  111.  383.  Whether  averments  sufficient  to  entitle  to  execution:  16  111.  172. 
Insufficient  averment  of  recognizance:  17  HI.  174. 
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[*313]     *T.  Dickey,  for  plaintififs  in  error. 
W.  H.  L.  "Wallace,  for  the  people. 

Treat,  C.  J.  There  are  two  defects  in  the  scire  facias.  1. 
It  fails  to  show  that  the  recognizance  was  approved  by  the  jus- 
tice. It  recites  that  the  defendants  appeared  before  him,  and 
did  then  and  there  "execute  and  deliver  to  the  said  justice  a  cer- 
tain bond  or  recognizance,  whereby, "  &c.  This  is  not  sufficient 
to  show  that  the  obligation  was  ever  taken  and  approved  by  the 
officer.  Such  taking  and  approval  are  essential  to  its  validity. 
And  this  should  appear  from  the  scire  facias,  either  by  a  distinct 
ave^ent  to  that  effect,  or  by  setting  out  the  recognizance,  from 
the  face  of  which  it  may  be  seen  that  it  was  so  taken  and  ap- 
proved. 2.  It  does  not  appear  that  the  recpguizance  was  re- 
turned to  the  circuit  court  before  the  judgment  of  forfeiture  was 
pronounced.  The  statute  requires  every  recognizance  taken  out 
of  court,  to  be  certified  and  returned  into  the  circuit  court.  It 
must  be  so  certified  and  returned,  before  any  proceedings  can 
be  had  upon  it  in  the  circuit  court.  It  is  not  a  matter  of  record 
till  this  is  done.  It  must  become  such  before  a  forfeiture  can 
be  enteredj  or  a  scire  facias  can  be  issued  upon  it.  The  court 
may  compel  the  officer,  by  attachment,  to  return  it;  but  it  must 
become  a  record  of  the  court  before  a  forfeiture  can  be  declared. 
A  writ  of  scire  facias  is  necessarily  founded  upon  a  record,  and 
it  must  issue  out  of  the  court  in  which  the  record  is.  In  this 
case,  the  recognizance  was  not  before  the  court  when  the  judg- 
ment of  forfeiture  was  entered.  The  scire  facias  alleges  that  the 
recognizance  was  filed  in  the  circuit  court  on  the  11th  of  Jan- 
uary, 1853;  and  that  it  was  forfeited  on  the  10th  day  of  the 
same  month.  It  likewise  appears  from  the  record,  that  the  for- 
feiture was  entered  on  the  last-named  day.  The  forfeiture  was, 
therefore,  premature  and  unauthorized  ;  and  it  formed  no  proper 
foundation  for  the  scire  facias. 

The  judgment  is  reversed. 

Judgment  reversed. 
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*The  Board  of  Trustees  of  the  Illinois  and  Michigan    [*314] 
Canal,  Appellants,  v.  The  Chicago  and  Rock  Island 
Railroad  Company,  Appellees. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Eminent  domain — Illinois  and  Michigan  canal. — The  grant  of  a  charter 
by  the  legislature,  which  authorizes  a  condemnation  of  the  right  of  way  over  the 
lands  held  by  the  canal  ti'ustees,  does  not  violate  the  grant  made  by  the  State  to 
those  trustees. 

All  grants  made  by  the  State,  whether  to  the  canal  trustees  or  others,  although 
irrevocable,  are  subject  to  the  right  of  eminent  domain,  unless  that  right  is  ex- 
pressly relinquished. 

The  charter  to  the  Rock  Island  Railroad  Company  does  not  prohibit  that  com- 
pany from  constructing  their  road  within  ninety  feet  of  either  side  of  the  jjanal. 

Obligation  of  contracts — Impairment  of. — The  effect  likely  to  be  pro- 
duced by  the  opening  of  the  railroad,  in  diminishing  the  revenues  of  the  canal, 
does  not  violate  the  contract  between  the  State  and  the  trustees  of  the  canal. 

The  prayer  of  the  bill  filed  by  the  Canal  Trustees  against  the 
Chicago  and  Rock  Island  Railroad  Company  was,  that  the  said 

Cited:  108  111.  272. 

Eminent  domain — Relinquishment — Exercise  of  power  over  property  ac- 
quired through  its  previous  exercise — Police  power. 

The  intention  to  relinquish  the  right  of  eminent  domain  will  never  be  pre- 
sumed. Eastern  R.  R.  Co.  r.  B.  &  M.  R.  Ill  Mass.  125;  S.  C.  15  Am.  Rep.  13; 
People  V.  Mayor,  32  Barb.  102;  Turnpike  Co.  v.  Union  R.  R.  Co.  35  Md.  224. 

Though  an  exclusive  franchise  may  be  granted,  [Costar  v.  Brush,  25  Wend. 
628;  West  River  Bridge  Co.  v.  Dix,  16  Vt.  446;  S.  C.  47  U.  S.  (6  How.),  507; 
The  -Chenango  Bridge  Co.  v.  The  Binghampton  Bridge  Co.  70  U.  S.  (3  Wall.) 
51;  Cal.  Tel.  Co.  i;.  Alta  Tel.  Co.  22  Cal.  398;  Boston  &  L.  R.  R.  Co.  v.  S.  &  L. 
R.  R.  Co.  2  Gray,  1;  Boston  W.  P.  Co.  v.  B.  &  W.  R.  R.  Co.  23  Pick.  360;  Pis- 
cataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  35J,  the  State  may  subsequently  exer- 
cise the  power  of  eminent  domain  over  the  same.  West  River  Bridge  Co.  v. 
Dix,  16  Vt.  446;  S.  C.  47  U.  S.  (6  How.)  507,  and  authorities  cited;  Enfield  T.  B. 
Co.  v.  H.  &  N.  H.  R.  R.  Co.  17  Conn.  40,  454;  Matter  of  Kerr,  42  Barb.  119. 

The  franchises  and  other  property  of  a  corporation,  though  acquired  by  the 
exercise  of  the  power  of  eminent  domain,  stand  on  the  same  footing  as  property 
of  individuals,  and  are  alike  subject  to  the  exercise  of  the  power  of  eminent 
domain.  Dix  v.  West  River  Bridge  Co.  47  U.  S.  (6  How.)  507;  The  Richmond 
R.  R.  Co.  v.  L.  R.  R.  Co.  54  U.  S.  (13  How.)  71;  Peoria,  P.  &  J.  R.  R.  Co.  v. 
P.  &  S.  R.  R.  Co.  66  111.  174;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Town  of  Lake,  71  111. 
333,  338;  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Gas  Light  Co.  63  N.  Y.  326;  Boston  W. 
P.  Co.  V.  B.  &  W.  R.  R.  Co.  23  Pick.  389;  Eastern  R.  R.  Co.  v.  B.  &  M.  R.  R. 
Co.  Ill  Mass.  125.  See,  also,  C.  &  A.  R.  R.  Co.  v.  J.  L.  &  A.  R.  R.  Co.  105  111. 
388;  C.  &  A.  R.  R.  Co.  v.  S.  &  N.  R.  R.  Co.  67  111.  142;  St.  L.,  J.  &  C.  R.  R. 
Co.  v.  S.  &  N.  R.  R.  Co.  96  111.  274. 

Its  exercise  over  such  property  does  not  impair  the  obligation  of  contracts. 
Eastern  R.  R.  Co.  v.  B.  &  M.  R.  R.  Co.  Ill  Mass.  125;  S.  C.  15  Am.  Rep.  13; 
Baltimore,  &c.,  Turnp.  Co.  v.  Union  R.  R.  Co.  35  Md.  224;  Ala.,  &c.,  R.  R.  Co. 
V.  Kenney,  39  Ala.  307;  Dix  v.  West  River  Bridge  Co.  47  U.  S.  (6  How.)  507; 
C,  R.  I.  &  P.  R.  R.  Co.  V.  Town  of  Lake,  71  111.  333. 

Police  power. — The  legislature  cannot  confer  on  corporations  greater  or  more 
unlimited  powers  than  are  possessed  by  natui-al  persons.  See  G.  &  C.  U.  R.  R. 
Co.  V.  Loomis,  13  111.  548,  note  in  this  edition. 
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company,  their  contractors,  agents,  &c.,  should  be  enjoined  and 
commanded  to  desist  from  any  further  prosecution  of  said  road 
from  Chicago  to  La  Salle ;  from  going  upon,  interfering  with, 
and  digging  up,  any  portion  of  the  canal  lands,  especially  any 
part  of  the  canal  interest,  canal  banks,  tow-paths,  heel-paths,  or 
any  part  or  parcel  thereof,  and  from  operating  said  railroad. 
At  February  term,  1852,  of  the  Cook  County  Court  of  Com- 
mon Pleas,  Mark  Skinner,  Judge,  presiding,  the  bill  was  dis- 
missed. The  Canal  Trustees  thereupon  prayed  for  and  obtained 
this  appeal. 

J.  N.  Arnold,  for  appellants. 

N.  B.  JuDD,  and  J.  H.  Collins,  for  appellees. 

Caton,  J.  The  question  presented  by  this  record  is  one  of 
magnitude ;  and  previous  to  the  decision  of  the  case  of  the 
Charles  River  Bridge  v.  The  Warren  Bridge,  11  Pet.  420,  by  the 
Supreme  Court  of  the  United  States,  might  have  been  considered 
as  presenting  some  difficulties  in  its  determination.  That  deci- 
sion, although  by  a  divided  court,  and  dissented  from  by  judges  of 
no  less  eminence  than  Story  and  Thompson,  has  been  since 
strictly  adhered  to  by  that  court,  and  has  received  the  approval  of 

all  the  State  tribunals  wherever  the  question  has  been 
[*315]    presented  ;  *and  the  practical  results  of  the  doctrine  there 

laid  down  have  been  so  just,  salutary,  and  beneficial,  as 
to  command  the  commendation  of  lawyers  and  statesmen.  That 
case  decides,  that  the  authority  to  construct  a  public  thorough- 
fare, and  the  exclusive  right  to  levy  and  collect  tolls  for  i:)assing 
over  it,  conferred  no  exclusive  right  in  the  line  of  travel  which 
it  was  designed  to  accommodate  ;  and  that  the  legislature  might 
authorize  the  construction  of  a  rival  thoroughfare  for  the  ac- 
commodation of  the  same  line  of  travel,  although  the  effect 
might  be  not  only  to  diminish  the  revenues,  but  absolutely  to 
destroy  the  value  of  the  first ;  and  that,  too,  where  a  large  bonus 
was  paid  for  the  right  to  construct  it  and  to  collect  the  tolls. 
Indeed,  the  principles  of  this  decision  have  repeatedly  received 
the  express  sanction  of  this  court ;  and  its  propriety,  and  even 
necessity,  was  expressly  admitted  by  the  complainants'  counsel 
upon  the  argument  of  this  cause,  and  an  attempt  was  made  to 
evade  its  force  by  an  effort  to  draw  a  distinction  between  that 
case  and  the  one  at  bar. 
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To  establish  such  distinction  it  is  necessary  to  show,  that  it 
was  the  intention  of  the  legislature,  in  the  contract  which  was 
made  between  the  State  and  the  bondholders  who  became  par- 
ties to  the  contract,  to  secure  to  the  canal  trustees  not  only  an 
exclusive  right  to  collect  tolls  for  the  use  of  the  canal,  but  also 
that  they  should  have  the  exclusive  right  to  do  all  the  carrying 
business,  which  would  naturally  flow  through  the  canal  in  the 
condition  of  the  other  thoroughfares  of  the  country,  as  it  then 
was.'  It  must  appear  that  the  legislature  designed  to  divest 
itself  of  the  right  to  provide  for  any  other  means  of  communica- 
tion to  accommodate  the  transit  of  passengers  and  produce, 
which  otherwise  would  seek  the  canal.  That  it  designed  to  shut 
out  all  other  means  of  communication ;  to  exclude  all  other 
improvements  which  might  interefere  with  the  revenues  of  the 
canal.  No  matter  what  improvements  might  be  made  in  the 
means  of  transit ;  no  matter  what  progress  science  and  experi- 
ence might  make  in  devising  a  cheaper  and  more  speedy  means 
of  communication,  it  was  predetermined  that  such  improvements 
should  never  invade  the  precincts  of  this  canal.  In  this  vicinity 
progress  should  stop.  Here  improvements  should  be  excluded. 
No  matter  what  the  public  good  might  require ;  no  matter  what 
the  exigencies  of  the  State  might  demand,  the  hands  of  the 
legislature  and  the  people  were  tied  up,  and  nothing  could  be 
done  to  expedite  the  business,  which,  for  the  tvant  of  additional 
facilities,  would  seek  accommodation  through  this  canal.  Was 
such  the  design  of  the  legislature?  Was  this  in  the  contem- 
plation of  any  of  the  parties  to  the  contract?  Are 
*the  energies  of  the  people  thus  fettered  down?  If  [*316] 
such  was  the  intention  of  the  legislature ;  if  such  was 
the  design  of  the  contracting  parties ;  if  such  are  the  provisions 
of  the  contract,  then  they  must  be  enforced ;  for  this  court  will 
be  the  last  of  all  to  sanction  the  violation  of  any  of  its  provi- 
sions, no  matter  what  consequences  may  follow  from  the  enforce- 
ment of  the  contract. 

That  this  arrangement  between  the  State  and  the  bondholders, 
represented  by  the  present  complainants,  was  a  contract,  there 
can  be  no  doubt ;  and  so  was  the  charter  of  the  Charles  Eiver 
Bridge ;  and  that  case  was  decided  upon  that  ground.  The 
terms  of  this  contract  are  to  be  found  in  the  canal  laws  of  1843 
and  1845,  which  were  accepted  by  the  bondholders,  who  were 
subscribers  to  the  fund  of  sixteen  hundred  thousand  dollars, 
authorized  by  those  laws  to  be  subscribed  for  the  completion  of 
the  canal.     By  those  laws  the  canal  trustees  were  created  a 
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body  corporate.  They  constitute  the  charter  under  which  they 
have  a  legal  being.  The  first  two  sections  of  the  act  of  1843, 
authorizes  a  loan  of  sixteen  hundred  thousand  dollars,  for  the 
purpose  of  completing  the  canal,  "solely  on  the  credit  and  pledge 
of  tlie  said  canal,  its  tolls,  revenues,  and  lands,"  and  describe 
the  persons  who  may  subscribe  to  the  loan.  The  third  and 
fourth  succeeding  sections  provide  for  the  appointment  of  three 
trustees,  to  be  known  as  the  "Board  of  Trustees  of  the  Illinois 
and  Michigan  Canal."  The  eighth  section  provides,  that  the 
board  of  trustees,  so  far  as  is  consistent  with  that  act,  should 
I^ossess  all  the  powers,  and  perform  all  the  duties,  conferred 
upon  the  canal  commissioners  by  the  act  of  1836,  and  the  acts 
amendatory  thereto.  The  ninth  section  provides  for  filing  with 
the  governor,  the  evidences  of  indebtedness  against  the  State 
held  by  the  subscribers  to  the  loan.  The  tenth  section  irrevo- 
cably grants  to  the  board  of  trustees,  the  canal,  canal  lands,  &c., 
for  the  purpose  of  securing  the  subscribers  to  the  loan.  The 
eleventh  and  twelfth  sections  provide  for  the  payments  of  the 
loan  by  the  subscribers  to  the  trustees.  The  thirteenth  and 
fourteenth  sections  authorize  the  trustees  to  take  possession  of 
the  canal,  and  canal  property,  and  to  go  on  and  complete  the 
work,  and  to  sell  the  canal  lands,  and  to  report  to  the  governor. 
The  fifteenth  section  provides  as  follows :  "The  said  board  of 
trustees  shall  annually  establish  a  taritf  of  tolls,  to  be  paid  for 
transportation  upon  said  canal  (but  the  legislature  hereby 
reserves  the  right  to  increase  the  tolls,  with  a  view  to  increase 
the  revenue,  but  shall  not  reduce  the  same  without  the  consent 
of  the  trustees) ;  and  are  hereby  fully  authorized  and  empow- 
ered to  collect  the  same."  And  this  section  further 
[*317]  *authorizes  the  trustees  to  make  rules  and  by-laws, 
regulating  the  collection  of  tolls,  and  the  police  of  the 
canal.  The  sixteenth  section  provides  for  the  mode  in  whicli 
the  trustees  shall  distribute  among  the  subscribers  to  the  loan, 
and  bondholders,  the  funds  which  should  come  to  their  hands 
after  the  completion  of  the  canal  and  payment  of  current  ex- 
penses. The  seventeenth  section  provides  for  the  settlement 
with  former  contractors ;  and  the  following  section  states  when 
the  act  should  go  into  effect ;  and  the  nineteenth  section  states 
when  the  trust  shall  cease,  and  the  jiroperty  revert  to  the  State. 
The  twentieth  section  declares,  that  the  act  shall  be  a  public 
act,  and  shall  be  liberally  construed ;  and  the  State  pledges  her- 
self to  supply,  by  future  legislation,  such  defects  as  may  be  found 
necessary  to  enable  the  trustees  to  carry  into  full  effect  the  fair 
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and  obvious  intent  of  the  act.  The  two  remaining  sections 
authorize  the  governor  to  negotiate  with  the  bondholders  upon 
the  general  principles  of  the  act,  in  case  any  of  its  provisions 
should  be  found  objectionable,  and  provide  for  the  appointment 
of  a  chief  engineer  by  the  trustees. 

In  order  to  meet  the  views  of  the  bondholders,  a  supplemental 
law  was  passed  in  181:5,  providing  that  the  governor  should 
execute  to  the  trustees  a  conveyance  of  the  property'which,  by 
the  tenth  section  of  the  law  of  1813,  was  granted  to  them, 
changing,  in  some  respects,  the  order  of  payment  to  be  made 
by  the  trustees ;  and  providing,  that  a  majority  of  the  trustees 
should  have  power  to  act  and  decide  in  all  cases,  and  that  their 
acts  should  bind  all  parties ;  and  changing,  in  some  respects, 
the  mode  of  the  appointment  of  the  trustees.  There  are  some 
other  provisions  of  this  supplemental  act,  which  it  is  unneces- 
sary to  mention.  Under  the  provisions  of  these  laws,  the  loan 
was  subscribed,  the  trustees  appointed,  the  conveyance  made, 
the  town  paid  by  the  subscribers,  and  the  canal  completed,  and 
was  at  the  time  of  the  passage  of  the  railroad  charter,  and  still 
is,  in  the  possession  and  control  of  the  trustees. 

There  are  two  provisions  of  this  contract  between  the  State 
and  the  subscribers  to  the  loan,  who  are  now  legally  represented 
by  the  present  complainants,  which,  it  is  insisted,  have  been 
violated  by  the  passage  of  the  railroad  charter.  The  first  is 
the  grant  of  the  canal  lands  to  the  trustees ;  and  the  second  is 
that  which  authorizes  the  trustees  to  levy  and  collect  tolls  for 
transportation  upon  the  canal,  which  may  be  increased,  but 
shall  not  be  reduced,  by  the  legislature,  without  the  consent  of 
the  trustees. 

In  the  consideration  of  this  case,  I  lay  out  of  view  that  portion 
of  the  railroad  charter  which  authorizes  a  compromise 
*between  the  defendants  and  the  canal  trustees,  for  the  [*31S] 
right  of  way  through  the  canal  lands,  because  the  trus- 
tees have  not  accepted  its  terms  and  granted  the  right  of  way. 
That  leaves  the  case  precisely  as  if  no  such  provision  had  been 
contained  in  the  charter ;  for  the  State  certainly  had  no  more 
right  to  coerce  the  trustees  to  grant  the  right  of  way  to  the  rail- 
road, upon  any  arbitrary  terms  which  she  might  prescribe,  than 
she  had  to  make  a  similar  provision  for  the  right  of  way  over 
the  lands  held  in  fee  by  an  individual.  The  legislature  had  the 
right  to  impose  terms  upon  the  railroad  company  in  granting 
the  charter,  and  compel  them  to  pay  tolls  to  the  canal  trustees ; 
but  they  could  not  compel  the  trustees  to  accept  those  tolls. 
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either  as  an  equivalent  for  the  right  of  way  or  for  any  other  con- 
sideration. Terms  were  imposed  upon  the  defendants,  but  were 
not  accepted  by  the  complainants ;  and  hence  that  portion  of 
the  charter  has  ceased  to  be  operative,  and  may  be  laid  out  of 
consideration.  It  was  not  for  the  legislature  to  say  that  the 
terms  were  just  to  the  trustees,  nor  for  us  to  inquire  whether 
they  should  have  been  accepted. 

The  defendants  proceeded  under  their  charter,  and  obtained 
the  right  of  way,  by  condemnation,  over  the  lands  of  the  com- 
plainants, the  same  as  if  OAvned  by  individuals  ;  and  it  is  insisted, 
that  if  the  charter  authorized  this  to  be  done,  it  was  a  viola- 
tion of  the  grant  of  the  lands  made  by  the  State  to  the  trustees. 
This,  we  conceive,  is  not  the  case.  It  is  true,  the  State  could 
authorize  the  railroad  company  to  do  nothing  which  she  could 
not  do  herself.  If  the  State,  in  making  the  conveyance  of  these 
lands,  relinquishes  the  right  of  eminent  domain  over  them, 
then,  indeed,  she  could  not  confer  the  right  of  condemnation 
upon  the  defendants.  But  this  she  did  not,  and  never  intended 
to  do.  It  is  true  she  irrevocably  granted  the  lands  to  the  trus- 
tees ;  and  so  were  all  her  grants  of  lands  irrevocable.  The 
word  irrevocable,  in  the  law,  added  nothing  to  its  force  and 
effect.  Without  that  word,  the  grant  would  have  been  irrevo- 
cable. This  grant  was  no  more  irrevocable  than  other  grants 
of  canal  lands  which  she  had  previously  made  to  individuals. 
The  fee-simple  passed  to  the  trustees,  and  nothing  more.  They 
were  authorized  to  sell  the  lands ;  and  if  the  trustees  could 
resist  the  exercise  of  the  right  of  eminent  domain  over  the 
lands,  then  their  grantees  could  do  the  same,  for  they  could 
transfer  the  lands  as  absolutely  and  unincumbered  as  they  pos- 
sessed them.  The  title  conveyed  to  the  trustees  was  the  same, 
and  nothing  more  than  the  title  ordinarily  conveyed  by  a  sover- 
eignty to  the  public  domain,  with  the  single  exception,  that  the 
State  relinquished  the  right  to  tax  them  till  they  sliould 
[*319]  *have  been  sold  and  paid  for  under  the  law.  In  all 
other  respects  she  retained  over  them  the  same  right  of 
sovereignty  as  over  all  other  lands  within  her  limits.  The  ex- 
ercise of  this  sovereign  power  is  not  a  revocation  of  the  grant 
which  she  had  made  of  the  lands.  All  grants  made  by  the 
State,  although  irrevocable,  are  subject  to  this  right  of  eminent 
domain,  unless  it  is  expressly  relinquished,  as  in  case  of  the 
right  of  taxation. 

Again,  it  is  insisted,  that  the  defendants  have  violated  their 
charter,  by  interfering  with  the  navigation  of  the  canal,  which 
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they  are  prohibited  to  do  by  their  charter.  This  allegation  of 
the  bill  is  denied  by  the  answer,  which  shows  that  the  road  is 
nowhere  located  within  the  limits  or  prism  of  the  canal,  although 
the  road  does  in  some  instances  run  across  the  waters  of  the 
canal,  which  set  back  upon  the  low  grounds  adjoining  it,  on  the 
side  opposite  the  tow-path.  This  is  not  an  interference  with 
the  navigation  of  the  canal.  That  is  left  open  and  unobstructed, 
for  the  free  passage  of  boats.  Nor  are  the  defendants  prohib- 
ited from  constructing  their  road  within  the  ninety  feet  on 
either  side  of  the  canal.  No  such  prohibition  is  found  in  the 
defendant's  charter ;  nor  does  it  appear  that  this  ninety  feet  is 
necessary  to  the  free  navigation,  or  for  the  enlargement  of  the 
canal.  No  such  enlargement  appears  to  be  contemplated  by  the 
complainants ;  nor  are  we  prepared  to  say  that  they  would  be 
justified  in  making  it,  or  are  prohibited  from  selling  the  ninety 
feet  the  same  as  other  canal  lands.  It  is  not  a  part  of  the  canal, 
like  the  tow-path,  but  a  part  of  the  canal  lands,  and  as  such  to 
some  considerable  extent,  at  least,  had  been  sold  by  the  State 
previous  to  the  transfer  to  the  trustees,  and  by  them  since. 

Lastly,  we  come  to  consider  whether  the  effect  likely  to  be 
produced  by  the  opening  of  the  road,  in  the  diminution  of  the 
revenues  of  the  canal  by  withdrawing  from  it  a  part  of  the 
business,  which  it  would  otherwise  do,  makes  the  charter  of  the 
road  a  violation  of  any  of  the  provisions  of  the  laws  which  con- 
stitute, on  the  part  of  the  State,  the  contract  with  the  trustees. 
The  provision  which  it  is  claimed  has  been  thus  violated  is  found 
in  the  fifteenth  section  of  the  law  of  1843.  That  provision,  as 
already  quoted,  grafts  the  right  to  the  trustees  to  establish  a 
tariff  of  tolls  to  be  paid  for  transportation  upon  the  canal,  and 
to  collect  the  same ;  which  the  legislature  may  increase,  but 
shall  not  reduce  without  the  consent  of  the  trustees.  It  is  in- 
sisted, that  if  the  legislature  cannot  reduce  the  tolls  upon  the 
canal  directly,  they  cannot  diminish  them  indirectly,  by  author- 
izing the  construction  of  a  rival  communication.  That  if  this 
may  be  done,  by  the  construction  of  .this  road,  the  leg- 
islature *might,  with  equal  propriety,  construct  a  free  [*320] 
canal  along-side  of  this,  and  thus  utterly  destroy  its 
revenues.  This  argument  is  answered  by  the  Supreme  Court  of 
the  United  States  in  the  case  above  referred  to.  Upon  this 
point,  in  speaking  of  the  complainants'  charter,  the  Chief-Jus- 
tice says:  "This  act  of  incorporation  is  in  the  usual  form,  and 
the  privileges  such  as  are  commonly  given  to  corporations  of  that 
kind.     It  confers  on  them  the  ordinary  faculties  of  a  corpora- 
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tion  for  the  purpose  of  building  a  bridge ;  and  establishing  cer- 
tain rates  of  toll  which  the  company  are  authorized  to  take. 
This  is  the  whole  grant.  There  is  no  exclusive  privilege  given 
to  them  over  the  waters  of  Charles  Eiver  above  or  below  their 
bridge.  No  right  to  erect  another  bridge  themselves,  nor  to 
prevent  other  persons  from  erecting  one ;  no  engagement  from 
the  State  that  another  shall  not  be  erected,  and  no  undertaking 
not  to  sanction  competition,  nor  to  make  improvements  that  may- 
diminish  the  amount  of  its  income.  Upon  all  these  subjects  the 
charter  is  silent,  and  nothing  is  said  in  it  about  a  line  of  travel 
so  much  insisted  on  in  the  argument,  in  which  they  are  to  have 
exclusive  privileges.  No  words  are  used  from  which  an  intention 
to  grant  any  of  these  rights  can  be  inferred.  If  the  plaintiff  is 
entitled  to  them  it  must  be  implied  simply  from  the  nature  of  the 
grant,  and  cannot  be  inferred  from  the  words  by  which  the  grant 
is  made."  The  court  then  proceeds  to  show  that  although  an- 
other bridge  had  been  erected  along-side  of  the  complainants',  and 
had  been  made  a  free  bridge,  and  thus  rendered  it  valueless,  "All 
the  franchises  and  rights  of  property  enumerated  in  the  charter, 
and  there  mentioned  to  have  been  granted  to  it,  remain  unim- 
paired. "  So  in  this  case,  every  thing  granted  to  the  complainants 
remains  unimpaired.  Their  right  to  the  property  conveyed  is  not 
taken  from  them,  and  their  right  to  levy  and  collect  as  high  a  rate 
of  tolls  as  they  please  upon  property  transported  upon  the  canal 
remains  as  vital  as  it  ever  was.  In  the  fifteenth  section  of  the 
act  of  184:3,  the  legislature  expressly  stipulated  that  they  would 
not  reduce  the  tolls  without  the  consent  of  the  trustees.  It  would 
be  torturing  this  provision,  rather  than  a  liberal  construction 
of  it,  to  say  that  the  legislature  thereby  intended  to  tie  up  the 
hands  of  their  successors  so  that  they  could  never  sanction 
or  construct  any  other  mode  of  communication,  or  do  any 
other  act,  the  tendency  or  effect  of  which  would  be  to  diminish 
the  revenues  of  the  canal  by  drawing  away  or  diverting  any 
business  which  might  seek  accommodation  there ;  that  the 
whole  country  which  might  once  feel  the  beneficial  influences 
of  the  canal,  must,  ever  after,  look  to   it   as  its  highest  good 

in  the  way  of  internal  improvements.  If  to  construct 
[*321]    *this  road   violates  the  complainants'  rights  because  it 

will  diminish  their  revenues,  then  the  Illinois  Central 
with  the  Chicago  Branch ;  the  Chicago  and  Mississippi,  and 
the  Aurora  Extension  Railroads  are  all  unconstitutional  im- 
provements, for  they  must  each  sensibly  and  palpably  diminish 
or  draw  away  the  business  of  the  canal ;  and  the  same  remark 
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must  be  made  in  reference  to  all  roads  running  across  the 
State  south  of  the  canal.  Without  these  roads  a  very  large 
amount  of  southern  travel  would  pass  up  the  Illinois  Eiver  and 
through  the  canal,  and  thus  help  ^p  swell  its  revenues,  which 
will  now  seek  a  more  expeditious  accommodation  by  these  rail- 
roads. It  is  not  the  contiguity  of  the  road  to  the  canal  which 
renders  it  obnoxious  to  the  complaint  urged,  but  it  is  the  fact  of 
diminishing  its  revenues.  The  injury  to  the  canal  is  none  the 
less,  because  the  business  which  it  would  otherwise  receive  is 
diverted  at  Cairo,  at  St.  Louis,  at  Alton,  or  at  Peru,  or  La  Salle. 
The  loss  is  as  sensible  and  as  injurious  in  the  one  case  as  in 
the  other ;  nor  is  it  of  any  moment,  whether  the  business  thus 
diverted  is  done  along-side  the  canal  or  at  a  distance  from  it. 
When  once  diverted,  it  is  gone,  and  it  can  be  no  relief  to  the 
complainants  that  it  is  done  out  of  their  sight  and  hearing.  If 
the  construction  contended  for  should  obtain,  then,  indeed,  is 
this  State  in  an  unfortunate  condition  for  the  future.  If  the 
legislature  has  made  a  contract  that  they  will  do  no  act  which 
shall  ever  diminish  directly  or  indirectly  the  amount  of  tolls  to 
be  collected  on  the  canal,  a  fatal  blow  was  inflicted  upon  the 
prosperity  and  progress  of  the  State,  instead  of  securing  a  great 
benefit  as  was  intended  and  supposed.  In  the  case  last  quoted 
from,  the  court  said :  "But  the  object  and  end  of  all  govern- 
ment is  to  promote  the  happiness  and  prosperity  of  the  com- 
munity by  which  it  is  established ;  and  it  can  never  be  assumed 
that  the  government  intended  to  diminish  its  powers  of  accom- 
plishing the  end  for  which  it  was  created.  And  in  a  country 
like  ours,  free,  active,  and  enterprising,  new  channels  of  com- 
munication are  daily  found  necessary,  both  for  travel  and  trade, 
and  are  essential  for  the  comfort,  convenience,  and  prosperity 
of  the  people.  A  State  ought  never  to  be  presumed  to  have 
surrendered  this  power,  because,  like  the  taxing  power,  the 
whole  community  have  an  interest  in  preserving  it  undimin- 
ished. And  when  a  corporation  alleges  that  a  State  has  sur- 
rendered for  seventy  years  its  power  of  improvement  and  public 
accommodation  in  a  great  and  important  line  of  travel,  along 
which  a  vast  number  of  its  citizens  must  daily  pass,  the  com- 
munity have  a  right  to  insist,  in  the  language  of  this  court  above 
quoted,  'that  its  abandonment  ought  not  be  presumed 
in  a  case  *in  which  the  deliberate  purpose  of  the  State  [*322] 
to  abandon  it  does  not  appear.'"  Does  such  deliberate 
purpose  appear  in  this  case  ?  There  is,  indeed,  no  ground  for 
pretence  that  any  such  purpose  is  expressed  in  any  of  the  acts 
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upon  the  subject.  But  can  it  be  implied?  Can  it  be  presumed 
or  inferred  from  any  thing  which  is  expressed  in  those  laws  ? 
If  so,  then  we  must  infer,  in  the  absence  of  language  express- 
ing it,  that  a  most  suicidal  act  was  done  by  the  State  govern- 
ment. We  were  reminded  in  argument,  that  in  the  case  in  11 
Peters,  the  court  applied  the  rule  of  strict  construction  to  the 
Charles  Eiver  Bridge  charter,  and  that  under  its  influence  the 
case  was  decided,  while  the  twentieth  section  of  the  act  of  IS-i'S, 
provides,  that  it  should  "be  liberally  construed  in  all  courts  of 
justice,"  and  the  legislature  pledged  its  faith  to  supply  by  fu- 
ture legislation  all  such  defects  as  might  be  found  necessary  to 
enable  the  trustees  to  cany  into  full  effect  the  fair  and  obvious 
intent  of  the  act.  This  most  clearly  enjoins  upon  the  court  to 
give  this  law  a  liberal  construction  to  accomplish  the  purposes 
of  the  trust,  and  I  feel  warranted  in  saying  that  it  has  ever 
received  a  liberal  construction  by  this  court  in  favor  of  the 
trustees.  But  while  we  would  give  the  law  a  liberal  construc- 
tion to  effectuate  its  purposes,  there  must  be  some  limit  to  in- 
ferences and  implications  when  it  is  thus  sought  to  deprive 
the  legislature  of  its  most  essential  powers  to  promote  the 
welfare  of  the  people.  While  by  a  liberal  construction  we 
may  be  authorized  to  infer  some  things  in  favor  of  the  trustees, 
where  we  are  satisfied  they  were  fairly  in  the  contemplation 
of  the^legislature,  although  not  fully  expressed,  it  does  not  fol- 
low that  we  shall  infer  every  thing  against  the  State  government 
whether  they  could  reasonably  have  intended  it  or  not.  Can 
we,  from  any  thing,  either  in  or  out  of  this  law  suppose,  that 
if  an  amendment  had  been  proposed  expressly  relinquishing 
the  power  to  authorize  future  improvements,  which  might  in 
some  respects  accommodate  the  public  trade  and  travel  better, 
and  thus  in  a  certain  degree  become  a  competitor  with  the 
canal  for  business,  that  it  would  have  been  adopted  and  made 
a  part  of  the  law?  Can  it  be  suspected  that  the  bondholders 
would  ever  have  asked,  or  that  they  ever  expected  such  a  sur- 
render of  sovereign  power,  so  vitally  important  to  the  welfare 
of  the  State?  If  such  were  the  intentions  of  the  legislature 
ftnd  the  bondholders,  then  were  new  bonds  imposed  upon  the 
State  vastly  more  grievous  to  be  borne  than  the  old.  But  this 
was  never  in  the  contemplation  of  either  party.  Before  the  nego- 
tiation was  closed,  the  bondholders  suggested  certain  alterations 
to  the  law  which  were  passed  in  1845,  and  the  ingenuity 
[*323]  of  men  seems  to  have  been  exerted  to  re*move  am- 
biguities, and  to  leave  as  little  as  possible  to  implica- 
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tion,  and  we  cannot  doubt,  that  had  those  who  were  to 
advance  the  money  expected  to  enjoy  this  extensive  monopoly 
of  trade  as  claimed,  that  they  would  have  had  the  right  ex- 
pressed in  clear  and  unequivocal  terms.  There  was  another 
important  sovereign  right  relinquished,  that  of  taxation,  but 
this  was  done  in  the  most  express  terms,  and  had  they  de- 
signed to  resign  this  other  and  still  more  important  public  right, 
because  more  extensive  in  its  influences,  it  would  have  been 
done  in  an  equally  unambiguous  manner.  But  as  regards  this 
question,  there  is  no  ambiguity  in  these  laws.  There  is  no  ex- 
pression to  be  found  pointing  towards  a  relinquishment  of  this 
right.  The  stipulation  act  to  reduce  the  tolls  clearl}^  points  to 
those  tolls  which  the  trustees  were  authorized  to  levy  upon  the 
commerce  of  the  canal,  and  to  nothing  else.  The  palpable 
meaning  is,  that  if  the  trustees  fixed  a  given  toll  upon  a  boat, 
a  passenger,  or  an  article  of  commerce  navigating  the  canal, 
the  legislature  should  not  reduce  the  toll  thus  fixed  without  the 
consent  of  the  trustees.  It  seems  to  us  that  no  one  can  read 
the  fifteenth  section,  and  come  to  any  other  conclusion  than 
this.  It  is  the  first  and  last  impression  produced  upon  its 
perusal,  which  no  ingenuity  of  argument  seems  able  to  weaken. 
Who  shall  anticipate  the  new  modes  of  intercommunication 
which  the  ingenuity  of  this  wonderful  age  may  devise,  or  the 
improvements  which  may  be  made  in  the  old  ?  Who  can  set 
bounds  to  the  wants  in  this  respect  which  new  developments 
may  suggest,  and  shall  we  imply  or  intend,  even  with  the  aid 
of  the  most  liberal  rule  of  construction,  that  the  legislature  de- 
signed to  surrender  the  right  to  allow  the  people  to  avail  them- 
selves of  improved  modes  of  communication  or  commerce  ?  Had 
the  bondholders  deemed  such  a  surrender  of  sovereign  power 
essential  to  their  security,  or  practicable  to  be  obtained,  an 
express  provision  to  this  effect  would  have  been  suggested  in 
the  amendments  asked  in  1845,  especially  when  they  deemed  it 
necessary  to  ask  an  amendment  expressly  providing  that  a  ma- 
jority of  the  trustees  might  act,  and  control  the  board.  The 
subscribers  to  the  loan  must  have  been  aware  of  the  rule  of 
construction  which  obtains,  both  in  the  courts  of  this  country 
and  of  England,  on  the  subject  of  the  surrender  of  sovereign 
power  to  corporations,  and  acted  and  negotiated  in  view  of  it. 
There  is  nothing  to  induce  the  belief  that  they  estimated  such 
a  surrender  as  part  of  their  security,  or  supposed  it  had  been 
made  by  the  State.  In  making  the  negotiations  ihej  esti- 
mated the  future,  and  while  they  anticipated  the  growth  of  the 
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[*32-i]  *country  and  the  increase  of  business,  the}'  must  also 
have  estimated  the  chances  of  rival  channels  of  trade 
which  the  wants  of  the  country  might  bring  into  existence,  and 
with  which  the}^  might  be  surrounded.  We  are  satisfied,  that 
no  portion  of  the  contract  between  the  State  and  the  complain- 
ants was  violated  by  the  grant  of  the  charter  of  the  Chicago  and 
Eock  Island  Eailroad,  and  that  the  complainants'  bill  was  prop- 
erly dismissed  in  the  court  below. 
The  decree  is  affirmed. 

Decree  affirmed. 


William  Dixon,  Plaintiff  in  Error,  v.  John  H.  Dunham,  Defend- 
ant in  Error. 

EKROE  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Evidence — Usage— Admissibility. — No  usage  or  custom  can  be  admitted 
in  evidence  to  vaiy  or  control  the  express  terms  of  a  contract,  but  the}'  may  be 
admitted  to  determine  that  which  by  the  contract  is  left  undetermined. 

The  reason  why  a  custom  or  usage  is  permitted  to  be  found  in  any  particular 
case,  is  the  presumption  that  from  its  antiquity,  extent,  and  universality,  it  en- 
tered into  and  formed  a  part  of  the  contract,  and  therefore  its  antiquity,  extent, 
and  universality  must  be  such  as  to  warrant  the  conclusion  that  it  was  known  to 
the  contracting  parties,  and  that  they  made  their  contract  with  a  view  to  it. 

Same — Carkieks — Deliveky  of  goods. — Therefore,  where  by  the  contract 
expressed  in  the  bill  of  lading,  the  defendant  agreed  to  transport  from  the  port 
of  Buffalo  to  the  port  of  Chicago  certiiin  goods,  and  deliver  them  to  the  jdaintiff. 

Cited:  Usage:  23  111.  522;  17  111.  228;  71  111.  99;  83  111.  87;  14  Bradw.  361. 
Carriers,  duty  to  take  freight:  18  111.  491. 

Evidenci'—Uxci^e.—iiee  111.  Mut.  Ins.  Co.  v.  O'Neille,  13  111.  89,  710^6  in  this 
edition  citing  IlUnoin  authorities. 

Effect  of  usage  upon  written  contracts— Admissihility  of  parol  evidence  of. 
"The  proper  office  of  a  custom  or  usage  in  trade  is  to  ascerfciin  and  explain  the 
meaning  and  intention  of  the  parties  to  a  contract,  whether  written  or  in  parol, 
which  could  not  be  done  without  the  aid  of  this  extrinsic  evidence.  It  does  noc 
go  beyond  this,  and  is  used  as  a  mode  of  interpretation  on  the  theory  that  the 
parties  knew  of  its  existence,  and  coutnicted  with  reference  to  it.  It  is  often 
employed  to  explain  words  or  phrases  in  a  contract  of  doubtful  signification, 
or  which  may  be  understood  in  different  senses,  according  to  the  subject-matter 
to  which  they  are  applied.  But  if  it  be  inconsistent  with  the  contract,  or  ex- 
presslv  or  by"  necessary  implication  contradicts  it,  it  cannot  be  received  in  evi- 
dence'to  atfect  it."  Barnard  v.  Kellogg,  77  U.  S.  (10  Wall.)  383.  See,  also, 
Lyon  V.  Blair,  83  111.  3:5;  Oldershaw  r.  Knoles,  4  Bradw.  03;  Page  v.  Cole.  120 
Mass.  37;  Collender  v.  Dinsmore,  55  N.  Y.  200;  Boardman  v.  Gaillard,  60  N.  Y. 
614:  Leach  v.  Beardslee.  22  Conn.  404;  Martin  v.  Maynard,  10  N.  H.  125;  Good- 
now  V.  Parsons,  30  Vt.  46;  Walker  t>.  Armstrong.  54  Tex.  009;  Bradford  t'.  Home- 
stead Fire  Ins.  Co.  "l:  Iowa,  598;  Cooper  r.  Kane,  19  Wend.  386;  Branch  v. 
Palmer,  05  Ga.  210;  Hursh  v.  North,  40  Pa.  St.  241. 

A  usage  to  be  valid  and  binding  must  be  ancient,  reasonable,  certain,  general, 
uniform,  known,  and  it  must  not  be  contrary  to  law.  Bissell  v.  Eyan,  23  111. 
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who  was  the  consignee  at  Chicago,  where  the  plaintiff  had  a  wharf  at  which  he 
was  doing  business,  and  where  the  goods  might  have  been  delivered  from  the 
propeller;  but  the  defendant  also  had  a  wharf  to  which  his  said  vessel  was  ac- 
customed to  run,  and  where  she  delivered  her  freight: — 

Held,  that  by  the  terms  of  the  contract,  in  the  absence  of  any  usage  to  the  con- 
trary, the  captain  of  the  propeller  would  have  been  bound  to  have  delivered  the 
goods  to  the  plaintiff  at  his  place  of  business,  if  he  had  one  within  the  port  of 
Chicago  accessible  and  convenient  for  the  vessel.  But  that  it  was  competent 
for  the  defendant  to  set  up  a  custom  or  usage  in  the  port  of  Chicago,  that  goods 
should  be  delivered  at  the  wharf  selected  by  the  master  of  the  vessel,  and  that 
consignees  should  receive  their  goods  there,  with  averment  of  knowledge  of  such 
custom  in  the  plaintiff,  and  that  this  contract  was  made  in  accordance  with  it. 

The  plaintiff  in  error  was  the  master  of  propeller  Illinois, 
navigating  between  Buffalo  and  Chicago.  The  defendant  in  error 
shipped  certain  goods  on  this  propeller  at.  Buffalo  to  be  con- 

566;  Leggat  v.  S.  A.  B.  Co.  60  111.  158;  Coffman  v.  Campbell,  87  111.  98;  Swatelle 
V.  Drew,  122  Mass.  228;  Smith  r.  Wright,  1  Cai.  43;  Chastain  ■«.  Bowman,  1  Hill, 
270;  Register  v.  Spencer,  24  Md.  520;  Smith  v.  Gibbs,  44  N.  H.  335;  Ocean  Beach 
Assoc.  V.  Brinley,  34  N.  J.  Eq.  438;  Hai-per  v.  Pound,  10  Ind.  32. 

It  must  be  reasonable.  Leggat  v.  S.  A.  B.  Co.  60  111.  158;  Fuller  v.  Eobinson, 
86  N.  Y.  306;  S.  C.  40  Am.  Eep.  540;  Bowman  v.  Stoddard,  10  Met.  375,  380; 
Jordan  v.  Meredith,  3  Yeates,  318. 

It  must  be  certain.  Leggat  v.  S.  A.  B.  Co.  60  111.  158;  People  v.  C.  &  M. 
Rv.  Co.  57  111.  436;  Oelricks  v.  Ford,  64  U.  S.  (23  How.)  49;  Bassett  v.  Lederer, 
1  Hun,  274. 

It  must  be  general.  Packard  v.  Van  Schaick,  58  111.  79;  Strong  v.  King,  35 
111.  9;  Mechanics'  Nat.  Bank  v.  Sprague,  52  N.  Y.  605;  Taunton  Copper  Co.  v. 
Merchants'  Ins.  Co.  22  Pick.  108;  Madden  v.  Blain,  66  Ga.  49;  Eenner  ■?;.  Bank 
of  Columbia,  22  U.  S.  (9  Wh.)  581. 

It  must  be  uniform.  Wilson  v.  Bauman,  80  111.  493;  Leggat  v.  S.  A.  B.  Co.  60 
111.  158;  Bailev  i'.  Bensley,  87  111.  556;  Turner  v.  Damson,  50  111.  85;  Cope  v. 
Dodd,13  Pa.  St.  33;  Lawrence  v.  McGregor,  Wright,  193;  U.  S.  v.  Buchanan,  49 
U.  S.  (8  How.)  83. 

It  must  be  known,  or  so  well  settled  as  to  raise  a  fair  presumption  that  it  was 
known  to  both  contracting  parties.  Bissell  v.  Ryan,  23  111.  566;  Wilson  v.  Bau- 
man, 80  111.493;  Turner  v.  Dawson,  50  111.  85;  Home  Ins.  Co.  v.  Favorite,  46 
111.  264;  Munn  v.  Burk,  25  111.  35;  Farmers  &  Mechanics'  Nat.  Bank  v.  Sprague, 
52  N.  Y.  (i05;  Walls  v.  Bailev,  49  N.  Y.  464;  S.  C.  10  Am.  Rep.  407;  Harris  v. 
Turnbridg3,  83  N.  Y.  92;  S.  "C.  38  Am.  Rep.  398.  But  it  seems  that  one  dealing 
with  brokers  is  bound  by  their  general  customs,  whether  he  knows  them  or  not. 
Northern,  &c.,  Ry.  Co.  v.  Bastiau,  15  Md.  494;  Sutton  v.  Tatham,  10  Adol.  &  E. 
27;  Pollock  i).  Stables,  12  Q.  B.  765.  See,  also,  Bailey  v.  Beusley,  87  lU.  556; 
Lyon  V.  Culbertson,  83  111.  33.  But  see  Merchants  &  Mechanics'  Nat.  Bank  v. 
Sprague,  52  N.  Y.  605. 

It  must  not  be  contrary  to  law,  or  in  opposition  to  any  principle  of  general 
policy.  Bissell  r.  Rvan,  23  111.  566;  Lonergan  v.  Stewart,  "55  111.  44;  Wilson  r. 
Bauman,  80  111.  493;'  Perkins  v.  Franklin  Bank,  21  Pick.  483;  Commonwealth 
V.  Cooper,  130  Mass.  285;  Groat  v.  Gile,  51  N.  Y.  431;  N.  Y.  Firemen's  Ins.  Co. 
V.  Ely,  2  Cow.  678. 

No  usage  or  custom  is  admissible  to  affect  a  special  or  express  contract.  Cad- 
well  I'.  Meek,  17  111.  220;  Bissell  v.  Rvan,  23  111.  566;  Sandford  v.  Rawlings,  43 
111.  92;  Lonergan  t-.  Stewart,  55  111.  44;  Wilson  v.  Bauman,  80  111.  493;  Corbett 
V.  Underwood,  83  111.  324;  Farmers  &  Mechanics'  Nat.  Bank  v.  Logan,  74  N.  Y. 
568;  Randell  v.  Rotch,  12  Pick.  107;  Barlow  v.  Lambert,  28  Ala.  728;  Wheeler 
V.  Nurse,  20  N.  H.  220;  Renner  v.  Bank  of  Columbia,  22  U.  S.  (9  Wh.)  581; 
Holmes  v.  Pettingill,  60  N.  Y.  646. 
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veyed  to  Chicago.  The  plaintiff  in  error  brought  the  goods,  and 
delivered  them  on  the  wharf  of  Dole,  Kiimsey  &  Co.,  and  gave 
notice  to  the  defendant  in  error  of  the  arrival  of  the 
[*325]  goods.  *The  defendant  in  error  refused  to  receive  them 
at  the  wharf  where  they  had  been  left,  and  demanded 
that  the  goods  should  be  delivered  to  him  in  person,  or  at  his  own 
wharf.  This  being  refused,  the  defendant  in  error  made  a  tender 
of  the  amount  of  freight  and  replevied  the  goods. 

To  the  action  in  replevin  two  pleas  were  interposed :  first, 
that  there  was  established  a  custom  and  usage  of  trade  in  Chi- 
cage  among  the  masters  of  vessels,  forwarders,  business  men, 
&c,,  well  established,  known,  certain,  uniform,  and  reasonable 
and  not  contrary  to  law,  that  goods  shipped  from  other  ports 
and  places  should  be  delivered  upon  such  dock  and  wharf  in  the 
city  of  Chicago  as  should  be  selected  by  the  masters  of  vessels, 
&c.,  which  amounted  to  a  delivery  of  goods  to  the  consignee. 

The  second  plea  sets  up  the  custom  and  usage,  averring  that 
the  defendant  in  error  knew  it,  and  shipped  his  goods  subject  to 
it,  and  a  delivery  of  the  goods  and  an  offer  to  deliver  in  accord- 
ance with  the  custom,  &c.  The  replication  to  these  pleas  avers 
that  defendant  in  error,  being  a  merchant  in  Chicago,  doing 
business  as  such  on  a  certain  dock  or  wharf  in  Chicago,  shipped 
the  goods,  &c.,  to  be  delivered  to  him  at  that  place,  &c.,  sets  out 
the  bill  of  lading,  which  is  in  the  usual  form,  &c.,  the  tender  of 
the  freight,  &c.,  and  requested  the  delivery  of  the  goods  at  his 
place  of  business,  which,  by  the  bill  of  lading,  the  plaintiff  was 
bound  to  do,  &c. 

By  the  bill  of  lading  the  goods  were  "to  be  delivered  in  like 
good  order  unto  the  consignee  named  in  the  margin,  or  to  his 
assigns,"  &c.  To  which  replication  the  plaintiff  in  error  de- 
murred. The  court  below  overruled  the  demurrer,  and  the 
plaintiff  in  error  excepted.  And  by  agreement  the  question  pre-^ 
sented  to  this  court  is.  Whether  the  replication  is  a  good  answer 
to  the  pleas?  If  so,  the  judgment  to  be  entered  for  the  defend- 
ant in  error ;  if  not,  then  for  the  plaintiff  in  error.  Either  party 
to  have  leave  to  plead  over. 

Arnold  and  Lay,  for  plaintiff  in  error. 

Grant  Goodrich,  for  defendant  in  error, 

Caton,  J.     From  the  diversified  character  of  our  commerce, 
this  question  which  is  now  for  the  first  time  presented  to  this 
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court  for  adjudication,  is  one  of  very  considerable  importance. 
While  the  convenience  of  commerce  may  require  different  rules 
for  the  delivery  of  goods,  when  transported  by  sail  or  steam 
vessels  on  the  great  lakes,  on  the  rivers,  on  the  canal, 
or  by  raiProad,  by  plank,  or  the  common  roads,  it  [*326] 
^  would  be  very  inconvenient  for  each  commercial  point 
on  these  thoroughfares  to  establish  an  independent  usage  by 
W'hich  the  same  contract  would  receive  different  constructions 
depending  upon  the  place  at  which  it  was  to  be  performed. 
Where  the  necessities  of  any  particular  line  of  commerce  may 
render  a  particular  usage  so  indispensabl}^  necessary  as  to  com- 
mend itself  to,  and  force  itself  upon,  all  those  engaged  in  that 
line  of  commerce,  there  may  be  great  propriety  in  allowing  such 
usage,  when  it  has  become  universal  and  well  understood,  and 
acquiesced  in  by  all,  to  be  proved,  in  order  to  expLain  the  inten- 
tion of  parties  upon  points  as  to  which  the  contract  itself  is  not 
explicit,  although  without  such  usage  the  law  might  give  it  a 
different  construction.  This  is  allowed  upon  the  same  principle 
which  allows  other  extraneous  facts  to  be  proved,  in  view  of 
which  parties  have  entered  into  engagements,  and  by  the  aid 
of  which  their  intentions  are  ascertained,  where  otherwise  they 
might  be  doubtful.  Hence,  in  construing  a  bill  of  lading  or 
other  contract  for  transporting  freight,  we  must  look  to  the 
mode  of  transportation,  by  means  of  which  the  contract  is  to  be 
performed;  as  if  by  water  craft,  navigating  either  the  lakes, 
rivers,  or  canal,  it  is  not  to  be  presumed  that  the  delivery  is  to 
be  made  away  from  the  water-course,  or  if  by  railroad,  away 
from  the  track  or  depot  of  the  road,  unless  it  is  otherwise  ex- 
pressly stipulated  in  the  contract ;  if,  however,  this  is  expressly 
stipulated,  that  would  show  an  intention  that  the  carrier 
should  use  other  means  of  transportation  than  those  usually 
employed  in  the  course  of  such  trade.  Such  expressed  inten- 
tion would  destroy  the  presumption  that  the  contract  was  to  be 
performed  by  the  means  of  transportation  in  ordinary  use,  by 
the  party  undertaking  to  perform  it.  In  construing  contracts  of 
affreightment,  the  courts  themselves  take  notice  of  the  course  of 
trade  and  the  means  of  transportation  in  use  in  carrying  on  that 
commerce,  and  in  aid  of  the  means  of  information  which  the 
courts  are  supposed  to  possess  in  reference  to  commercial  trans- 
actions, usages  which  the  necessities  of  a  particular  trade  have 
established,  have  been  allowed  to  be  proved  to  the  courts  to  aid 
them  in  giving  a  construction  to  contracts  made  in  reference  to 
such  trade. 
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No  usage  or  custom  can  be  admitted  to  vary  or  control  the 
express  terms  of  a  contract,  but  they  may  be  admitted  to  deter- 
mine that,  which  by  the  contract  is  left  undetermined.  The  par- 
ties, by  their  contract,  may  abrogate  any  custom,  no  matter  how 
ancient  or  uniform,  but  such  custom  cannot  abrogate  the  terms 
of  a  contract.  Whenever  there  is  a  conflict,  the  contract  must 
control.  The  reason  why  a  custom  is  allowed  to  be 
[*327]  *proved  for  the  purpose  of  interpreting  a  contract  is,  be- 
cause both  parties  are  supposed  to  have  been  acquainted 
with  it,  and  to  have  contracted  in  reference  to  it.  The  custom 
does  not  become  a  part  of  the  law  of  the  place,  but  rather  a  part 
of  the  contracts  which  are  to  be  performed  at  the  place,  and 
hence  if  the  usage  is  excluded  by  the  contract,  it  cannot  consti- 
tute a  part  of  it.  In  the  case  of  the  schooner  Eeside,  2  Sumner, 
C.  C.  E.  567,  Mr.  Justice  Story  said:  "The  true  and  appro- 
priate ofi&ce  of  a  usage  or  custom,  is  to  interpret  the  otherwise 
undeterminate  intentions  of  the  parties,  and  to  ascertain  the 
nature  and  extent  of  their  contracts,  arising  not  from  their  ex- 
press stipulations,  but  from  mere  implications  and  presumptions 
and  acts  of  a  doubtful  or  equivocal^character. "  A  careful  exam- 
ination of  all  of  the  cases  on  the  subject  will  but  confirm  the 
accuracy  of  the  rule  here  laid  down,  whatever  differences  may  be 
supposed  to  exist  in  the  application  of  the  rule  in  particular  cases. 
Some  diversity  will  be  found  in  the  cases,  in  reference  to  the 
antiquity,  extent,  and  universality  of  the  custom,  before  it  shall 
be  permitted  to  enter  into  and  form  a  part  of  the  contract.  It 
must  be  such  at  least  as  to  warrant  the  conclusion  that  it  was 
known  to  the  contracting  parties,  and  that  they  made  their  con- 
tract in  view  of  and  with  reference  to  the  particular  usage,  and 
that  it  was  their  intention  that  the  contract  should  be  executed 
conformably  to  it.  Whoever  will  carefully  study  the  reported 
cases  will  find  that  Mr.  Angell,  in  his  Law  of  Carriers,  §  301, 
lias  very  accurately  stated  the  true  rule  on  this  subject.  He 
says:  "The  doctrine  in  respect  to  all  commercial  usage  is,  that 
to  have  it  take  the  place  of  general  law,  it  must  be  so  uniformly 
acquiesced  in  by  length  of  time,  that  the  jury  Avill  feel  them- 
selves constrained  to  say  that  it  entered  into  the  minds  of  the 
parties  and  made  a  part  of  the  contract."  In  Singleton  v.  Hil- 
liard,  1  Strobhart,  203,  the  action  was  against  the  owners  of  a 
steamboat,  as  common  carriers,  for  the  loss  of  a  quantity  of 
cotton  by  fire,  and  the  defence  was  a  custom  exempting  them 
from  such  liability.  The  court  said,  "That  a  custom  or  usage 
intended  as  in  this  case  to  alter  established  rules  of  law,  must 
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be  of  very  long  standing,  so  as  to  imply  the  general  acquiescence 
of  all  parties,  Co.  Litt.  113;  whereas  this  custom  or  usage  of 
exemption  to  losses  by  fire  is  not  only  of  very  recent  origin, 
but  has  been  continually  resisted."  Uniformity  as  well  as  an- 
tiquity are  essential  to  the  validity  of  such  a  custom.  Where 
it  has  been  the  subject  of  controversy  and  contention,  claimed 
by  one  class  and  denied  by  another,  and  only  submitted  to 
under  protest  and  to  avoid  litigation,  it  cannot  be  presumed 
to  have  been  so  acquiesced  in  as  to  have  entered  into 
and  *formed  a  part  of  the  contract.  A  valid  usage  [*328] 
must  be  not  only  submitted  to,  but  should  receive  at 
least  the  tacit  acquiescence  of  all  classes  engaged  in  the  trade 
which  it  is  sought  to  affect  and  control.  These  customs  are 
established  and  approved  from  the  necessities  of  trade,  grow- 
ing out  of  peculiar  circumstances  connected  with  it,  and  hence 
may  have  a  greater  or  less  territorial  extent,  or  more  general 
or  restricted  application,  according  to  the  circumstances  which 
gave  rise  to  them.  The  custom  must  also  be  reasonable  in 
view  of  these  circumstances.  For  instance,  a  vessel  having 
a  single  package  for  a  consignee  in  the  port  of  Chicago,  it 
might  be  very  unreasonable  to  require  the  vessel  to  remove 
from  her  usual  dock,  where  she  is  accustomed  to  land  and 
discharge  her  freight,  and  a  custom  absolving  her  from  such 
duty  might  very  readily  acquire  stability  among  all  parties, 
whereas,  were  she  loaded  with  an  entire  cargo  for  one  con- 
signee, as  timber,  or  pig,  or  railroad  iron,  it  might  be  very 
unreasonable  for  the  captain  to  claim  the  right  to  deliver  the 
cargo  at  a  distance  from  the  wharf  of  the  consignee,  where  he 
would  not  only  be  compelled  to  have  it  reshipped  or  trans- 
ported by  land,  but  also  to  pay  wharfage ;  and  a  custom  which 
would  secure  that  privilege  to  a  carrier  would  be  likely  to  meet 
with  opposition,  if  not  with  continued  resistance,  and  from  its 
character  a  very  long  and  entirely  uniform  custom  would  have 
to  be  clearly  proved,  before  it  would  be  allowed  to  prevail,  if  it 
would  not  be  rejected  altogether  as  unreasonable.  Customs  are 
instituted  and  admitted  to  promote  the  interests  and  convenience 
of  trade  under  the  supposition  that  the  slight  inconvenience 
which  one  class  suffers  by  reason  of  them,  is  more  than  coun- 
terbalanced by  the  benefits  to  another  class,  and  that  the  in- 
ducements thus  offered  compensate  the  lesser  loss  by  the  reduced 
charges  which  are  thereby  induced. 

By  the  contract  expressed  in  the  bill  of  lading,  the  defendant 
agreed  to  transport  from  the  port  of  Buffalo  to  the  port  of  Chi- 
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cago  the  goods  in  controversy,  and  to  deliver  them  to  the  plain- 
tiff, who  was  the  consignee,  at  the  port  of  Chicago.  The  plaintiff 
had  a  wharf  or  dock,  at  which  he  was  doing  business,  and  at 
which  the  goods  might  have  been  delivered  from  the  propeller. 
And  the  question  is,  Whether  the  terms  of  the  bill  of  lading  are 
so  specific  as  to  require  the  carrier  to  deliver  the  goods  at  the 
wharf  of  the  consignee  at  all  events,  or  whether  he  might,  in 
pursuance  of  the  custom  or  usage  of  trade  in  the  port  of  Chi- 
cago, deliver  the  goods  on  the  wharf  to  which  the  vessel  was 
accustomed  to  run,  and  where  she  was  used  to  deliver  her 
freight?     In  the  absence  of  any  usage  to  the  contrary,  there  is 

no  doubt  that  under  the  contract  the  captain  would 
[*329]    *have  been  bound  to  deliver  the  goods  to  the  consignee 

at  his  place  of  business,  if  he  had  one  within  the  port 
of  Chicago,  which  was  accessible  to  the  vessel  and  convenient 
for  the  delivery  of  the  goods,  and  yet  this  would  have  been  but 
an  inference  or  implication  of  law,  arising  from,  but  not  ex- 
pressly stipulated  by  the  terms  of  the  contract  of  a£freightment. 
The  terms  of  the  contract  do  not  define  the  place  within  the 
port  of  Chicago  where  the  goods  are  to  be  delivered,  but  only  the 
person  to  whom  they  are  to  be  delivered.  They  might  have 
stipulated  the  place  of  delivery,  which  might  have  been  the 
plaintiff's  wharf,  or  any  other  place.  In  the  absence  of  such 
stipulation,  the  place  must  be  determined  either  by  presump- 
tion of  law,  or  the  usage  of  trade.  In  either  case  this  is  done 
in  pursuance  of  the  supposed  intention  of  the  parties.  Where 
the  goods  are  to  be  transported  in  vessels,  it  cannot  be  supposed 
that  it  was  the  intention  of  the  parties  that  the  carrier  should 
convey  the  goods  to  a  place  inaccessible  to  the  vessel.  Or  if  by 
railroad,  to  a  place  which  the  cars  could  not  reach.  Where 
there  is  a  usage  of  trade  in  reference  to  which  the  contract  is 
made,  that  usage  becomes  a  part  of  the  contract,  and  determines 
the  intention  of  the  parties  as  satisfactorily  as  if  that  intention 
had  been  expressed  upon  the  face  of  the  bill  of  lading.  It  con- 
tradicts and  is  inconsistent  with  none  of  its  express  provisions. 
Had  this  bill  of  lading  provided  that  the  goods  should  be  de- 
livered to  the  consignee  at  the  wharf  of  Dole,  Kumsey  &  Co. 
there  would  have  been  nothing  inconsistent  or  contradictory  in 
its  terms.  The  designation  of  the  place  of  delivery  would  have 
been  but  filling  up  a  blank  which  was  left  in  the  contract,  which 
must  be  filled  up  either  by  intendment  of  law,  or  by  extraneous 
circumstances,  which  may  serve  satisfactorily  to  show  what  was 
the  real  intention  of  the  parties.  This  may  be  done  either  by  a 
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long  and  uniform  course  of  dealing  between  the  parties  them- 
selves, or  of  all  persons  engaged  in  that  trade.  The  presump- 
tion of  law  as  to  the  place  or  particular  mode  of  performance, 
is  but  a  presumption,  and  may  be  overcome,  and  another  pre- 
sumption substituted  in  its  place,  by  facts  and  circumstances 
indicating  clearly  and  satisfactorily  that  the  parties  intended 
that  the  contract  should  be  performed  in  a  different  mode,  or  in 
another  place.  The  pleadings  in  this  case  show  that  the  parties 
did  intend  that  the  contract  sliould  be  performed  in  a  way  dif- 
ferent from  such  legal  presumption.  The  pleas  aver  that  there 
had  been,  for  a  long  time,  a  custom  and  usage  at  the  port  of 
Chicago,  among  the  masters  of  vessels,  shippers,  and  consignees, 
that  goods  transported  to  that  port  in  vessels,  should  be  deliv- 
ered at  the  wharf  selected  by  the  master  of  the  vessel, 
*and  that  consignees  should  receive  the  goods  at  such  [*330] 
wharf;  and  that  such  custom  was  well  established, 
known,  certain,  uniform,  reasonable,  and  not  contrary  to  law, 
and  well  known  to  the  plaintiff  previous  to  the  time  when  the 
goods  were  shipped,  and  acquiesced  in  by  him ;  and  that  the 
goods  were  received  on  board  the  propeller,  to  be  transported  to 
Chicago,  in  accordance  with  said  custom.  And  the  pleas  fur- 
ther show,  that  the  goods  were  delivered  at  the  dock  in  Chicago 
selected  by  the  captain  of  the  vessel,  and  that  the  plaintiff  was 
duly  notified  thereof ;  but  that  he  refused  to  receive  them  there, 
and  pay  the  freight  thereon ;  wherefore  the  defendant  retained 
the  goods,  &c.  Indeed,  no  question  was  made  upon  the  argu- 
ment that  the  usage  was  well  pleaded,  if  this  is  such  a  contract 
as  may  be  explained  by  a  usage  of  trade.  We  have  already 
seen  that  such  is  the  case.  Had  the  plaintiff  not  desired  to  re- 
ceive the  goods  according  to  the  custom  of  the  port  of  delivery, 
knowing  as  he  did  what  that  custom  was,  and  that  it  was  uni- 
form and  well  established,  he  should  have  instructed  his  for- 
warder at  Buffalo  to  have  inserted  a  special  clause  in  the  bill  of 
lading,  stipulating  that  the  goods  should  be  delivered  at  the 
plaintiff's  wharf,  thus  abrogating  the  custom  in  the  particular 
instance ;  he  did  not  do  this ;  and  the  inference  is,  that  he  in- 
tended to  conform  to  the  custom,  in  view  of  which  the  contract 
was  made.  The  bill  of  lading  set  up  in  the  replication  is  not 
an  answer  to  the  pleas,  and  the  demurrer  should  have  been 
sustained. 

The  judgment  of  the  common  pleas  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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Henry  L.  Crosby,  Appellant,  v.  Henry  Loop  et  al.,  Appellees. 

APPEAL  FROM  BOONE. 

Entire  contbacts. — An  entii'e  contract  cannot  be  apportioned,  and  the  per- 
formance of  it  enforced  in  fragments.  * 

Parties — Assignment  of  rent. — An  order,  given  by  the  lessor  of  premises 
to  his  lessee,  directing  him  to  pay  two-thirds  of  the  rent  due  upon  a  lease,  does 
not  amount  to  such  an  assignment  of  the*rent  reserved  bj'  the  lease,  as  to  enable 
the  holder  of  the  order  to  bring  an  action  in  his  own  name. 

This  cause  was  heard  before  J.  G.  Wilson,  Judge,  at  the  April 
term,   1S53,  of  the  Boone  Ch-cuit  Court,  upon  appeal  from   a 

justice  of  the  peace. 
[*331]        *The  facts  are  stated  in  the  report  of  a  case  between 

the  same  parties,  on  page  625,  in  the  thirteenth  of  Illi- 
nois Eeports. 


Fuller  and  Burgess,  for  appellant. 
S.  A.  HuRLBURT,  for  appellees. 


Equitable  ass;ignment — Order  on  partinihtr  fund. — An  order,  draft  or  bill 
drawn  for  the  whole  of  a  particular  fund,  operates  as  an  equitable  assignment  of 
snch  fund  to  the  payee,  and  binds  it  after  notice  to  the  drawee.  Creighton  v. 
Hyde  Park,  6  Bradw.  272;  Morton  i'.  Naylor,  1  Hill,  583;  Field  v.  Mayor,  etc.  G 
N.  Y.  179;  Mandeville  v.  Welch,  5  Wheat.  285;  Eobbins  v.  Bacon,  3  Greenl. 
(Me.)  346. 

The  creditor  cannot,  without  the  assent  of  the  debtor,  split  the  demand  by 
assigning  part  of  the  demand.  Creighton  v.  Hyde  Park,  6  Bradw.  272;  Moore 
V.  Gravelot,  3  Bradw.  442;  Beardslee  v.  Margner,  70  Mo.  22;  Blinn  v.  Pierce,  20 
Vt.  25.  But  see  Exch.  Bank  v.  McLoon,  73  Me.  498;  Wellsburg  Bank  v.  Kim- 
berlands,  16  W.  Va.  555.  , 

What  will  amount  to  such  assignment  or  appropriation  of  a  fund,  see  Shan- 
non V.  Hoboken,  37  N.  J.  Ecp  123;  Gardner  v.  City  Bank,  39  O.  St.  600;  Canty 
V.  Latterner,  31  Minn.  239;  Des  Moines  Co.  v.  Hiuklev,  62  la.  637;  Hoyt  v. 
Story,  3  Barb.  262;  Sammis  v.  L'  Engle,  19  Fla.  800;  Tingle  v.  Fisher,  20  W. 
Va.  497. 

The  assignee,  in  order  to  protect  himself  against  bond  fide  payment  by  the 
obli"or  to  the  assignor,  must  give  notice  of  the  assignment.  Ward  v.  Morrison, 
25  Vt.  593;  Reed  v.  Marble,  10  Paige,  409;  Van  Buskirk  i-.  Ins.  Co.  14  Conn.  141. 

The  assignment  becomes  iiTevocable  when?  Morton  v.  Naylor,  1  Hill,  583; 
Risley  v.  Smith,  (M  N.  Y.  576;  Munger  v.  Shannon,  61  N.  Y.  251. 

"Projjertv  validly  assigned  cannot  be  reached  by  garnishment."  Waples  on 
Garnishment  and  Att.  209.  See  Littlefield  v.  Smith,  17  Me.  327;  Bishop  v.  Hol- 
comb,  10  Conn.  444. 

The  assignee  takes  no  better  title  than  had  his  assignor.  Evans  v.  Ellis,  5 
Den.  (540;  Busht'.  Lathrop,  22  N.  Y.  535;  Conover  r.  Van  Mater,  15  N.  J.  L.  481; 
Ketchum  v.  Foot,  15  Vt.  258;  Jack  v.  Davis,  29  Ga.  219;  Bmshear  v.  West,  7 
Pet.  6ii8;  Tinunis  r.  Shannon,  19  Md.  296.  See  Moore  v.  Metropolitan  Nat. 
Bank,  55  N.  Y.  41,  for  full  discussion.  In  this  case  the  doctrine  of  estoppel  was 
ajiplied.  See  Bush  v.  Lathrop  (overruled  iu  Moore  v.  Metropolitan  Nat.  Bank) 
as  to  latent  equities. 
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Treat,  C.  J.  The  facts  of  this  case  are  the  same  as  those  in 
the  case  between  the  same  parties,  reported  in  13  Illinois,  625, 
except  in  a  few  particulars.  The  suit  was  in  reference  to  a  dif- 
ferent instalment  of  rent ;  and  these  additional  facts  were 
proved.  In  October,  1851,  Loop  &  Sons  purchased  one  fourth 
part  of  the  mills  of  Saxton ;  and  they  have  since  had  the  pos- 
session of  the  whole  of  the  mills,  either  by  themselves  or  their 
tenants.  About  the  time  the  first  instalmemt  of  rent  under  the 
lease  from  Crosby  to  Eobinson  &  Co.  fell  due,  Crosby  tendered 
Loop  &  Sons  a  formal  assignment,  under  seal,  of  that  portion 
of  the  rent  specified  in  the  order,  which  they  refused  to  accept. 
N.  Crosby,  one  of  the  firm  of  Eobinson  &  Co.,  has  been  solvent 
ever  since  the  execution  of  the  lease. 

It  was  decided,  in  the  former  case,  that  the  drawing  of  the 
order,  in  connection  with  the  grant  of  the  reversion  and  the 
reservation  of  the  rent,  did  not  amount  to  an  assignment  of 
two  thirds  of  the  rent  reserved  by  the  lease,  so  as  to  authorize 
Loop  &  Sons  to  maintain  an  action,  in  their  own  names,  for 
the  recovery  of  the  same ;  that  they  could  not  maintain  an 
action  in  the  name  of  Crosby,  because  the  order  embraced  but 
a  part  of  the  rent ;  and  that,  on  the  refusal  of  the  lessees  to 
accept  the  order,  Crosby  became  liable  to  Loop  &  Sons  for  the 
amount  of  the  order,  it  having  been  drawn  upon  a  past  consid- 
eration. Upon  further  reflection,  we  are  satisfied  that  these 
conclusions  are  correct,  and  shall  adhere  to  them.  The  only 
question  then  is,  whether  the  additional  facts  now  presented 
change  the  legal  aspect  of  the  case.  It  is  clear  that  Loop  & 
Sons  were  not  bound  to  accept  an  assignment  of  the  rent.  It 
required  the  assent  of  both  parties  to  make  any  change  in  the 
terms  of  the  contract.  It  was  no  part  of  the  original  contract, 
that  the  rent  should  be  assigned.  On  the  contrary,  it  was  ex- 
pressly reserved  in  the  grant  of  the  reversion.  Nor  does  the 
ability  of  the  lessees  to  pay  the  rent  cut  the  least  figure  in  the 
case.  They  were  the  tenants  of  Crosby,  and  not  of  Loop  & 
Sons ;  and  he  alone  could  institute  proceedings  for  the  recovery 
of  the  rent.  The  fact  that  Loop  &  Sons  have  had  the  exclu- 
sive possession  of  the  demised  premises,  constitutes  no  defence 
to  this  action.  They  doubtless  acquired  the  possession 
with  *the  consent  of  Eobinson  &  Co.,  and  the  other  par-  [*332] 
ties  interested  in  the  mills.  But  such  an  arrangement 
would  not  bind  Crosby,  if  made  without  his  assent,  nor  release 
Eobinson  &  Co.  from  their  liability  to  pay  him  rent.  It  is  not 
like  the  case  of  the  landlord  entering  upon  the  possession  of  the 
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tenant ;  or  the  surrender  of  the  premises  by  the  tenant  to  the 
landlord.  In  such  cases,  the  tenant  would  be  excused  from 
the  payment  of  rent. 

The  judgment  is  affirmed.  ^        ^  Judgment  affirmed. 


William   Eichakdson  et  al.,    Appellants,  v.   Gkorge   W.   Ford 
et  al.,  Appellees. 

APPEAL  FROM  LA SALLE. 

Time — Computation  or.^Where  an  act  (as  the  payment  of  money)  is  to  be 
done  on  a  particiilar  day,  the  party  has  the  whole  of  that  day  in  which  to  per- 
form it;  but  if  it  is  to  be  done  by  or  before  a  given  day,  it  must  be  performed 
prior  to  that  day. 

If  an  act  is  to  be  done  between  two  certain  days,  it  must  be  performed  before 
the  commencement  of  the  latter  day.  In  computing  the  time  in  such  a  case,  both 
the  days  named  are  to  be  excluded. 

The  appellants  brought  their  action  in  covenant,  upon  a  con- 
tract under  seal,  made  with  the  appellees,  on  the  9th  day  of 
July,  1S52,  by  which  the  appellees  covenanted  to  deliver  to  ap- 
pellants, at  Peru,  two  hundred  head  of  good  fat  hogs,  from  the  » 
1st  to  the  Sth  day  of  November  then  next;  the  appellants  cov- 
enanting to  appellees  for  all  hogs  of  certain  weight  a  certain 
price  on  delivery,  and  to  advance  from  time  to  time,  as  appel- 
lees might  require,  $1,600;  "one  hundred  at  the  date  of  tlie 
contract,  and  four  hundred  between  that  time  and  the  1st  of 
September  then  next."  The  appellants  averred  in  their  decla- 
ration, that  at  the  date  of  the  agreement  they  paid  the  one  hun- 
dred dollars,  "and  that  afterwards,  to  wit,  on  the  1st  day  of 
September,  they  were  ready,  and  offered  to  pay  the  appellees 
the  further  sum  of  four  hundred  dollars, "  &c.,  which  they  re- 
fused to  receive,  and  that  they  refused  to  go  on  with  theii'  con- 
tract, to  deliver  the  hogs,  &c.  To  this  declaration  a  demurrer 
was  filed,  which  was  sustained  by  Leland,  Judge,  at  June  term, 
1853,  of  the  La  Salle  Circuit  Court;  and  the  plaintiffs  in  the 
court  below  took  this  appeal. 

[*333]     *Glover  and  Cook,  for  appellants. 
Chumasero  and  Taylor,  for  appellees. 

Cited:    72  III.  174,  584. 
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Treat,  C.  J.  The  payments  of  one  hundred  dollars  on  the 
day  the  contract  was  executed,  and  of  four  hundred  dollars  be- 
tween that  time  and  the  1st  of  September,  were  clearly  con- 
ditions precedent.  The  same  were  to  be  made  by  the  plaintiffs 
before  they  could  call  upon  the  defendants  to  perform  the  con- 
tract on  their  part.  The  undertakings  of  the  latter  were  all  to 
be  performed  after  the  1st  of  September.  A  failure  by  the  plain- 
tiffs to  make  these  payments  within  the  time  limited,  would 
authorize  the  defendants  to  treat  the  contract  as  rescinded.  To 
sustain  an  action  on  the  contract,  the  plaintiffs  are  bound  to 
show  the  performance  of  these  precedent  conditions ;  this  being 
a  necessary  part  of  their  right  of  action.  And  they  have  given 
the  contract  the  same  construction.  They  have  averred  the 
payment  of  one  hundred  dollars  at  the  date  of  the  contract,  and 
an  offer  to  pay  four  hundred  dollars  on  the  1st  of  September 
following.  The  only  question  is,  whether  this  tender  was  made 
in  due  time.  The  covenant  was,  to  pay  "one  hundred  dollars 
now,  and  four  hundred  dollars  more  between  now  and  the  1st  of 
September  next. "  It  is  clear,  that  the  offer  to  pay  on  the  lat- 
ter day  came  too  late.  The  time  within  which  the  payment 
was  to  be  made  had  already  expired.  The  defendants  might 
have  maintained  an  action  on  that  day  to  recover  the  money. 
Where  an  act  is  to  be  done  on  a  particular  day,  the  party  has 
the  whole  of  that  day  in  which  to  perform  it.  But  where  the 
act  is  to  be  done  by  or  before  a  given  day,  it  must  be  performed 
prior  to  that  day.  So,  if  an  act  is  to  be  done  between  two  cer- 
tain days,  it  must  be  performed  before  the  commencement  of 
the  latter  day.  In  computing  the  time  in  such  a  case,  both  the 
days  named  are  to  be  excluded.  A  grant  of  land  described  as 
lying  between  two  lots,  would  not  embrace  either  of  the  lots. 
A  policy  of  insurance  on  goods  "to  be  shipped  between  February 
1st  and  July  15th,"  does  not  cover  goods  shipped  on  either  of 
those  days.  Atkins  v.  Boylston  F.  &  M.  Ins.  Co.  5  Metcalf, 
439.  A  contract  to  have  a  mill  "completed  by  November,"  ex- 
cludes the  whole  of  that  month.  Rankin  v.  Woodworth,  3  Pen, 
&  Watts,  48.  A  direction  to  receive  bids  "until  the  1st  day  of 
July, "  excludes  all  bids  made  after  the  last  day  of  June.  Web- 
ster V.  French,  12  Illinois,  302.  The  declaration  was  defective 
in  not  showing  a  performance  of  the  contract  by  the  plaintiffs. 
If  they  are  entitled  to  recover  back  the  money  advanced 
upon  the  con*tract,  it  must  be  done  in  an  action  for  [*334] 
money  had  and  received.    ■ 

The  judgment  is  affirmed.  Judgment  affirmed. 
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The  Board  of  Trustees  of  the  Illinois  and  Michigan  Canal 
et  al,,  Appellants,  v.  The  City  of  Chicago,  Appellees. 

APPEAL  FROM  COOK  CIRCUIT  COURT. 

Statutes — Construction — Repeal. — If  two  statutes  are  clearly  repugnant 
to  each  other,  the  one  last  enacted  operates  as  a  repeal  of  the  former. 

Same— Effect  of  repeaIj. — Where  a  statute  is  repealed,  it  must  be  consid- 
ered, except  as  to  transactions  passed  and  closed,  as  if  it  had  never  existed. 

The  repeal  of  a  statute  conferring  jurisdiction  takes  away  all  right  to  proceed 
under  the  repealed  statute,  even  in  suits  pending  at  the  time  of  the  repeal,  unless 
they  are  saved  by  a  clause  in  the  repealing  statute. 

A  subsequent  statute,  revising  the  whole  subject  of  a  f oimer  one,  and  intended 
as  a  substitute  for  it,  although  it  contains  no  express  words  to  that  effect,  oper- 
ates as  a  repeal  of  the  former. 

This  was  a  proceeding  on  the  part  of  the  city  of  Chicago,  com- 
menced by  petition  to  the  circuit  court,  for  the  appointment  of 
three  commissioners  to  examine  and  report  upon  the  necessity 
of  condemning  and  appropriating  to  said  city,  so  much  of  blocks 
one,  two,  three,  four,  tiVe,  six,  and  seven,  in  the  original  town 
of  Chicago,  as  may  be  necessary  to  open  a  street,  eighty  feet 
wide,  commencing,  &c.,  extending,  &c.  This  proceeding  was 
commenced  in  1849.  In  1851,  the  legislature,  during  the  pen- 
dency of  these  proceedings,  changed  and  consolidated  the  laws 
incorporating  the  city  of  Chicago. 

In  February,  1853,  the  Circuit  Court  of  Cook  county  affirmed 
the  repoi't  of  the  commissioners,  recommending  the  opening  of 
the  street  in  question,  and  ordered  a  condemnation  of  the  land 
for  that  purpose.  Whereupon  an  appeal  was  prayed  fcir  and 
allowed. 

Objection  was  taken  in  the  circuit  court  that  proceedings  had 
not  been  taken  under  the  new,  or  amended,  city  charter. 

J.  N.  Arnold  and  T.  Hoyne,  for  appellants. 

A.  Voss,  for  appellee. 

[*335]        *Treat,  C.  J.     It  was  provided  by  an  amendment  to 

the  charter  of  the  city  of  Chicago,  passed  in  1847,  that 

when  the  common  council  should  desire  to  appropriate  land  for 

the  use  of  a  street,  they  should  present  a  petition  for  the  pur- 

Cited:  Strttute,  repeal  of:  56  111.  287.    By  implication:  64  HI.  534.    Repeal  of 
prior  conflicting  law:  75  111.  613. 
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pose  to  some  court  of  record  in  Cook  county,  or  judge  thereof, 
in  vacation ;  that  the  court,  or  judge,  should  thereupon  appoint 
three  commissioners,  to  inquire  into  the  necessity  of  the  ap- 
propriation, and  ascertain  the  compensation  to  be  paid  to  the 
owners  of  the  land,  and  assess  the  cost  of  the  improvement 
upon  the  real  estate  to  be  benefited  thereby;  and  that  the 
court  or  judge  might  approve  the  report  of  the  commissioners, 
and  condemn  the  land  embraced  by  the  street.  Under  this  pro- 
vision, the  corporation,  in  February,  1849,  presented  a  petition 
to  the  Cook  county  court,  representing  that  it  had  located  a 
certain  street,  and  desired  to  appropriate  the  land  over  which  it 
passed ;  and  praying  for  the  appointment  of  commissioners,  and 
the  condemnation  of  the  land.  Commissioners  were  appointed 
accordingly;  and  an  order  was  made  in  May,  1849,  approving 
their  report,  and  condemning  the  land.  A  writ  of  error  was  then 
sued  out  of  this  court ;  and  at  the  June  term,  1851,  the  order 
was  reversed,  and  the  cause  remanded. 

The  "Act  to  reduce  the  law  incorporating  the  city  of  Chicago, 
and  the  several  acts  amendatory  thereof,  into  one  act,  and  amend 
the  same,"  approved  February  14th,  1851,  provided,  that  when- 
ever the  common  council  should  lay  out  a  street,  they  should, 
after  giving  ten  days'  notice  of  their  intention  to  appropriate 
the  land  necessary  for  the  same,  choose,  by  ballot,  three  com- 
missioners, to  ascertain  the  compensation  to  be  paid  to  the  owners 
of  the  land,  and  assess  the  cost  of  the  improvement  on  the  real 
estate  to  be  benefited  thereby ;  and  that  the  common  council 
might  approve  the  report  of  the  commissioners,  and  then  pro- 
ceed to  have  the  street  opened. 

In  October,  1851,  the  court  made  a  new  appointment  of  com- 
missioners. They  made  a  report  to  the  court  in  August,  1852 ; 
and  an  order  was  entered  in  February,  1853,  approving  of  their 
proceedings,  and  condemning  the  land  for  the  purposes  of  the 
street.     An  appeal  was  taken  from  the  order. 

The  application  of  a  few  plain  principles  of  law  will  dispose  of 
this  case.  If  two  statutes  are  clearly  repugnant  to  each  other, 
the  one  last  enacted  operates  as  a  repeal  of  the  former.  Dwarris 
on  Statutes,  673;  The  King  v.  The  Justices  of  Middlesex,  2 
Barn.  &  Adolph.  818 ;  Bowen  v.  Lease,  5  Hill,  221 ;  McQuilkin 
V.  Doe,  8  Blackf.  581 ;  Commercial  Bank  v.  Chambers,  8  Smedes 
&  Marsh.  9.  Where  a  statute  is  repealed,  it  must  be  con- 
sidered, except  as  to  transactions  passed  and  *clo8ed,  [*336] 
as  if  it  had  never  existed.  Dwarris  on  Statutes,  676 ; 
Kay  V.  Goodwin,  6  Bing.  581 ;  Surtees  v.  Ellison,  9  Barn.  &  Cress. 
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750 ;  McQuilkin  r.  Doe,  8  Blackf.  581.  The  repeal  of  a  statute 
conferring  jurisdiction,  takes  away  all  right  to  proceed  under 
the  repealed  statute,  even  in  suits  pending  at  the  time  of  the 
repeal,  unless  they  are  saved  hy  a  clause  in  the  repealing  statute. 
Miller's  Case,  1  W.  Blacks.  451  ;  Butler  v.  Palmer,  1  Hill,  324; 
Springfield  v.  Overseers  of  Highways,  6  Pick.  501 ;  Matter  of 
road  in  Hatfield  township,  4  Yeates,  392 ;  Hunt  v.  Jennings,  5 
Blackf.  195;  Commonwealth  r.  Beatty,  1  Watts,  382;  Fenelon 
and  Master's  Petition,  7  Barr,  173.  A  subsequent  statute,  re- 
vising the  whole  subject  of  a  former  one,  and  intended  as  a 
substitute  for  it,  although  it  contains  no  express  words  to  that 
effect,  operates  as  a  repeal  of  the  former.  Bartlett  r.  King,  12 
Mass.  537  ;  Towle  r.  Manett,  3  Greenleaf,  22  ;  Nickols  r.  Squire, 
5  Pick.  168;  Pulaski  County  v.  Downer,  5  Enghsh,  588. 

The  mode  of  appropriating  land  for  the  purposes  of  a  street, 
and  assessing  the  cost  of  the  improvement  upon  the  j^roperty  to 
be  benefited  thereby,  was  essentially  changed  by  the  act  of  1851. 
By  that  act,  the  common  council  appoint  commissioners  to  as- 
certain the  compensation  to  be  paid  to  the  owners  of  the  land 
taken,  and  assess  the  cost  of  opening  the  street  upon  the  adjoin- 
ing property ;  and  the  commissioners  report  their  proceedings 
for  the  action  of  the  common  council.  By  the  act  of  1847,  the 
court  appointed  the  commissioners,  and  reviewed  their  proceed- 
ings. The  proceeding  under  the  act  of  1847  was  before  the 
court;  under  the  act  of  1851,  it  is  before  the  common  council. 
The  first  act  vested  the  jurisdiction  in  the  court ;  the  last  act 
vests  it  in  the  common  council.  In  this  respect,  the  two  acts 
are  plainly  repugnant  to  each  other ;  and  the  last,  by  necessary 
implication,  operates  as  a  repeal  pro  ianto  of  the  former.  The 
mode  of  proceeding  prescribed  by  the  first  act,  being  inconsistent 
Avith  the  one  provided  by  the  last,  was  thereby  annulled  and 
superseded.  The  jurisdiction  of  the  court  was  taken  away,  and 
transferred  to  the  common  council.  The  power  of  the  court 
Avholly  ceased  upon  the  passage  of  the  last  act ;  and  the  pro- 
ceedings then  pending  before  it  M-ere  necessarily  arrested.  They 
must  be  commenced  de  novo  before  the  common  council,  and 
conducted  under  the  provisions  of  the  act  of  1851.  This  act 
professes  to  regulate  the  whole  subject  of  the  city  charter,  and 
it  operates  as  a  repeal  of  all  former  acts  on  the  same  subject, 
so  far  as  it  differs  from  them.     It  is  evident  that  but  one  mode 

of  proceeding  was  contemplated ;  and  that  the  one  pre- 
[*337]    scribed  by  the  last  act  was  intended  as  a  substitute  *for 

the  former.     When  the  last  act  was  passed,  the  pro- 
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ceedings  were  incomplete.  The  case  was  then  pending  in  this 
court  on  writ  of  error;  and  it  resulted  in  a  reversal  of  all  the 
orders  made  by  the  court  below.  The  reversal  left  nothing 
before  that  court  but  the  petition  of  the  common  council.  The 
jurisdiction  of  the  court  having  in  the  mean  time  been  with- 
drawn, it  had  no  power  to  proceed  with  the  case.  Its  only 
duty  was  to  dismiss  it.  The  subsequent  proceedings  were, 
therefore,  unauthorized  and  invalid.  The  case  of  the  North 
Canal  Street  Eoad,  10  Watts,  351,  is  directly  in  point.  The 
quarter  sessions  had  confirmed  a  report  of  viewers  in  favor  of 
establishing  the  road ;  but  between  the  making  and  confirma- 
tion of  the  report,  the  jurisdiction  over  the  subject-matter  was 
conferred  on  the  city  council.  The  court  said  of  the  case ; 
"Acts  entirely  done  under  a  statute  while  it  was  in  force,  stand 
good  after  its  repeal.  But  before  these  proceedings  were  com- 
pleted, the  statutory  jurisdiction  of  the  quarter  sessions  had 
been  transferred  to  the  council  of  the  city,  by  the  12th  section 
of  the  act  of  incorporation ;  and  by  the  transfer,  every  thing 
done  was  made  void.  The  sessions,  therefore,  ought  to  have 
arrested  the  proceeding." 

It  is  insisted,  however,  that  this  proceeding  was  saved  by 
§  13,  ch.  12,  of  the  act  of  1851.  That  section  is  as  follows: 
"All  actions,  rights,  fines,  penalties,  and  forfeitures,  in  suit,  or 
otherwise,  which  have  accrued  under  the  several  acts  consol- 
idated herein,  shall  be  vested  in  and  prosecuted  by  the  corpora- 
tion hereby  created."  This  provision  does  not  apply  to  pro- 
ceedings of  this  character.  It  simply  vests  all  rights  and 
causes  of  action,  belonging  to  the  city  under  prior  laws,  in  the 
corporation  as  created  and  organized  by  this  act.  Such  is  the 
full  scope  and  effect  of  the  provision.  It  does  not  prescribe  any 
mode  of  asserting  those  rights.  They  are  to  be  enforced  under 
the  provisions  of  this  act,  where  it  provides  a  different  mode  of 
proceeding. 

The  proceedings  had  in  the  court  below  must  be  reversed. 

Judgment  reversed. 
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[*33S]    *HoKATio  Newhall,  Appellant,  v.  Nancy  J.  Turney,  Ad- 
ministratrix of  John  Turney,  deceased,  Appellee. 

APPEAL  FKOM  JO  DAVIESS. 

Pakties — Administrators. — A  note  given  to  A.  B.,  administrator  of  the 
estate  of  C.  D.,  maj'  be  sued  by  A.  B.  in  his  own  name,  without  describing  him- 
self as  administrator.  The  legal  title  to  such  a  note,  upon  the  death  of  A.  B. 
passes  to  his  legal  representatives. 

Administrator  de  bonis  non — Powers  of. — The  powers  of  an  administrator 
de  bonis  non,  extend  onlj'  to  the  recovery  of  such  goods  and  chattels  of  the  in- 
testate as  remain  unadministered  in  specie,  and  to  debts  due  the  intestate  which 
remain  unpaid.  But  his  authority  does  not  extend  to  assets  already  administered. 

An  administrator  de  bonis  non  cannot  call  upon  a  former  administrator,  nor 
upon  his  personal  representatives,  to  account  for  any  part  of  the  estate  sold,  con- 
verted, or  wasted  by  him.     The  creditors  or  distributees  of  an  esti\te  may. 

Set-off. — In  an  action  to  recover  a  demand  accruing  to  an  administrator 
after  the  death  of  the  intestate,  the  defendant  cannot  set  off  a  debt  due  to  him 
from  the  intestate  in  his  lifetime. 

Nancy  J.  Turney,  as  administratrix  of  John  Turney,  deceased, 
brought  her  action  against  Newhall  and  another  in  debt,  upon 
a  note  given  to  "John  Turney,  administrator  of  the  estate  of 
William  Smith,  deceased."  To  this  declaration  several  pleas 
were  filed.  The  third  plea  alleged,  that  the  note  sued  on  was 
delivered  to  said  John  Turney  in  his  lifetime,  as  administrator 
of  William  Smith,  deceased,  in  consideration  of  a  sale  and 
delivery  of  divers  goods  and  chattels  of  the  estate  of  William 
Smith,  deceased,  by  said  Turney  as  such  administrator,  to  Said 
Newhall,  at  a  public  sale,  by  said  Turney,  as  such  adminis- 
trator of  the  goods  and  chattels  of  said  estate  of  William  Smith, 
deceased,  and  the  said  writing  obligatory  by  said  Newhall,  with 
said  Divine  as  his  surety,  was  executed  to  Turney,  &c.,  and 
that  the  note  belonged  to  Smith's  estate,  and  is  part  of  the 
assets  thereof ;  that  long  before  the  commencement  of  this  suit, 
said  John  Turney  departed  this  life,  leaving  a  portion  of  the 
estate  of  Smith  unadministered  ;  and  that  after  the  death  of 
Turney,  and  before  commencing  this  suit,  one  John  E.  Potts 
was  duly  appointed  administrator  de  bonis  non  of  said  estate  of 
Smith,  who  took  upon  himself  the  duties  as  such,  &c. 

Cited:  25  111.  003  [494.]  Set-off  not  allowed  when:  55  111.  75;  107  111.  273. 
Administrator  de  bonis  non,  authority  of:  15  111.  285;  108  111.  407.  When  may 
sue  in  his  own  nanic:  lift  111.  32. 

Set-off'. — In  coniu'  tion  with  the  above  case  of  Newhall  v.  Turney,  see  Hard- 
ing V.  Shepard,   107  111.   264.     See,  also,  Stjirr  &  C,  111.  Stat.   218,  ch.  3,  1  66, 
notes;  17U1-17'J7,  ch.  110,  T[  30,  notes  citing  the  Illinois  authorities. 
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The  fourth  and  fifth  pleas  were  pleas  of  set-off,  alleging  that 
Smith  in  his  lifetime  was,  and  that  his  estate  remained  indebted 
to  Newhall  and  Divine. 

The  sixth  plea  averred  that  the  note  was  given  to  Turney,  as 
administrator,  at  a  public  sale  by  him  of  the  effects  and  assets 
of  Smith  ;  that  it  belongs  to  the  assets  of  Smith ;  that 
Turney  *died  before  the  commencement  of  this  suit ;  [*339] 
and  that  Nancy  Turney  has  not  at  anytime  entered  into 
bond  to  account  for  the  estate  of  Smith,  nor  undertaken  the  final 
settlement  of  the  same,  &c. 

To  these  pleas  special  demurrers  were  filed.  At  November 
term,  1852,  of  the  Jo  Daviess  Circuit  Court,  the  demurrers  were 
sustained ;  to  which  decision  exception  was  taken,  and  the  de- 
fendant elected  to  abide  by  those  pleas.  Issue  was  taken  on 
the  general  issue,  and  the  cause  was  submitted  to  the  court, 
Sheldon,  Judge,  presiding,  and  judgment  was  rendered  for  the 
plaintiff  in  the  court  below. 

J.  N.  Arnold,  for  appellant. 

HiGGiNS  &  Strother,  for  appellee. 

Treat,  C.  J.  The  legal  interest  in  the  note  was  in  John 
Turney.  The  promise  was  to  him  personally;  the  words  "ad- 
ministrator of  the  estate  of  William  Smith,"  being  descriptive 
of  the  person  merely.  He  might  have  maintained  an  action 
thereon  in  his  own  name,  without  describing  himself  as  admin- 
istrator. He  was  at  liberty  to  treat  the  debt  as  due  him  in  his 
individual  right,  and  declare  upon  it  accordingly.  1  Chitty's 
PL  23 ;  Talmage  v.  Chapel,  16  Mass.  71 ;  Biddle  v.  Wilkins,  1 
Peters,  686 ;  Barnes  v.  Modisett,  3  Blackf.  253 ;  Lacompte  v. 
Sergeant,  7  Missouri,  351.  It  would  seem  clearly  to  follow,  that 
upon  the  death  of  the  payee,  the  legal  title  to  the  note  passed  to 
his  personal  representative ;  and  that  the  right  of  action  is  now 
in  the  administratrix,  the  plaintiff  below,  and  can  be  enforced 
in  her  name.  But  this  conclusion  is  denied.  It  is  insisted  by 
the  third  and  sixth  pleas,  that  the  right  to  sue  is  in  the  admin- 
istrator de  bonis  non  of  Smith ;  and  that  he  alone  can  maintain 
an  action  on  the  note.  The  powers  of  an  administrator  de  bonis 
non  are  well  established.  He  is  entitled  to  recover  such  of  the 
goods  and  chattels  of  the  intestate,  as  remain  unadministered 
in  specie ;  and  such  of  the  debts  due  to  the  intestate  as  remain 
unpaid.     But  his  authority  does  not  extend  to  assets  already 
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administered.  So  far  as  the  estate  has  been  administered  by 
the  first  administrator,  he  is  conckided.  Bacon's  Ab.,  Title 
Executor,  B.  2 ;  1  WiUiams  o^n  Executors,  656 ;  Potts  v.  Smith, 
3  Rawle,  361 ;  Hagthorp  r.  Hook's  Administrators,  1  Gill  & 
Johns.  270;  Coleman  v.  McMurdo,  5  Randolph,  51  ;  Thomas  r. 
Hardwick,  1  Kelly,  78.     He  has  no  authority  to  call  upon  the 

former  administrator,  or,  in  case  of  his  decease,  on  his 
[*310]    personal  representative,  to  account  foi*  any  *part  of  the 

estate  sold,  converted,  or  wasted  by  him ;  but  it  must 
be  done  by  the  creditors  or  distributees  of  the  estate,  Eowan 
V.  Kirkpatrick,  ante,  p.  1,  and  the  cases  there  cited.  In  Drue 
V.  Baylie,  Freeman's  Rep.  402,  where  an  administrator  made 
an  underlease  of  the  intestate's  term  of  years,  reserving  rent 
to  himself,  and  died,  it  was  held,  that  his  executor,  and  not  the 
administrator  de  bonis  non,  could  recover  the  rent.  In  Barker 
V.  Talcot,  1  Vernon,  473,  where  an  administrator  received  part 
of  a  debt  due  the  intestate,  and  accepted  a  promissory  note 
payable  to  himself  for  the  residue,  it  was  held,  that  the  taking 
of  the  note  was  such  an  alteration  of  the  property  as  vested  it 
in  the  administrator;  and  that,  on  his  death,  it  passed  to  his 
personal  representative,  and  not  to  the  administrator  de  bonis 
non  of  the  first  intestate.  In  Sloan  v.  Johnson,  14  Smedas  & 
Marsh.  47,  where  an  administrator  placed  a  note  belonging  to 
the  intestate  in  the  hands  of  attorneys  for  collection,  and  they 
collected  the  same,  it  was  decided,  that  the  administrator  de 
bonis  non  could  not  maintain  an  action  against  the  attornej^s  for 
the  money  so  collected.  In  Oglesby  r.  Gilmore,  5  Georgia,  56, 
where  an  administrator  sold  negroes  under  an  order  of  court, 
and  received  the  purchaser's  note  payable  to  himself  as  admin- 
istrator, upon  which  he  obtained  judgment,  and  then  his  letters 
were  revoked,  it  was  held,  that  he,  and  not  the  administrator  de 
bonis  non,  was  entitled  to  the  money  collected  on  the  judgment. 
The  court  said:  "The  sale  of  the  negroes,  in  this  case,  by 
Oglesby,  the  first  administrator,  was  an  administration  as  to 
them  ;  it  was  a  change  or  alteration  of  the  property  ;  and,  there- 
fore, the  administrator  de  bonis  non  can  neither  recover  that 
property  in  specie  from  the  purchaser,  nor  can  he  go  upon  the 
previous  administrator  for  its  proceeds."  See  also  Harney  r. 
Dutcher,  15  Missouri,  89.  On  the  principle  of  these  authorities, 
this  action  is  clearly  maintainable,  and  the  pleas  present  no 
valid  defence.  The  administrator  sold  the  goods  of  the  intestate, 
and  received  a  promissory  note  for  tlio  price.  The  goods  ceased 
to  be  the  property  of  the  estate,  and  the  legal  interest  in  the  note 
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was  in  the  administrator.  There  was  such  a  change  in  the 
property  as  to  j)revent  the  administrator  de  bonis  noii  from  re- 
claiming it ;  and  he  could  not  compel  the  personal  representative 
of  the  first  administrator  to  account  for  the  proceeds.  The  lat- 
ter being  the  legal  holder  of  the  note,  and  entitled  to  sue  upon  it, 
and  recover  the  money,  in  his  own  name,  the  conclusion  seems 
to  be  inevitable,  that,  on  his  decease,  the  legal  title  passed  to  his 
personal  representative.  But  there  are  some  cases  which  would 
authorize  the  administrator  de  bonis  non  to  bring  the  action. 
In  Catherwood  v.  Chaband,  1  Barn.  &  Cress,  150,  an 
*administrator  de  bonis  non  was  allowed  to  maintain  an  [*341] 
action  on  a  bill  of  exchange,  which  had  been  indorsed 
generally,  and  delivered  to  the  former  administrator  in  payment 
of  a  debt  due  to  the  intestate ;  although  it  was  intimated  by  the 
court,  that  the  suit  might  have  been  brought  in  the  name  of  the 
personal  representative  of  the  first  administrator.  The  decision 
was  put  on  the  ground,  that  as  the  first  administrator  might 
have  sued  in  his  representative  character,  and  as  he  died  with- 
out suing  in  his  own  right,  the  administrator  de  bonis  non,  suc- 
ceeding to  the  rights  belonging  to  the  first  administrator  in  his 
representative  capacity,  could  sustain  the  action.  And  upon 
,  the  authority  of  that  case,  it  was  decided  in  Sheets  v.  Pabody, 
6  Blackf.  120,  that  an  administrator  de  bonis  non  could  sue  upon 
a  promissor}-  note,  made  payable  to  the  former  administrator. 
We  hold  that  the  action  was  properly  brought  in  the  name  of  the 
personal  representative  of  the  payee.  There  is  no  occasion  to 
inquire  whether  it  might  not  have  been  brought  by  the  admin- 
istrator de  bonis  nan.  This  is  not  a  controversy  between  him 
and  the  plaintiff.  For  aught  that  appears  in  the  record,  this 
suit  may  be  prosecuted  for  the  benefit  of  the  administrator  de 
bonis  non.  It  makes  no  difference  to  the  maker  of  the  note 
which  of  them  is  permitted  to  bring  the  action.  The  plaintiff 
will,  however,  hold  the  proceeds  of  the  recovery  for  the  benefit 
of  the  estate  of  Smith ;  and  the  sureties  on  the  administration 
bond  of  her  intestate  will  be  responsible  for  their  proper  appli- 
cation. 

The  fourth  and  fifth  pleas  seek  to  set  off  a  debt  due  from  the 
intestate.  The  law  is  well  settled,  that  in  an  action  to  recover 
a  demand  accruing  to  an  administrator  after  the  death  of  the 
intestate,  the  defendant  cannot  set  off  a  debt  due  from  the  in- 
testate in  his  lifetime.  Colby  v.  Colby,  2  New  Hamp.  4-19; 
Mercien  v.  Smitli,  2  Hill,  210 ;  Crews  v.  Williams,  2  Bibb,  262. 
To  allow  this  to  be  done,  would  interfere  with  the  proper  order 
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of  distribution.  It  would  enable  the  debtor  of  an  insolvent 
estate  to  obtain  an  unjust  advantage.  He  might,  in  such  case, 
purchase  demands  against  the  estate  at  a  discount,  and  obtain 
credit  for  their  full  amount  on  a  note  given  for  property  pur- 
chased at  the  administrator's  sale.  Such  a  course  would  be  in 
express  violation  of  the  statute,  which  requires  the  assets  of  an 
insolvent  estate  to  be  distributed  pro  rata  among  the  creditors. 
The  court  properly  sustained  the  demurrer  to  the  pleas ;  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


[*342]  *The  People  of  the  State  olf  Illinois,  Plaintiffs  in 
Error,  v.  Madison  Y.  Johnson  et  al.,  Defendants  in 
Error. 

ERROR  TO  JO  DAVIESS. 

Rights  of  the  state  as  a  creditor — Garnishment. — The  State  is  enti- 
tled to  process  of  giiruisbment  upon  a  judgment  obt«iined;  and  is  entitled  to  the 
same  remedies  as  any  other  judgment  creditor. 

Practice. — The  answer  of  a  garnishee,  until  it  is  contradicted  or  disproved, 
must  be  considered  as  true.  It  must  clearl}-  appear  that  he  is  chargeable,  or  he 
will  be  discharged. 

CH.\.TTEt,s — P.A.ROI1  GIFT. — A  parol  gift  of  a  chattel  is  incomplete  without  a 
delivery,  or  something  equivalent  to  it  The  title  does  not  pass  while  the  donor 
has  control  of  the  chattel. 

See  opinion  for  the  facts  of  the  case.  At  March  term,  1S52, 
of  the  Jo  Daviess  Circuit  Court,  Sheldon,  Judge,  presiding,  the 
garnishee  process  issued  upon  the  judgment,  obtained  in  favor 
of  the  State,  was  dismissed.  Johnson,  who  was  the  garnishee, 
was  released  therefrom.  The  people  brought  this  case  to  the 
Supreme  Court. 

HiGGiNs  &  Strother,  for  the  people. 

K.  S.  Blackwell,  for  defendants  in  error. 

Treat,  C.  J.  The  statute  authorizes  process  of  garnishment 
to  issue  whenever  an  execution  is  returned  no  property  found, 
and  an  affidavit  is  made  that  the  defendant  has  no  property  in 
possession  liable  to  execution,  and  there  is  just  reason  to  believe 

Cited:     82  111.  2%;  89  111.  473. 
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that  another  person  is  indebted  to  him,  or  has  in  his  hands 
effects  belonging  to  him.  R.  S.  ch.  57,  §  38.  This  provision  is 
general,  and  applies  to  all  judgments.  It  clearly  embraces  a 
judgment  in  favor  of  the  State.  The  State  has  the  same  rights, 
and  is  entitled  to  the  same  remedies,  as  any  other  judgment  cred- 
itor. In  the  present  case,  the  State  recovered  a  judgment  against 
Snyder ;  and  an  execution  issued  thereon  was  returned  nulla  bona. 
The  officer  then  made  oath,  that  Snyder  had  no  property  in 
possession  subject  to  execution;  and  that  there  was  good  reason 
to  believe  that  Johnson  had  effects  of  Snyder's  in  his  hands. 
In  this  state  of  case,  Johnson  was  properly  summoned  as  a 
garnishee.  The  only  question  is.  Was  the  State  entitled  to 
judgment  on  his  answer?  The  answer  of  a  garnishee,  until  it  is 
contradicted  or  disproved,  must  be  considered  as  true.  If  judg- 
ment is  demanded  upon  the  answer,  it  must  clearly  appear  there- 
from that  the  garnishee  is  chargeable,  or  he  will  be 
discharged.  Pierce  v.  Carleton,  12  Illinois,  358.  The  [*343] 
answer  of  the  garnishee  stated  in  substance,  that  Sny- 
der gave  him  a  power  of  attorney  to  receive  money  from  Bradley, 
and  at  the  same  time  verbally  directed  him  to  retain  $300,  in 
satisfaction  of  a  debt,  and  pay  the  residue  to  the  half-brother 
of  Snyder  in  St.  Louis,  which  he  promised  Snyder  he  would 
do;  that  he  did  not  know  the  name  of  the  half-brother,  nor 
any  thing  respecting  him,  and  never  had  any  correspondence 
with  him ;  that  he  received  from  Bradley  $407.25,  and  the  bal- 
ance of  $107.25  was  in  his  hands  when  he  was  summoned  as 
garnishee.  We  think  the  garnishee  was  chargeable  to  the  ex- 
tent of  this  balance.  There  was  nothing  in  the  case  to  show 
that  Snyder  was  indebted  to  his  brother ;  and  such  would  not  be 
a  fair  presumption  from  the  statements  of  the  answer.  If  Sny- 
der intended  to  deposit  the  money  with  his  brother,  it  was  clear 
that  it  was  subject  to  attachment.  If  he  designed  it  as  a  gift 
to  the  brother,  it  could  not  take  effect  as  such,  until  there  was 
a  delivery  to  him.  A  parol  gift  of  a  chattel  is  incomplete  without 
a  delivery,  or  something  equivalent  to  a  delivery.  Without  such 
delivery  no  title  passes.  It  may  be  countermanded- at  any  time 
before  there  is  a  delivery  to  the  donee.  The  donor  must  part 
with  the  possession  and  dominion  of  the  property.  2  Kent,  438 ; 
Lyte  V.  Perry,  Dyer,  49  a ;  Pearson  v.  Pearson,  7  Johns.  26 ; 
Cotteen  v.  Missing,  1  Maddock's  C.  E.  103.  The  direction  to 
Johnson  was  clearly  revocable  before  the  money  was  actually 
paid  over  to  the  brother,  or  at  least  before  there  was  an  accept- 
ance by  him.     There  was  no  pretence  of  any  such  delivery  or 
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acceptance.     The  State  was  entitled  to  a  judgment  against  the 
garnishee. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  will  be  remanded  for  further  proceedings. 

Judgment  reversed. 


James  Gray,  Plaintiff  in  Error,  v.  James  A.  McCance,  Defendant 

in  Error. 

ERKOR  TO  WARREN. 

Public  lands — Pre,-emptiox — Peactice. — The  establishing  of  a  preemp- 
tion right,  to  the  satisfaction  of  a  register  and  receiver,  and  the  entrj-  of  the 
liind,  does  not  preclude  those  officers  from  again  inquiring  into  the  merits  of  the 
claim. 

After  a  preemption  right  has  once  been  proven,  and  another  party 
[*344]    claims  a  pre*emption  to  the  same  laud,  it  is  the  duty  of  the  register  and 
receiver  to  open  the  case,  and  determine  to  which  of  the  claimants  {he 
right  belongs. 

Same — Cancellation  of  entry. — A  party  who  has  a  valid  right  of  preemp- 
tion is  not  divested  of  that  right  because  another,  upon  an  ex  parte  application, 
has  been  allowed  to  enter  the  land;  the  land  officers  may  cancel  the  entry  first 
made. 

Same — Rejection  by  land  ofpicee.s. — And  if  upon  such  examination  into 
the  right  of  contestants  for  a  preemption,  it  shall  appear  that  neither  are  entitled 
to  the  j)rivilege,  the  land  officers  may  reject  both;  and  their  decision  is  final  in 
the  premises. 

This  cause  was  heard  before  Kellogg,  Judge,  at  September 
term,  1852,  of  the  Warren  Circuit  Court. 

J.  Manning  and  J.  C.  Hall,  for  plaintiffs  in  error. 

Williams  &  Lawrence,  for  defendants  in  error. 

Treat,  C.  J.  The  leading  facts  of  this  case  are  as  follows. 
In  September,  1841,  James  Gray  appeared  at  the  land-office  at 
Quincy,  and  proved  to  the  satisfaction  of  the  register  and  re- 
ceiver, that  he  was  entitled  to  a  preemption  to  the  south-west 
quarter  of  section  eleven,  township  seven,  north  of  range  eight 
west,  under  the  provisions  of  the  act  of  Congress  of  the  1st  of 

Cited:  United  Sbites  lands,  rights  of  purchaser:  59  111.  411.  Preemption 
rights,  conclusive  adjudication  on:    IG  111.  558;  17  111.  312;  54  111.  51,  53. 

Public  lands  —  Preemption — How  far  the  decisions  of  the  officers  of  the  land 
office  are  conclusive. — See  McConnell  v.  Wilcox,  1  Scam.  344,  note  in  this 
edition. 
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June,  1840;  and  paid  the  purchase-money,  and  obtained  the 
receiver's  receipt  for  the  same.  In  November,  1841,  S.  S.White, 
as  administrator  of  Edward  White,  and  on  behalf  of  his  heirs, 
applied  to  enter  the  same  tract  of  land,  by  virtue  of  a  preemp- 
tion under  the  act  of  Congress  of  the  22d  of  June,  1838.  The 
register  and  receiver  refused  to  entertain  the  application,  but 
referred  the  matter  to  the  commissioner  of  the  general  land- 
office.  In  December,  1841,  the  commissioner  suspended  the 
entry  of  Gray ;  and  directed  the  register  and  receiver  to  ascer- 
tain the  facts  of  the  case,  and  report  the  same  to  him,  with 
their  opinion  thereon.  In  May,  1842,  they  reported  the  evidence 
to  the  commissioner,  with  their  opinion  that  neither  Gray  nor 
White  was  entitled  to  a  preemption.  The  parties  had  notice  of 
the  investigation,  and  submitted  evidence  in  support  of  their  re- 
spective claims.  In  June,  1842,  the  commissioners  instructed 
the  register  and  receiver  to  cancel  the  entry  of  Gray,  and  refund 
him  the  purchase  money.  In  March,  1844,  James  A.  McCance 
applied  to  enter  the  same  tract  of  land,  by  virtue  of  a  preemption 
under  the  act  of  Congress  of  the  4th  of  September,  1841;  and 
upon  proof  of  his  right,  to  the  satisfaction  of  the  register  and 
receiver,  and  the  payment  of  the  purchase-money,  he  received 
the  certificate  of  purchase.  This  claim  was  contested  by  Gray, 
on  the  ground  that  the  settlement  of  McCance  was  illegal 
and  defective ;  and  a  large  mass  of  evidence  was  intro- 
*duced  by  the  parties.  The  evidence  was  reported  to  [*34o] 
the  commissioner  of  the  general  land-office ;  to  whom, 
and  the  secretary  of  the  treasury,  an  appeal  was  taken  by  Gray. 
In  September,  1844,  the  entry  of  McCance  was  confirmed  by 
the  commissioner  and  the  secretary  of  the  treasury.  In  Octo- 
ber, 1848,  Gray  filed  a  bill  in  chancery  against  McCance,  to 
compel  a  conveyance  of  the  legal  title.  The  cause  j)roceeded  to 
a  hearing  on  the  pleadings  and  proofs,  and  resulted  in  a  decree 
dismissing  the  bill.     Gray  sued  out  a  writ  of  error. 

It  is  insisted,  on  the  part  of  the  complainant,  that  the  proof 
of  his  preemj)tion  right  to  the  satisfaction  of  the  register  and 
receiver,  and  the  payment  of  the  purchase-money,  secured  him 
the  title  to  the  land ;  and  that  neither  those  officers,  nor  the 
commissioner  of  the  general  land-office,  had  any  authority  to 
vacate  the  entry  and  sell  the  land  to  another  person.  And  the 
cases  of  Carroll  v.  Safford,  3  How.  441 ;  Eogers  v.  Brent,  5 
Gil.  573 ;  Moyer  v.  McCullough,  1  Car.  339,  and  Groom  v.  Hill, 
9  Missouri,  323,  are  cited  in  support  of  the  position.  But  those 
decisions  were  all  made  in  reference  to  ordinary  entries  of  lands, 
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to  which  no  rights  of  preemption  attached.  It  may  well  be, 
Avhere  a  tract  of  land  is  subject  to  private  entry,  and  to  which 
there  is  no  right  of  preemption,  that  a  party  who  pays  the  pur- 
chase-money, and  receives  a  certificate  of  purchase,  acquires  a 
vested  right  to  the  land;  and  that  the  land-officers  have  no 
power  to  vacate  the  entry,  or  do  any  other  act,  the  effect  of 
which  may  be  to  deprive  him  of  that  right.  In  such  a  case,  it 
is  their  duty  to  sell  the  land  to  the  party  who  first  offers  to  pay 
the  government  price ;  and  when  that  duty  is  performed,  their 
power  is  exhausted.  The  land  becomes  the  property  of  the  pur- 
chaser, and  may  be  aliened  and  disposed  of  as  such.  Until  the 
emanation  of  the  patent,  the  United  States  hold  the  naked  legal 
title  in  trust  for  the  purchaser,  and  those  claiming  under  him. 
Nor  are  the  cases  of  Isaacs  v.  Steel,  3  Scam.  97 ;  Burnes  v. 
Manlove,  lb.  339,  and  Smith  r.  Mosier,  5  Blackf.  51,  applicable 
to  the  present  case.  It  was  decided,  in  the  two  former  cases, 
that  the  preemption  laws  extended  to  lands  that  had  been  offered 
at  public  sale,  and  that  a  purchase  of  a  tract  of  land  by  private 
entry  was  made  subject  to  a  right  of  preemption  thereto,  and  a 
court  of  equity  would  perpetually  enjoin  the  purchaser  from 
{isserting  title  as  against  the  preemptor,  who  had  subsequently 
entered  the  land  under  his  preemption  right.  In  the  latter  case, 
a  preemptor,  who  made  the  junior  entry  and  obtained  a  patent, 
was  permitted  to  maintain  ejectment  against  the  party  who 
made  the  prior  purchase  by  private  entry. 

But  this  case  stands  upon  different  footing,  and  is 
[*3'i6]  governed  *by  different  principles.  The  land  in  ques- 
tion had  never  been  proclaimed  for  sale  by  the  presi- 
dent. It  was  not  subject  to  private  entry.  It  could  only  be 
acquired  by  virtue  of  a  preemption  right.  The  complainant, 
indeed,  established  such  a  right  to  the  satisfaction  of  the  regis- 
ter and  receiver,  and  was  permitted  to  make  the  entry.  But 
that  did  not  give  him  a  vested  right  to  the  land,  nor  preclude 
those  officers  from  again  inquiring  into  the  merits  of  his  claim. 
Another  party  claimed  a  right  of  preemption,  and  they  pro- 
ceeded to  investigate  the  claims  of  both  parties.  Upon  this 
inquiry,  they  «ame  to  the  conclusion,  that  neither  party  was 
entitled  to  a  preemption,  and  their  decision  was  confirmed  by 
the  commissioner  of  the  general  land-office.  The  complainant's 
entry  was  then  vacated,  and  the  purchase-money  offered  to  be 
restored.  It  was  clearly  the  duty  of  the  register  and  receiver 
to  open  the  case,  and  determine  which  of  the  claimants  was 
entitled  to  a  preemption.     Such  is  the  uniform  practice  under 
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the  preemption  laws.  Where  a  contest  arises,  but  one  of  the 
claimants  can  have  the  right  to  enter  the  land  ;  and  it  is  the  duty 
of  the  register  and  receiver  to  ascertain  facts  of  the  case,  and 
decide  to  whom  the  right  belongs.  A  party  who  has  a  valid 
right  of  preemptiom  is  not  divested  of  that  right  merely  because 
another,  upon  an  ex  parte  application,  has  been  allowed  to 
enter  the  land.  He  may  still  insist  upon  his  right,  and  the 
land  officers  have  the  authority  to  sustain  it,  and  cancel  the 
entry  previously  made.  It  did  not  follow  because  White 
failed  to  establish  his  claim,  that  the  prior  entry  of  the  com- 
plainant should  stand.  The  same  investigation  showed  that 
his  claim  was  equally  groundless,  and  that  he  had  no  right  to 
the  land  under  the  preemption  laws.  The  claims  of  both  parties 
were  properly  before  the  register  and  receiver  for  examination 
and  adjudication.  They  had  jurisdiction  of  the  whole  case,  and 
the  power  to  determine  it  fully  and  effectually.  Having  rejected 
both  claims,  with  the  concurrence  of  the  commissioner  of  the 
general  land-office,  their  decision  was  final  and  conclusive  upon 
the  parties.  No  other  tribunal  has  the  power  to  revise  and 
reverse  it.  It  is  the  exclusive  province  of  the  register  and  re- 
ceiver, to  hear  and  determine  all  controversies  respecting  pre- 
emption claims.  The  act  of  the  29th  of  May,  1830,  required 
proof  of  the  right  of  preemption  to  be  "made  to  the  satisfaction 
of  the  register  and  receiver  of  the  land  district  in  which  such 
lands  may  lie,  agreeably  to  the  rules  to  be  prescribed  by  the 
commissioner  of  the  general  land  office  for  that  purpose. "  The 
subsequent  acts  all  contain  the  same  provision  in  terms,  or  adopt 
it  by  reference  to  the  former  act.  The  uniform  construction 
put  upon  these  laws  is,  that  the  decision  of  the  register 
and  *receiver  is  final  and  conclusive,  unless  set  aside  [*347] 
by  the  commissioner  of  the  general  land  office,  or  the 
secretary  of  the  treasury.  This  'has  been  the  opinion  of  the 
law-officers  of  the  United  States.  The  attorney-general,  in  an 
opinion  bearing  date  the  28th  of  August,  1818,  decided  that,  by 
the  preemption  act  of  the  5th  of  February,  1813,  the  power  of 
ascertaining  and  deciding  on  the  facts  which  entitled  a  party  to 
a  right  of  preemption  was  exclusively  vested  in  the  register  and 
receiver,  without  any  power  of  revision  elsewhere  ;  and  the  same 
officer,  on  the  26th  of  April,  1836,  gave  a  similar  opinion  in 
reference  to  the  preemption  laws  of  the  29th  of  May,  1830,  and 
the  19th  of  June,  1834.  He,  however,  held  that  the  register 
and  receiver  were  bound  to  conform  to  the  regulations  pre- 
scribed by  the  commissioner  of  the  general  land-office ;    and 
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that  the  latter  might  properly  suspend  an  entry,  and  withhold 
a  patent,  where  the  decision  was  obtained  by  fraud,  or  founded 
in  material  error  of  fact  or  law.  And  such  is  the  established 
doctrine  of  the  courts.  In  the  case  of  Dickinson  v.  Brown,  9 
Smedes  and  Marsh.  130,  Dickinson  proved  a  right  of  preemp- 
tion under  the  act  of  Congress  of  the  19th  of  June,  1833,  and 
entered  the  land  in  question.  Brown,  claiming  a  right  of  preemp- 
tion to  the  same  tract,  afterwards  objected  to  the  legality  of  the 
entry ;  and  the  commissioner  of  the  general  land-oftice  directed 
the  register  and  receiver  to  take  testimony  in  regard  to  Dickin- 
son's right.  Upon  such  investigation,  the  register  and  receiver 
decided  against  the  claim  of  Dickinson;  and  the  commissioner 
approved  their  decision,  cancelled  the  certificate  of  entry,  and 
ordered  the  purchase-money  to  be  returned.  Brown  was  then 
permitted  to  enter  the  land.  He  brought  ejectment  against 
Dickinson,  and  recovered.  The  court  said  of  the  case :  "It  was 
in  proof  that  the  certificate  of  entry  had  been  cancelled,  and  we 
cannot  say,  that  the  register  and  receiver,  with  the  approbation 
of  the  commissioner  of  the  general  land-office,  had  no  power  to 
cancel  it ;  on  the  contrary,  it  is  believed  that  such  power  is  uni- 
formly exercised.  To  a  certain  extent,  these  officers  have  a 
discretion  in  such  matters.  They  are  empowered  to  hear  and 
decide  on  an  application  for  a  preemption  right.  As  against 
the  government,  the  certificate  was  but  an  incipient  and  inchoate 
title ;  the  officers  discovered  that  it  had  been  improvidently 
issued,  and  cancelled  it,  and  issued  a  complete  legal  title  to  an- 
other, and  refunded,  or  offered  to  refund,  the  money  paid ;  and 
it  was  competent  for  the  plaintiff  to  prove  this  statement  of 
facts."  In  Mitchell  v.  Cobb,  13  Alabama,  137,  where  the  reg- 
ister and  receiver  determined  a  controversy  between  two  indi- 
viduals, each  claiming  a  right  of  preemption  under  the 
[*34S]  act  of  Congress  of  the  -Itli  of  September,  *184:1,  and, 
on  appeal,  the  secretary  of  the  treasury  affirmed  the 
decision,  it  was  held  that  the  same  was  final  and  conclusive  on 
the  parties.  In  Lewis  v.  Lewis,  9  Missouri,  183,  it  was  held, 
that  under  the  acts  of  Congress  of  the  22d  of  June,  1838,  and 
the  1st  of  June,  1840,  the  decision  of  the  register  and  receiver 
was  conclusive,  until  reversed  by  the  commissioner  of  the  gen- 
eral land-office.  The  cases  of  Bennett  v.  Farrar,  2  Gil.  598 ; 
and  Cunningham  v.  Ashley,  7  Eng.  29G,  assert  the  same  doc- 
trine. 

The  determination  of  the  register  and  receiver,  with  the  sanc- 
tion of  the  commissioner,  was  final  and  conclusive  of  the  right 
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claimed  by  the  complainant.  The  subsequent  decision  in  favor 
of  the  defendant,  with  the  approbation  of  the  secretary  of  the 
treasury,  was  alike  binding  and  conclusive  upon  the  parties. 
The  act  of  the  4th  of  September,  1841,  under  which  the  last 
entry  was  made,  is  even  more  explicit  in  this  respect  than  the 
former  laws.  It  provides,  that  "all  questions  as  to  the  right  of 
preemption  arising  between  different  settlers,  shall  be  settled  by 
the  register  and  receiver  of  the  district  within  which  the  land 
is  situated,  subject  to  an  appeal  to,  and  revision  by,  the  secre- 
tary of  the  treasury. "  It  will  not  be  necessary  to  refer  to  the 
mass  of  evidence  in  the  record  in  relation  to  these  preemption 
claims.  It  has  been  submitted  to  the  appropriate  tribunal,  and 
a  full  decision  had  of  all  the  matters  in  controversy.  This 
court  has  no  authority  to  review  that  decision.  It  would  be  an 
useless  ceremony  for  the  court  to  intimate  an  opinion  upon  a 
question  which  it  has  no  power  to  decide. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


Thomas  Cowen  and  Patrick  Cowen,  Plaintiffs  in  Error,  v. 
The  People. 

EKROE  TO  THE  RECOEDER'S  COURT  OF  THE  CITY  OF   CHICAGO. 

False  pketences  —  Criminality  of.— In  determining  the  criminality  of 
false  pretences,  it  is  necessary  to  consider  the  ability  or  capacity  of  the  person  to 
whom  they  are  presented,  to  detect  the  falsity  of  them. 

Same — Indictment. — Under  our  statute,  it  is  not  necessary  in  an  indictment 
for  obtaining  money,  &c.,  under  false  pretences,  to  charge  all  the  pretences 
•which  were  used  to  influence  the  party  to  part  with  his  money. 

It  is  proper  to  instruct  the  jury,  that  false  pretences  made  by  one  of  several 
prisoners,  in  pursuance  of  an  agi-eement,  should  be  chargeable  against  all. 

*What  is  not  charged  in  an  indictment  need  not  be  proved.  [*3'±9] 

If  the  party,  deceived  by  false  pretences,  is  proved  to  have  been  unac- 
quainted with  the  kind  of  property  passed  upon  him,  it  is  proper  for  a  jury  to 
consider  that  fact,  in  determining  the  quo  animo  of  the  parties  accused. 

A  jury  should,  in  making  up  their  verdict,  consider  all  the  instructions  together, 
and  not  decide  the  case  upon  any  one  of  them. 

At  the  July  term,  1852,  of  the  Recorder's  Court  for  the  city  of 
Chicago,  R.  S.  Wilson,  presiding,  Thomas  Cowen  and  Patrick 
Cowen  were  indicted,  tried,  and  convicted,  for  devising  and  in- 
tending to  cheat  and  defraud  one  Ransom  Wilkinson  of  certain 
moneys,  goods,  and  choses  in  action,  by  representing  to  him  that 
a  certain  watch  which  they  proposed  to  sell,  and  did  sell  to  him, 
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was  a  gold  watcli,  of  the  value  of  one  hundred  and  twenty-five 
dollars,  of  the  best  California  gold,  &c.,  obtaining  from  Wilkin- 
son fifty  dollars  therefor,  when  the  said  watch  was  galvanized, 
and  not  worth  more  than  five  dollars.  The  first  instruction 
asked  by  the  accused  was  as  follows  :  "If  the  jury  shall  believe, 
from  the  evidence  in  the  case,  that  the  witness,  Kansom  Wil- 
kinson, by  an  exercise  of  common  prudence  and  caution  on  his 
part,  would  have  been  enabled  to  avoid  being  imposed  upon  by 
the  pretences  in  evidence,  the  case  is  not  within  the  statute,  and 
the  verdict  should  be  for  the  defendants;"  which  the  court  re- 
fused to  give,  as  asked,  but  modified  it,  by  adding  the  following 
words  :  "In  applying  this  instruction,  the  jury  will  consider  the 
evidence  that  complainant  was  a  farmer,  and  knew  nothing  about 
such  articles." 

The  fourth  instruction  was  as  follows:  "That  they  cannot 
find  in  this  case  one  defendant  guilty  of  one  of  the  false  pre- 
tences stated  in  the  indictment,  and  the  other  defendant  guilty 
upon  another  of  the  false  pretences  stated  in  the  indictment, 
bat  the  jury,  before  they  can  find  both  defendants  guilty,  must 
believe  from  the  evidence  that  both  defendants  made  the  repre- 
sentations, or  some  material  one  of  them,  as  charged  in  the 
indictment, "  which  the  court  refused  to  give  as  asked,  but  modi- 
fied the  same  by  adding  the  words,  "or  that  both  agreed  that 
the  one  should  make  them." 

The  court,  of  its  own  motion,  gave  the  following  instructions : 
1st.  "The  fact,  that  the  defendants  selected  such  a  man  as  the 
prosecuting  witness,  entirely  unacquainted  with  such  an  article 
as  the  watch  in  question,  is  proper  evidence  to  be  considered  by 
the  jury,  in  determining  as  to  the  intent  of  the  defendants." 
2d.  "The  jury  will,  in  determining  or  being  governed  by  the 
instructions  of  the  court,  take  all  the  instructions  on  both  sides 
together,  and  not  determine  the  case  upon  any  one  instruction 
alone." 

[*350]     *P.  Ballingall,  for  plaintiflFs  in  error. 

W.  H.  L.  Wallace,  district  attorney,  for  the  people. 

Caton,  J.  We  do  not  think  it  necessary  to  go  into  an  exam- 
ination in  detail  of  the  objections  raised  by  the  defendants' 
counsel  to  the  admissibility  of  evidence  which  was  introduced 
on  the  part  of  the  prosecution.  We  have  examined  it  carefully, 
and  think  the  objections  were  properly  overruled.  The  objec- 
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tion  to  the  competency  of  the  jurors  is  untenable.  The  law 
gave  the  recorder's  court  jurisdiction  of  the  offence ;  and  the 
same  law  said  that  the  case  should  be  tried  by  tax  payers  of  the 
city  into  whose  treasury  the  fine  is  directed  to  be  paid ;  so  that 
the  law  did  expressly  provide,  that  the  interest  which  the  jury 
might  have  in  augmenting  the  city  revenue,  and  thus  diminish- 
ing their  taxes,  should  be  no  objection  to  their  competency  as 
'  jurors.  The  serious  and  important  questions  in  the  case  arise 
upon  the  instructions. 

The  qualification  which  the  court  added  to  the  first  instruc- 
tion asked  for,  on  the  part  of  defendants,  was  unquestionably 
proper;  without  the  qualification,  the  instruction  would  have 
been  improper.  In  determining  the  criminality  of  the  false  pre- 
tences used  by  the  prisoners,  it  was  necessary  for  the  jury  to 
consider  the  ability  or  capacity  of  the  person  to  whom  they  were 
addressed,  to  detect  the  falsehood.  Should  an  article,  the  essen- 
tial value  of  which  consisted  in  its  color,  be  offered  to  a  person 
fully  possessed  of  the  sense  of  sight,  and  with  every  opportunity 
of  inspection,  with  the  pretence,  that  it  was  white,  when  in  fact 
it  was  black,  under  such  circumstances,  the  false  pretence  might 
be  very  innocent,  because  it  was  not  calculated  to  deceive  ;  while 
the  same  pretence  made  to  a  blind  person,  would  be  calculated 
to  deceive,  and  might  subject  the  party  to  punishment. 

The  second  and  third  instructions  asked  were  refused ;  and 
they  present  the  question.  Whether  it  is  necessary  to  charge  in 
the  indictment  all  of  the  false  pretences  which  were  used  by  the 
prisoners,  and  which  influenced  the  prosecutor  to  part  with  his 
money  ?  We  do  not  think  that  this  is  at  all  times  necessary 
under  the  statute.  Indeed,  it  would  be  often  impracticable. 
We  must  consider  the  nature  of  the  offence,  and  the  character 
of  the  means  used  to  perpetrate  it.  In  some  cases,  the  means 
of  deception  used  are  few  and  easily  stated,  while  in  others,  they 
may  be  numerous  and  complicated,  involving  a  vast  amount  of 
detail,  all  of  which  it  might  be  almost  impossible  to  spread  out 
in  an  indictment ;  and  yet  all  may  have  combined  in 
accom*plishing  the  imposition,  while  it  would  be  im-  [*351] 
possible  for  the  person  imposed  upon  to  say  which,  or 
how  many,  of  these  minute  circumstances  might  have  been  ab- 
sent, and  yet  the  imposition  successful.  We  approve  of  the 
rule  which  has  been  repeatedly  laid  down,  that  if  the  main  in- 
ducing cause  of  the  imposition  is  stated  in  the  indictment,  that 
is  sufficient,  although  there  may  have  been  other  minor  false 
I^retences  made  which  had  their  influence,  and,  possibly,  with- 
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out  which  these  main  inducing  causes  might  have  been  inade- 
quate to  produce  the  result.  Although  the  sacks  might  not  have 
broken  the  camel's  back  without  the  straw,  yet  if  the  sacks  are 
specified  without  the  straw,  that  must  be  suificient.  Here  the 
inducement  omitted  in  the  indictment,  which  finally  turned  the 
scale  in  the  mind  of  the  prosecutor,  was  not  a  false  pretence,  in 
fact,  but  was  a  false  promise.  It  had  no  relation  to  the  sup- 
posed existence  of  a  fact,  but  was  the  promise  of  a  future  reward. 
The  false  pretence  had  been  made,  and  was  exerting  its  influence 
upon  the  mind  of  the  prosecutor ;  and  although  it  may  have  been 
tempting,  it  was  not  sufficient  to  accomplish  the  purpose  de- 
signed. A  makeweight  was  still  wanting.  Then  comes  the 
promise  of  an  advance  of  five  or  six  dollars  upon  the  price  de- 
manded for  the  watch.  This  turned  the  scale,  and  the  money 
was  obtained.  It  may  rarely  occur,  that  the  falsehoods  alone 
which  are  uttered  are  the  sole  influences  which  produce  the  effect. 
They  may,  and  most  generally  are,  ingeniously  combined  with 
truths.  Naj^  expressions  of  countenance,  a  smiling  face,  an  ap- 
pearance of  frankness  and  of  truth,  may  often  prove  decisive, 
while  the  false  pretences,  uttered  or  expressed,  would  have  proved 
unavailing.  Will  it  be  pretended,  that  all  those  should  be  in- 
serted in  the  indictment  ?  In  the  case  of  Commonwealth  r.  Drew, 
19  Pick.  183,  the  court  lay  down  a  rule  as  to  what  must  appear 
in  such  a  case  as  this,  in  these  words  :  "That  the  false  pretence, 
either  with  or  without  the  cooperation  of  other  causes,  had  a 
decisive  influence  upon  the  mind  of  the  owner,  so  that,  without 
their  weight,  he  would  not  have  parted  with  his  property." 

The  qualification  to  the  fourth  instruction  simply  informed 
the  jury,  that  fulse  pretences,  made  by  one  of  the  prisoners,  in 
pursuance  of  an  agreement  made  between  the  two,  were  charge- 
able against  both ;  and  was  clearly  right. 

The  qualification  to  the  fifth  instruction,  which  informs  the 
jury,  that  what  is  not  charged  in  the  indictment  is  not  material 
to  be  proved  or  considered,  was  not  erroneously  added. 

The  substance  of  the  sixth  instruction,  as  modified  and  given, 
was  this :  That  if  the  main  inducing  motive  which  influenced 
the  witness  to  part  with  his  mone}-,  was  the  expectation 
[*352]    that  *the  prisoner  Thomas  would  pay  him  the  advance 
of  five  or  six  dollars,  then  the  prisoners  should  be  ac- 
quitted ;  but  that  a  different  result  might  follow,  if  this  expec- 
tation formed  only  a  part  of  the  inducement.     This  rule  accords 
with  what  we  have  said  in  considering  the  second  and  third  in- 
structions. 
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There  is  no  doubt  of  the  correctness  of  the  two  instructions 
asked  for  on  the  part  of  the  prosecution,  and  given  by  the  court. 
The  first  states,  that  if  the  false  representations  were  made  in 
pursuance  of  a  mutual  agreement  between  the  defendants,  it 
was  immaterial  which  actually  made  them ;  both  were  equally 
liable.  And  the  second  states,  that  if  any  portions  of  the  false 
representations  charged  in  the  indictment  and  proved,  induced 
the  prosecutor  to  part  with  his  property,  and  that  both  defend- 
ants cooperated  in  them,  that  w^ould  warrant  a  conviction. 

The  instructions  given  by  the  court,  without  the  request  of 
either  party,  remain  to  be  considered.  The  first  is  in  these  words  : 
"The  fact  that  the  defendants  solicited  such  a  man  as  the 
prosecuting  witness,  entirely  unacquainted  with  the  watch  in 
question,  is  proper  evidence  to  be  considered  by  the  jury  in  de- 
termining as  to  the  intent  of  the  defendants."  At  first,  we  were 
inclined  to  think  that  this  instruction  trenched  upon  the  pecu- 
liar province  of  the  jury,  by  instructing  them  that  a  certain  fact 
had  been  proved,  while  it  is  for  the  jury  alone  to  determine  from 
the  evidence  what  facts  have  been  established  by  the  proof; 
but  upon  a  more  careful  examination  of  the  instruction,  we 
think  that  such  was  not  the  intention  of  the  court,  or  the  un- 
derstanding of  the  jury.  There  was  uncontradicted  evidence, 
directly  to  the  point  referred  to  in  the  instruction,  that  the  prose- 
cutor was  unacquainted  with  the  kind  of  property  in  question ; 
and  this  evidence  it  was  undoubtedly  proper  for  the  jury  to  con- 
sider, in  determining  the  quo  animo  of  the  defendants ;  and  the 
latter  part  of  the  instruction  calls  the  attention  of  the  jury  to 
that  evidence,  and  shows  that  it  was  framed  with  that  design 
only.  It  has  often  been  determined  that  the  whole  instruction 
must  be  taken  together  to  decide  correctly  upon  its  legality  or 
propriety.  We  must  look  to  the  whole  instruction ;  and  when 
thus  considered,  if  it  may  be  reasonably  supposed  to  have  misled 
the  jury,  or  that  they  understood  it  as  withdrawing  the  evidence 
from  them,  and  not  allowing  them  to  determine  for  themselves, 
whether  the  evidence  did  show  that  the  prosecutor  was  unac- 
quainted with  this  kind  of  property ;  then  the  instruction  was 
wrong,  and  should  not  have  been  given.  But  we  think  the  jury 
could  not  have  so  understood  the  instruction,  and  have  no  doubt 
they  deliberated  upon  that  fact  as  uncontrolled  by  the  court  as 
upon  any  other  fact  in  the  case.  It  was  right  that 
they  *should  be  told  that  this  evidence  should  not  be  [*353] 
overlooked  in  considering  with  what  intent  the  defend- 
ants were  influenced  in  doing  the  act  complained  of.     The  in- 
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struction  might,  no  doubt,  have  been  so  worded  as  to  have  pre- 
sented substantially  the  same  idea  to  the  jury,  and  have  been 
less  subject  to  criticism ;  and  courts  cannot  be  too  careful,  in 
so  framing  their  instructions,  as  not  to  have  the  least  appear- 
ance of  an  attempt  to  influence  the  jury  in  their  determination 
of  facts,  especially  in  criminal  cases  ;  but  we  ought  not  to  be  so 
astute  or  critical  in  the  construction  of  an  instruction,  as  to 
hold  it  to  determine  a  question  of  fact  for  the  jury,  unless  it  was 
so  intended  and  understood ;  such,  we  think,  was  not  the  case 
here,  and  hence  we  do  not  feel  called  uj)on  to  reverse  this  judg- 
ment because  it  was  given. 

The  other  instruction  given  by  the  court,  directed  the  jury  to 
consider  all  the  instructions  which  had  been  given  them  together, 
and  not  to  determine  the  case  upon  any  one  of  them  alone,  with- 
out considering  the  others.  Such,  it  is  hardly  necessary  to  say, 
was  the  duty  of  the  jury. 

Upon  the  whole  case,  we  are  of  opinion  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Eailroad  Company  ii.  Henry  L.  Eucker, 
Judge  of  the  Cook  County  Court. 

APPLICATION  FOR  A  MANDAMUS.  ' 

Railroads — Location. — The  Illinois  Central  Railroad  Company  have  the 
right,  under  their  charter,  to  locate  their  road  in  the  waters  of  Lake  Michigan. 

Same — Fokfeituke. — The  failure  of  the  company  to  locate  their  road  within 
the  limits  of  a  city  by  the  first  day  of  January,  1«52,  as  required  by  their  charter, 
does  not  work  a  forfeiture  of  their  right  to  condemn  lauds  to  their  use,  where 
the  assent  of  the  city  to  such  location  was  not  given  until  after  that  day  had 
elapsed. 

Same — Mandamus. — "When  a  county  judge  refuses  improperly  to  make  an 
order  ajipointing  appmisers  to  assess  damages,  under  the  act  of  June  22,  1852, 
concerning  rights  of  way,  the  Supreme  Court  will  compel  him  to  do  so  by  man- 
damus. 

This  was  an  application  to  the  Supreme  Court,  in  the  exercise 
of  the  original  jurisdiction  conferred  upon  it  by  the  constitution, 
for  a  mandamus,  against  the  judge  of  the  eouilty  court  of  Cook, 
commanding  liim  to  appoint  appraisers  to  assess  the  damages 
which  the  partiu.s  hereinafter  named  would  sustain  by  reason  of 

■  Cited:  17  111.  128. 
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the  construction  and  use  of  the  Illinois  Central  Eailroad.  The 
proceedings  in  the  caruse  were:  1.  A  notice  to  the 
*county  judge,  that  an  application  would  be  made,  by  [*354] 
the  railroad  company,  to  the  Supreme  Court,  for  a  rule 
on  the  said  judge,  to  show  cause,  by  a  certain  day  named  in 
said  rule,  why  an  alternative  writ  of  mandamus  should  not  be 
awarded  against  him  by  the  Supreme  Court,  commanding  him 
to  show  cause  why,  &c.  2.  A  petition  for  an  alternative  writ  of 
mandamus.  3.  A  rule  to  show  cause,  &c.  4.  Service  of  the  rule. 
5.  An  alternative  mandamus.  6.  A  return  thereto.  7.  A  de- 
murrer to  the  return  and  joinder.  And  8.  A  peremptory  man- 
damus. The  petition  and  alternative  writ  alleged  in  substance, 
that  the  Illinois  Central  Eailroad  Company  was  a  corporation 
under,  and  by  virtue  of  the  laws  of  Illinois,  for  the  purpose  of 
constructing  a  railroad  from  the  terminus  of  the  Illinois  and 
Michigan'  Canal,  at  the  town  of  La  Salle,  together  with  two 
branches ;  one  to  the  city  of  Chicago,  and  the  other  to  the  city 
of  Galena ;  that  the  said  corporation  had  power  to  condemn 
lands  for  their  use,  &c. ;  that  application  had  been  made  under 
the  acts  of  June  22,  1852,  by  said  corporation,  to  the  said  county 
judge,  for  an  order  appointing  commissioners  to  assess  the  dam- 
ages, &c.,  which  the  Chicago  Hydraulic  Company, — James  H. 
Woodworth,  Charles  Walker,  George  Smith,  James  H.  Collins, 
Isaac  Cook,  Luther  Eossiter,  J.  Y.  Scammon  and  wife,  J.  D.Web- 
ster and  wife,  and  A.  H.  Fullerton, — might  respectively  sustain 
by  reason  of  the  construction  and  use  of  said  railroad,  and  that 
said  judge  had  denied^the  said  order.  The  petition  then  prayed 
an  alternative  writ  of  mandamus,  &c.  By  the  petition  and  re- 
turn, it  appeared  that  the  parties  above  named  were  proprietors 
of  land  in  the  city  of  Chicago,  bounded  by  Lake  Michigan ; 
that  said  railroad  had  been  located  and  was  to  be  constructed 
in  the  waters  of  said  lake,  along  the  margin  of  the  same,  in 
front  of  the  premises  of  the  said  parties,  and  partly  over  the 
same ;  that  the  depots,  &c.,  of  said  railway  were  to  be  located 
in  the  waters  of  said  lake,  and  in  front  of  the  said  property.  The 
return  to  the  alternative  writ  admitted  the  facts  above  set  forth, 
but  alleged  as  reasons  why  an  order  appointing  commissioners 
was  refused :  1.  That  the  said  corporation  had  not  located 
their  road  upon  the  premises  in  question  within  the  time  re- 
quired by  law.  2.  That  said  corporation  had  no  power  to  lo- 
cate their  said  road  in  the  waters  of  Lake  Michigan :  and  3,  for 
other  reasons  appearing  upon  the  face  of  the  proceedings.  Such 
is  a  general  statement  of  the  facts  relating  to  all  of  the  parcels 
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of  land  in  common.  The  hydraulic  company  was  the  owner  of 
lot  6  in  block  6,  bounded  by  the  lake ;  they  were  incorporated 
in  1S36,  for  the  purpose  of  supplying  the  inhabitants  of  Chi- 
cago with  water,  with  power  to  extend  their  pipes  into 
[*355]  *the  waters  of  the  lake.  The  railroad  was  located  over 
a  jDortion  of  this  lot,  and  the  application  to  condemn 
was  subject  to  this  exception :  "excepting  always  the  j^rivileges 
of  the  said  hj'draulic  company,  to  take  the  water  freely  from  the 
lake  for  the  supply  of  the  mill  and  hydraulic  works,  by  pipes 
extended  into  the  lake,  and  the  railroad  company  in  no  way 
obstructing  the  flow  of  said  water  through  said  pipes,  but  ex- 
tending said  pipes  in  a  substantial  and  pro^Der  manner  for  the 
supply  of  said  works  and  mill,  through  the  works  of  the  said 
railroad  company,  into  the  lake,  on  the  outside  thereof,  and 
maintaining  the  same  in  good  repair,  and  constructing  their  own 
works  by  proper  culverts,  &c.,  so  that  whether  said  pipes  are 
extended  or  not,  the  property,  interests,  and  profits  of  the  said 
hydraulic  company  shall  in  no  way  be  prejudiced  or  affected  by 
the  works  of  said  railroad  company ;  but  the  same  remaining 
unimpaired  to  said  hydraulic  company." 

The  objections  made  in  the  county  court  to  the  appointment 
of  commissioners  by  the  said  hydraulic  company  were  as  fol- 
lows :  1.  That  the  railroad  was  not  located  over  the  premises 
in  controversy  prior  to  January  1,  1S52.  2.  The  railroad  com- 
pany have  no  power  to  condemn  the  rights  of  said  hydraulic 
company  in  the  manner  and  with  the  restrictions  and  provisions 
set  forth  in  their  petition.  3.  That  the  premises  in  question 
are  parcel  of  the  harbor  of  Chicago,  and  that  the  works  of  said 
railroad  company  will  encroach  upon  and  render  hazardous  the 
right  of  navigation  in  the  waters  of  Lake  Michigan.  4.  That 
all  of  the  propert}'  sought  to  be  condemned  is  not  required  for 
the  use  of  the  said  Illinois  Central  Railroad  Company,  but  is 
to  be  used  conjointly  by  said  railroad  and  the  Michigan  Central 
Piailroad  Company,  a  foreign  corporation  having  no  power  to 
acquire  such  rights  in  the  State  of  Illinois.  5.  That  the  said 
railroad  company  has  no  right  to  enter  upon  and  occupy  any 
jiortion  of  the  bed  of  Lake  Michigan,  and  encroach  upon  and 
interrupt  in  any  manner  the  navigation  of  said  lake.  6.  That 
said  premises  are  not  all  required  for  any  use  or  purpose  au- 
thorized by  the  charter  of  said  compau}',  but  for  the  purpose  of 
building  slips,  docks,  wharves,  basins,  piers,  and  other  appur- 
tenances thereto,  appertaining  to  the  business  of  commerce  and 
navigation.     7.  The  amount  of  land  specified  in  said  petition 
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is  not  necessary  for  the  legitimate  use  of  said  company:  All  of 
these  objections,  except  number  two,  were  made  by  the  other 
parties,  whose  lands  were  sought  to  be  condemned.  The  hy- 
draulic company  were  incorporated  January  18,  1836,  with 
power  to  procure  their  supply  of  water  from  Lake  Michigan. 
The   railroad  company  was  incorporated  February  11, 

1851.  The  road  *was  located  by  Col.  Mason,  the  chief  [*356] 
engineer  of  the  company,  in  October,  1851.     A  map  of 

the  location  was  made  by  him,  and  approved  by  the  directors  of 
the  company  in  December,  1851,  but  not  recorded  until  April, 

1852.  The  company  commenced  the  construction  of  the  road 
according  to  the  route  thus  located  in  February,  1852.  The 
assent  of  the  common  council  of  the  city  of  Chicago  to  this  lo- 
cation was  not  obtained  by  the  railroad  company  until  June  14, 
1852.  For  the  purpose  of  a  correct  understanding  of  the  de- 
cision of  the  court,  it  may  be  taken  for  granted  that  the  facts 
assumed,  in  the  objections  of  the  owners  to  the  appointment  of 
commissioners,  were  proved  before  the  county  court,  and  formed 
a  part  of  the  return  to  the  alternative  writ  of  mandamus.  The 
clauses  in  the  railroad  charter  which  bear  upon  the  facts  of  this 
case,  are  as  follows : 

1.  "All  grants  (lands  and  franchises)  herein  contained  shall 
cease  and  be  void,  unless  said  road  and  branches  be  surveyed 
and  located,  and  work  on  the  main  trunk  actually  begun,  before 
the  first  day  of  January,  1852." 

2.  "Nothing  in  this  act  contained  shall  authorize  said  cor- 
poration to  make  a  location  of  their  track  within  any  city,  with- 
out the  consent  of  the  common  council  of  said  city." 

3.  "Said  corporation  shall,  within  a  reasonable  time  after 
said  road  and  branches  shall  have  been  located,  cause  to  be 
made  a  map  and  profile  thereof,  &c.,  and  file  the  same  in  the 
office  of  the  secretary  of  state,  and  also  like  maps  of  the  parts 
thereof,  located  in  the  different  counties  through  which  the  same 
may  pass,  and  cause  the  same  to  be  recorded  in  the  office  for 
recording  deeds  in  the  county  in  which  said  parts  oi  said  road 
and  branches  shall  lie." 

4.  The  charter,  after  conferring  power  upon  the  company  to 
purchase  or  condemn  two  hundred  feet  in  width  for  right  of  way, 
and  such  lands,  waters,  &c.,  as  might  be  necessary  for  their  uses, 
then  proceeds  :  "All  such  lands,  waters,  materials,  and  privileges 
belonging  to  the  State,  are  hereby  granted  to  said  corporation 
for  said  jDurposes." 

The  charter   of  the  city  of  Chicago   declared  the  bed   and 
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waters  of  the  lake,  over  and  in  which  the  railroad  was  located, 
a  part  of  the  city  and  harhor  of  Chicago,  and  the  common 
council  were  empowered  to  regulate,  control,  and  protect  the 
same  in  their  discretion.  The  act  of  Congress  of  Septemher  20, 
1850,  granting  land  to  Illinois  to  aid  in  the  construction  of  the 
Illinois  Central  Eailroad  and  branches,  granted  along  with  such 
land  the  right  of  way,  not  exceeding  one  hundred  feet  on  each 
side  of  the  said  road  and  branches,  "over  and  through  the  pub- 
lic lands."  These  lands  and  rights  of  way  were  con- 
[*357]  veyed  *by  the  State  to  the  Illinois  Central  Eailroad 
Company.  Sections  1  and  2  of  the  act  of  June  22, 
1S52,  under  which  the  railroad  company  sought  to  condemn 
the  lands  in  question,  are  as  follows,  viz. : — 

Section  1.  That  when  any  public  road,  railroad,  plank  road, 
turnpike-road,  canal,  or  other  public  work  shall  have  been 
located  by  any  officer  or  agent  of  the  State  or  of  any  county, 
or  any  person  or  corporation  vested  with  power  to  take  and  ap- 
ply private  property  in  the  construction  or  use  of  such  road, 
canal,  or  other  work,  or  for  any  purpose  connected  with  the 
same,  such  as  constructing  bridges,  dams,  locks,  embankments, 
excavations,  spoil  banks,  turnouts,  depots,  engine-houses,  shops, 
turntables,  boat  yards,  wharves,  or  docks,  and  the  right  or  title 
to  property  required  for  any  such  uses  or  purposes  cannot  be 
obtained  by  purchase,  a  petition  shall  be  filed  in  the  clerk's 
office  of  the  circuit  court  of  each  county,  through  which  the 
location  aforesaid  is  made,  setting  forth  by  reference,  the  au- 
thority to  construct  the  work,  and  the  right  to  take  and  apply 
private  property,  and  if  the  right  of  way  only  is  desired,  describ- 
ing by  its  numbers,  or  other  appropriate  description,  each  lot  or 
parcel  of  land  over  or  across  which  such  right  is  desired ;  or  if 
property  is  required  for  all  or  any  of  the  other  purposes  herein 
specified,  stating  such  purpose,  and  describing  the  property  so 
required ;  and  in  either  or  both  cases,  stating  the  names  of  all 
persons  interested,  as  owners  or  otherwise,  in  the  property  to  be 
affected,  if  known,  or  if  not  known,  stating  that  fact,  and  re- 
questing such  court  to  cause  to  be  ascertained  the  compensa- 
tion to  be  made  to  each  owner  of,  or  person  interested  in,  prop- 
erty required  as  aforesaid,  and  upon  payment  thereof  to  require 
a  conveyance  or  release  of  the  same,  or  that  by  an  order  or 
orders  of  court,  tlie  right  and  title  be  invested  in  the  State, 
count}',  corporation,  or  other  person  in  whose  name  and  behalf 
the  petition  is  filed,  to  be  applied  and  used  for  the  purposes 
stated  in  the  petition. 
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Section.  2.  Upon  the  filing  the  petition  aforesaid,  and  giving 
the  persons  interested  in  the  property  required  reasonable  notice 
thereof,  and  of  the  time  and  place  of  making  the  application 
herein  provided  for,  the  petitioner  in  person,  or  by  attorney, 
may  apply  to  the  judge  of  said  court,  or  to  the  judge  of  the 
county  court,  or  either  of  the  associate  justices  of  tlie  last 
named  court,  to  appoint  commissioners  to  fix  the  compensation 
to  be  made  to  the  parties  interested  as  aforesaid,  for  the  right 
of  way  over  or  across  land,  and  for  land  required  for  any  of 
the  other  purposes  herein  expressed,  as  well  as  to  assess  the 
damages  which  may  result  from  the  construction  and 
use  of  the  *road,  canal,  or  other  contemplated  work.  [*35S] 
Upon  the  hearing  of  which  application,  and  each  of  the 
parties  notified  as  aforesaid,  as  well  as  those  not  notified  who 
may  appear,  the  said  judge,  or  associate  justices,  shall  select 
and  appoint  three  disinterested  freeholders  of  the  county  com- 
missioners to  fix  compensation  and  assess  damages,  according 
to  the  prayer  of  the  petition,  and  also  fix  the  time  and  place  of 
their  first  meeting.  And  upon  notices  given  as  aforesaid,  from 
time  to  time,  or  the  appearance  of  parties  without  notice,  the 
same  or  other  commissioners  shall  be  appointed  to  act  with  refer- 
ence to  parties,  as  they  are  notified,  or  appear,  as  aforesaid,  until 
action  shall  be  had  with  reference  to  all  the  parties  and  matters 
named  in  the  petition ;  provided,  that  reasonable  notice  of  the 
time  and  place  of  making  application  for  the  appointment  of 
commissioners  shall  be  five  days,  and  one  day  in  addition  for 
every  twenty  miles  travel  from  the  residence  of  the  party  to  the 
place  of  making  application. 

Such  is  as  full  a  statement  of  the  law  and  of  the  facts  of  this 
case  as  is  deemed  necessary  to  a  correct  understanding  of  the 
judgment  of  the  court.     The  cause  was  argued  by 

James  F.  Joy  and  E.  S.  Blackwell,  for  the  railroad.  They 
contended,  1.  That  the  bed  of  Lake  Michigan  belonged  to  the 
State  of  Illinois.  2.  That  the  State  had  power  partially  to 
obstruct  the  navigation  of  the  waters  of  the  lake.  3.  That  the 
State  had,  by  the  express  words  of  the  charter,  given  the  rail- 
road company  the  authority  to  locate  their  road  over  the  bed, 
and  in  the  waters  of  the  lake.  4.  That  the  legislature  had  dele- 
gated to  the  railroad  company  the  right  to  determine  how 
much  land  their  business  might  require,  and  that  the  courts  had 
no  right  to  control  the  action  of  the  company  in  this  respect. 
5.  That  the  Illinois  Central  Eailroad  Company  had  a  right  to 
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permit  the  Mieliigan  Central  Eailroad  Company  to  use  their 
track  and  depot  grounds ;  that  when  they  did  so,  they  made  the 
transportation  of  persons  and  property  over  their  road,  by  the 
Michigan  Central,  their  own  business,  and  no  one  had  a  right  to 
complain  of  such  use  of  their  franchise.  6.  That  if  the  failure 
of  the  Illinois  Central  Company,  to  locate  their  road  within  the 
time  limited  by  their  charter,  was  a  cause  of  forfeiture,  the 
forfeiture  could  not  be  inquired  into  collaterally,  but  only  in  a 
direct  proceeding  to  enforce  it.  Y.  That  there  was  no  cause  of 
forfeiture  in  this  case;  the  company  were  prohibited 'from 
locating  their  road  within  the  corparate  limits  of  Chicago,  until 
they  procured  the  assent  of  the  common  council  to  such  loca- 
tion ;  that  assent  was  not  given  until  after  the  time 
[*359]  limited  *had  expired.  8.  The  exception  in  that  part  of 
the  application  which  relates  to  the  hydraulic  company 
is  legal ;  the  company  are  not  bound  to  condemn  their  whole 
franchise  and  rights  of  property.  The  right  of  the  hydraulic 
company  in  the  lake  is  a  mere  easement  in  the  waters,  and 
subject  to  such  other  rights  as  the  legislature  may  confer  upon 
other  corporations ;  they  acquired  by  their  grant  no  exclusive 
rights.  9.  That  a  mandamus  is  an  appropriate  remedy  in  this 
case ;  the  county  judge  acts-  ministerially  in  appointing  com- 
missioners. Even  if  he  acts  judicially,  as  no  appeal  or  writ  of 
error  will  lie,  this  court  may  exercise  its  supervising  power  over 
the  county  court  by  means  of  a  mandamus. 

Isaac  N.  Arnold,  James  H.  Collins,  and  J.  Y.  Scammon,  for 
the  respondent,  denied  the  propositions  laid  down  by  the  attor- 
neys of  the  railroad. 

The  following  points  were  ruled  by  the  court,  but  no  reasons 
were  assigned: — 

Per  Curiam.  1.  That  the  relator  has  the  right  by  its  charter, 
to  locate  the  road  over  the  premises  in  question — the  city  of 
Chicago  having  assented. 

2.  The  riglit  was  not  forfeited  by  the  failure  to  locate  this 
portion  of  the  road,  prior  to  the  first  of  January,  1852. 

3.  It  is  the  duty  of  the  defendant  to  appoint  appraisers, 
according  to  the  prayer  of  the  petition. 

A  peremptory  mandamus  is  awarded. 

Peremptory  mandamus  awarded. 
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John  Jacobus,  impleaded,  &c..  Plaintiff  in  Error,  v.  James  Smith, 
Defendant  in  Error. 

EREOE  TO  TAZEWELL. 

Practice — Service  of  peocess — PuBiiicATiON — Notice  by. — It  is  the 
design  of  the  statute,  that  a  defendant  shall  have  personal  notice  of  the  pendency 
of  a  suit  against  him,  whenever  it  is  practicable.  Therefore,  it  is  not  suflficient, 
in  the  case  of  a  non-resident  defendant,  to  give  notice,  by  publication,  as  required 
by  the  statute,  to  warrant  the  court  to  ent?er  his  default,  and  proceed  to  enter  a 
decree;  but  there  must,  in  addition  thereto,  be  a  return  of  non  est  inventus  to 
the  process  issued  against  such  defendant,  in  order  that  the  court  may  properly 
enter  his  default  and  proceed  to  dispose  of  the  case. 

Sale  by  master — Error. — It  is  also  error  in  a  court  to  approve  of  a 
Master's  report  of  a  sale,  when  it  ^appears  by  such  report  that  he  has  not  [*360] 
pursued  the  authority  conferred  upon  him. 

The  decree  in  this  case  was  entered  at  the  April  term,  1850, 
of  the  Tazewell  Circuit  Court,  Davis,  Judge.  The  nature  and 
facts  of  the  case  sufficiently  appear  in  the  opinion  of  the  court. 

N.  H.  PuEPLE  and  E.  S.  Leland,  for  plaintiff  in  error. 

0.  Peters,  for  defendant  in  error.  :^. 

Treat,  C.  J.  In  January,  1850,  James  Smith  filed  a  bill  in 
chancery  against  John  Jacobus  and  Henry  and  John  W.  Kirk- 
bride  for  the  foreclosure  of  a  mortgage ;  and  a  summons  was 
thereupon  issued  against  the  defendant,  returnable  to  the  April 
term.  An  affidavit  was  at  the  same  time  filed,  stating  the  non- 
residence  of  the  Kirkbrides ;  and  they  were  regularly  notified  of 
the  pendency  of  the  suit  by  advertisement  in  a  newspaper.  The 
only  return  upon  the  summons  was  that  of  service  on  Jacobus. 
On  the  10th  of  April,  1850,  the  bill  was  taken  for  confessed 
against  all  of  the  defendants ;  and  a  decree  was  thereupon  en- 
tered, ascertaining  the  amount  due  on  the  mortgage,  and  direct- 
ing the  Master,  on  default  of  payment  thereof,  within  thirty 
days,  to  sell  the  mortgaged  premises,  subject  to  redemption, 
after  giving  four  weeks'  notice  of  the  time  and  place  of  sale  by 
publication  in  a  newspaper.  At  the  April  term,  1851,  the  Mas- 
ter presented  his  report,  which  was  approved  by  the  court.  It 
stated  in  substance,  that  the  mortgaged  premises  were  sold  to 
the  complainant  on  the  13th  of  April,  1850,  and  that  he  had 
received  a  certificate  of  purchase,  which  would  entitle  him  to  a 

Cited:     17  111.  278;  18  111.  552;  1  Bradw.  592. 
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deed  on  the  13th  of  October,  1S51,  unless  the  premises  should 
he  previously  redeemed.  There  appears  m  the  record  a  notice 
by  the  Master,  dated  the  15th  of  June,  1S50,  and  certified  to 
have  been  published  for  four  weeks  in  a  newspaper,  that  he 
would  sell  the  mortgaged  premises  on  the  13th  of  July,  1850; 
bat  no  reference  is  made  to  it  in  the  report. 

The  decree,  as  against  the  Kirkbrides,  was  clearly  erroneous ; 
they  were  not  properly  before  the  court.  A  decree  by  default 
cannot  be  entered  against  a  party,  before  there  has  been  a  return 
of  the  process  issued  against  him.  It  is  the  design  of  the  stat- 
ute, that  a  defendant  shall  have  personal  notice  of  the  pendency 
of  a  suit  against  him  whenever  it  is  practicable.  It  is  only 
when  he  cannot  be  personally  served  with  process,  that  he  can 
be  brought  into  court  by  constructive  notice.  The  statute, 
after  providing  that  a  defendant  may  be  notified  by 
[*361]  *publication,  where  he  "resides  or  hath  gone  out  of 
this  State,  or  on  due  inquiry  cannot  be  found,  or  is  con- 
cealed within  this  State,  so  that  process  cannot  be  served  upon 
him,"  proceeds  as  follows:  "But  this  proceeding  shall  not  dis- 
pense .with  the  usual  exertion  on  the  part  of  the  sheriff,  to  serve 
the  process."  It  is  still  the  duty  of  the  officer  to  inquire  for  the 
defendant,  and  make  return  of  the  process  as  in  other  cases. 
The  defendant  cannot  be  considered  as  in  default  until  the  re- 
turn is  made.  It  does  not  follow,  because  he  resides  out  of  the 
State  when  the  suit  is  commenced,  that  he  cannot  be  served  wit|i 
process.  He  may  come  within  the  jurisdiction  before  the  return 
day  of  the  writ.  It  cannot  be  known  until  the  return  of  non  est 
inventus  is  made,  that  personal  service  cannot  be  had  upon  him. 
When  such  a  return  has  been  made,  and  notice  by  publication 
has  been  given  to  the  defendant,  the  court  may  properly  enter 
his  default,  and  proceed  to  dispose  of  the  case. 

The  court  erred  in  approving  the  IMaster's  report.  It  showed 
that  the  premises  were  sold  before  the  time  given  the  defendants 
to  pay  the  mortgage  debt  had  expired.  The  Master  did  not 
pursue  the  authority  conferred  on  him,  but  made  the  sale  in 
violation  thereof.  It  may  perhaps  be,  that  there  is  a  mistake 
in  the  report  as  t6  the  month  in  which  the  sale  took  place ;  but 
this  court  cannot  intend  that  such  is  the  fact.  The  report  con- 
tains no  allusion  to  the  notice  of  sale  found  in  the  record ;  and 
it  cannot,  therefore,  be  inferred  that  the  sale  was  made  under 
that  notice. 

The  decree  is  reversed,  and  the  cause  is  remanded. 

Decree  reversed, 
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Waener  L.  Clark,  Owner  of  the  Steamboat  Uncle  Toby,  Plaintiff 
in  Error,  v.  Nathaniel  Smith,  Defendant  in  Error. 

EEROE  TO  JO  DAVIESS. 

Attachment  of  boat  for  supplies. — In  an  attachment  against  a  boat  for 
Bnpplies  furnished,  the  action  will  not  be  sustained  except  for  such  supplies  as 
are  used  or  consumed  upon  or  in  running  the  boat. 

To  maintain  his  action  for  such  supplies,  it  is  incumbent  on  the  plaintiff  to 
show  not  only,  that  the  supplies  were  furnished,  but  that  they  were  actually  to 
be  consumed  and  used  on  the  boat. 

*  Articles  transported  as  merchandise  and  for  sale  do  not  come  within  [*362] 
the  purview  of  the  statute. 

M 

Smith  commenced  his  suit  in  the  circuit  court  by  attachment 
sued  out  for  $387.30,  due  upon  a  promissory  note  given  by  the 
steamboat  Uncle  Toby,  made  and  executed  by  the  clerk  of  the 
boat,  that  the  debt  was  justly  the  debt  of  said  boat,  &c.  Upon 
this  attachment  the  boat  was  seized.  The  declaration  averred 
for  materials,  firewood,  coal,  &c.,  furnished  for  the  use  of  the 
boat.  The'  proofs  as  taken  are  sufficiently  stated  in  the  opinion 
of  the  court.  The  cause  was  heard  before  Sheldon,  Judge,  at 
August  term,  1852,  of  the  Jo  Daviess  Circuit  Court,  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  below.  A  motion  for 
a  new  trial  was  denied. 

HiGGiNS  and  Strother,  mr  plaintiff  in  error. 

Manning  and  Douglass,  for  defendant  in  error, 

Caton,  J.  It  is  unnecessary  to  examine  any  of  the  questions 
made  in  relation  to  the  verdict  or  the  form  of  the  judgment,  as 
the  verdict  should  have  been  set  aside  for  the  reason  that  it  was 
clearly  contrary  to  the  evidence. 

The  suit  was  by  attachment  against  the  steamboat  Uncle 
Toby,  for  supplies  furnished  her  while  navigating  the  Mississippi 
river.  There  is  no  controA^ersy  that  the  suit  cannot  be  main- 
tained except  for  supplies  furnished,  to  be  consumed  or  used 
upon  or  in  running  the  boat,  and  that  supplies  or  coal  which 
were  purchased  not  for  the  use  or  consumption  of  the  boat,  but 
to  be  transported,  and  sold  again,  cannot  be  recovered  for  in 
this  form  of  action.  The  bill  of  exception  satisfactorily  shows, 
that  it  contains  all  of  the  evidence  given  to  the  jury  on  the  trial. 
Almost  the  entire  amount  allowed  by  the  jury  was  for  coal,. 
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which  the  captain  of  the  boat  swears  he  purchased  not  for  the 
consumption  or  use  of  the  boat,  but  to  be  taken  to  Galena  and 
Dubuque,  and  there  sold  on  a  speculation,  and  that  this  was 
well  understood  at  the  time  the  coal  was  purchased  of  the  plain- 
tiff. Another  witness  swears  that  he  was  present  a  part  of 
the  time  when  the  contract  was  being  made,  but  he  does  not 
know  or  pretend  to  know  whether  the  coal  was  to  be  consumed 
on  the  boat  or  not.  It  may  be  here  remarked,  that  it  was  nec- 
essary for  the  plaintiff  to  show,  in  order  to  maintain  the  action, 
not  only  that  the  supplies  were  furnished,  but  also  that  they 
were  actually  furnished  for  the  use  of  the  boat,  and  to  be  con- 
sumed or  used  on  her,  and  that  it  was  not  the  duty  of  the 
[*363]  *defendant  in  the  first  instance  to  prove  that  they  were 
not  furnished  for  that  purpose.  In  this  case,  however, 
the  proof  is  positive  that,  by  far  the  greater  part  of  the  coal  was 
purchased  on  speculation.  The  testimony  of  the  captain  on  this 
point  is  positive,  while  the  testimony  of  the  other  witness  shows 
that  he  professed  to  know  nothing  about  it.  There  is  no  rule  of 
law  which  will  authorize  a  jury  to  set  aside  and  disregard  the 
positive  testimony  of  an  unimpeached  witness  who  does  know 
the  fact  sworn  to,  for  the  testimony  of  a  witness  who  says  he 
does  not  know,  and  who  does  not  even  profess  to  contradict  the 
statements  of  the  first  witness.  But  beyond  this,  the  very  quan- 
tity of  coal  furnished  by  the  plaintiff  was  sufficient  to  admonish 
him  that  it  was  not,  and  could  not  have  been  intended  for  th^ 
consumption  of  the  boat,  even  had  tne  captain  professed  to  have 
purchased  it  for  that  purpose.  On  the  very  last  trip,  two  barges 
were  loaded,  which  would  carry  from  two  thousand  five  hundred 
to  four  thousand  bushels  each.  Here  on  one  trip  was  taken 
from  five  to  eight  thousand  bushels  of  cohI,  while  the  evidence 
shows  that  one  hundred  bushels  was  a  reasonable  allowance  of 
fuel  for  the  trip.  The  very  statement  of  the  fact  is  of  itself  suffi- 
cient to  convince  any  unprejudiced  mind  that  the  plaintiff  must 
have  known  that  the  coal  was  purchased  for  purposes  other  than 
consumption  on  the  boat.  Under  the  law,  the  owners  of  the 
boat  had  authorized  the  plaintiff  to  furnish  supplies  for  the  use 
of  the  boat  only,  upon  her  pledge  as  security,  and  beyond  that, 
the  plaintiff  knew  that  his  security  could  not  extend.  To  furnish 
coal  or  provisions  which  he  knew,  or  had  reason  to  know,  were 
not  for  the  use  of  the  boat  upon  a  pretence  of  supplies  for  the 
boat,  was  a  fraud  upon  the  owners.  As  well  might  he  have 
supplied  the  boat  with  an  hundred  barrels  of  jiork,  or  a  whole 
drove  of  cattle,  and  then  pretended  that  he  supposed  in  good 
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faith  that  they  were  intended  for  victualing  the  boat.  The 
proposition  is  so  naked  that  it  "will  not  bear  argument,  and  we 
are  constrained  to  the  conclusion,  that  the  jury  did  not  under- 
stand that  they  could  not,  in  this  proceeding,  allow  the  plaintiff, 
except  for  supplies  furnished  for  the  boat's  consumption. 
The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


*Daniel  J.  M.  Walker,  Appellant,  v.  Osee  Welch  et  al.,    [*364] 

Appellees. 

APPEAL   FROM  JODAYIESS. 

A  motion  to  discharge  defendant  on  common  bail  is  addressed  to  the  discre- 
tion of  the  court,  and  its  decision  cannot  be  assigned  for  error. 

This  was  an  action  of  assumpsit,  brought  by  the  appellees 
against  the  appellant  on  book  account,  and  tried  before  a  jmy 
at  the  May  term,  1852,  of  the  Jo  Daviess  Circuit  Court,  Shel- 
don, Judge,  when  a  verdict  was  found  against  the  defendant 
below,  and  judgment  rendered  thereon.  The  defendant  below 
appealed.     The  suit  was  commenced  by  capias. 

Glovek  and  Cook,  and  J.  P.  Stevens,  for  appellant. 

HiGGiNS  and  Strother,  for  appellees. 

Treat,  C.  J.  There  is  not  the  semblance  of  error  in  this 
record.  The  motion  to  discharge  the  defendant  on  common 
bail,  was  addressed  to  the  discretion  of  the  court,  and  its  deci- 
sion cannot  be  assigned  for  error.  Bruner  v.  Ingraham,  1 
Scammon,  556 ;  Bancroft  v.  Eastman,  2  Gilman,  259 ;  Morri- 
son V.  Silverburgh,  13  Illinois,  551.  It  was  too  late  to  with- 
draw the  set-off,  after  the  jury  had  passed  upon  the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Thomas  Newlan,  Plaintiff  in  Error,  v.  The  President  and 
Trustees  of  Aurora,  Defendants  in  Error. 

EEEOE  TO  KANE. 

PENAiiTT  UNDER  OKDINANCE.— A  party  will  not  be  liable  to  the  penalty,  in- 
flicted by  an  ordinance  of  an  incoipomted  town  for  selling  liquor,  unless  it  clearly 
appears  from  the  evidence,  that  the  ordinance  took  effect  before  the  act  com- 
plained of  was  committed. 

This  was  an  action  of  debt,  brought  by  the  defendants  in 
error,  against  the  plaintiff  in  error  for  a  violation  of  one  of  the 
ordinances  of  the  town  of  Aurora,  before  a  justice  of  the  peace 

of  Kane  county,  and  taken  by  appeal  to  the  Circuit 
[*365]    Court  of   *Kane  county,  Wilson,  Judge,  when  at  the 

May  term,  1852,  the  cause  was  tried  before  a  jury,  and 
judgment  rendered  against  the  defendant  below.  The  defendant 
below  prosecuted  his  writ  of  error.  The  only  question  of  im- 
portance involved  in  the  case  appears  in  the  opinion  of  the  court. 

T.  S.  Dickey  and  0.  D.  Day,  for  plaintiff  in  error. 
Glover  and  Cook,  for  defendants  in  error. 

Treat,  C.  J.  It  was  provided  by  the  statute,  under  which  the 
town  of  Aurora  was  incorporated,  that  "the  proceedings  of  said 
board  shall  always  be  public ;  and  all  their  ordinances,  before 
taking  effect,  shall  be  published  at  least  ten  days,  in  a  news- 
paper of  such  town,  or  by  setting  up  copies  of  the  same,  in  three 
of  the  most  public  places  in  such  town."  It  was  proved  by  the 
clerk  of  the  corporation,  that  he  posted  copies  of  the  ordinance 
in  question  in  three  of  the  most  public  places  in  the  town ;  "and 
that  they  had  been  up  for  more  than  ten  days  before  the  bring- 
ing of  this  suit. "  It  was  proved  by  another  witness,  that  Newlan 
sold  the  liquor  "about  one  week  prior  to  the  commencement  of 
this  suit."  This  was  the  only  testimony  in  the  case  as  to  the 
publication  of  the  ordinance,  or  the  doing  of  any  act  in  viola- 
tion of  its  provisions.  It  did  not  authorize  the  jury  to  find  a 
verdict  of  guilty.  It  did  not  show  that  the  ordinance  took  effect 
before  the  act  complained  of  was  committed.     On  the  contrary, 

Cited:  9  Bradw.  1.55. 
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the  inference  clearly  was  that  the  liquor  was  sold  before  the  or- 
dinance went  into  operation.  The  court  should  have  granted  a 
new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Webster,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 

EREOE  TO  CAEROLL. 

Practice — Appeal. — In  an  action  to  recover  the  penalty  for  hawking  and 
peddling  without  license,  either  party  is  entitled  to  an  appeal  to  the  circuit  court. 

Such  an  action  is  not  criminal,  and  proof  that  would  convince  the  judgment, 
although  a  doubt  might  still  remain  on  the  minds  of  the  jury,  is  all  that  is  re- 
quisite, to  authorize  a  verdict  of  guilty. 

The  statement  of  the  case  is  in  the  opinion  of  the 
court.     *This  cause  was  heard  before  Wilkinson,  Judge,    [*366] 
at  October  term,  1852,  of  the  Carroll  Circuit  Court. 

HiGGiNS  &  Strother,  for  plaintiff  in  error. 

Thomas  J.  Turner,  for  defendants  in  error. 

Caton,  J.  We  entertain  no  doubt  that  the  circuit  court  de- 
cided properly  in  entertaining  the  appeal  in  this  case.  It  is  an 
action  instituted  by  Tisdel  in  the  name  of  the  State  of  Illinois 
under  the  seventh  section  of  the  revenue  law,  (E.  S.  437,)  before 
a  justice  of  the  peace,  to  recover  the  penalty  of  one  hundred 
dollars.  The  venue  was  changed  to  another  justice  of  the 
peace,  who  sustained  a  motion  to  dismiss  the  proceeding  for 
informality,  and  entered  a  judgment  for  costs  against  the  com- 
plainant, who  appealed  to  the  circuit  court,  where  a  motion  was 
made  to  dismiss  the  appeal,  which  was  overruled,  when  a  trial 
was  had,  and  a  verdict  and  judgment  rendered  against  the  ap- 
pellant. The  first  error  relied  upon,  is  the  overruling  of  the 
motion  to  dismiss  the  appeal. 

The  section  of  the  statute  referred  to,  provides  that  persons 
wishing  to  hawk  or  peddle  goods,  &c.,  shall  first  obtain  a  license 

Cited:  Action  for  penalty,  not  criminal:  78  111.  521.  Degree  of  proof  re- 
quired: 79  111.  343.     Case  depends  on  preponderance  of  evidence:  17  111.  205. 
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for  that  purpose,  for  which  they  are  required  to  pay  a  certain 
sum  into  the  State  or  county  treasury ;  and  proceeds :  "Any 
person  pursuing  the  occupation  of  a  hawker  or  peddler  \vithin 
this  State,  or  any  of  the  counties  thereof,  without  a  license,  shall 
forfeit  and  pay,  one  half  for  the  use  of  the  person  complaining 
thereof,  and  the  other  half  for  the  use  of  the  State,  the  sum  of 
one  hundred  dollars,  to  be  recovered  by  action  of  debt  in  the 
name  of  the  State  of  Illinois,  before  any  justice  of  the  peace,  or 
probate  justice  of  the  peace,  subject  to  appeal  to  the  circuit 
court  as  in  other  cases."  Here  is  an  express  provision  of  the 
statute,  which  declares  the  penalty,  and  authorizes  the  action  to 
be  brought,  that  it  shall  be  subject  to  appeal  the  same  as  other 
suits  before  justices  of  the  peace  in  which  appeals  are  allowed. 
This  right  is  not  limited  to  one  party,  but  is  common  to  both. 
It  is  subject  to  appeal  as  in  other  cases,  and  in  all  other  cases 
where  one  party  may  appeal,  the  other  may.  Even  in  cases  of 
assault  and  battery  where  the  complainant  has  no  pecuniary 
interest,  and  where  no  judgment  for  costs  is  rendered  against 
him,  he  is  still  allowed  to  appeal  to  the  circuit  court,  and  com- 
pel the  defendant  again  to  answer  there  for  the  same  offence 
for  which  he  was  tried  in  the  justice's  court.  How  much  more 
so,  then,  in  this  case,  which  is  not  a  criminal  proceeding  either 

in  form  or  substance,  and  where  a  judgment  had  been 
[*367]    *actually  rendered  against  the  party  claiming  the  right 

to  appeal.  But  it  is  hardly  necessary  for  us  to  discuss 
the  reasonableness  of  the  statute  allowing  the  appeal,  when  it  is 
enough  for  us  to  know  that  it  is  clearly  so  written. 

The  only  remaining  question  made  upon  the  argument  arises 
out  of  the  refusal  of  the  court  to  instruct  the  jur}^  that  "if  the 
jury  entertain  a  reasonable  doubt  of  the  guilt  of  the  defendant 
Webster,  then  they  ought  to  find  a  verdict  of  not  guilty."  As 
befoi'e  remarked,  this  is  not  a  criminal  action  either  in  form  or 
substance.  It  is  not  found  in  the  criminal  code,  but  is  given 
by  the  revenue  law,  and  is  for  the  protection  of  the  revenue.  It 
is  not  an  offence  at  the  common  law,  nor  is  it  indictable  under 
the  statute.  In  form  it  is  an  action  of  debt,  and  not  a  criminal 
prosecution.  It  is  not  even  required  to  be  instituted  or  carried 
on  in  the  name  of  the  people  of  the  State  of  Illinois,  as  all  crim- 
inal prosecutions  must  be,  but  simply  in  the  name  of  the  State 
of  Illinois,  and  the  statute  might  with  equal  propriety  have  re- 
quired the  prosecution  to  have  been  conducted  in  the  name  of 
the  complainant.  The  violation  of  the  statute,  for  which  the 
action  is  given,  is  not  even  made  a  misdemeanor.     No  fine  is 
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inflicted,  but  simply  a  penalty  is  imposed.  It  is  true  the  right 
of  action  does  not  arise  out  of  a  contract,  and  the  penalty  may 
be  in  the  nature  of  a  punishment,  but  that  may  be  the  case  in 
many  civil  actions,  as  in  trespass  or  slander.  Punishments  are 
not  alone  confined  to  crimes  in  the  technical  sense  of  the  term. 
This  is  not  as  strong  a  case  as  that  of  Ward  v.  The  People, 
13  111.  E.  636,  as  approximating  a  criminal  proceeding.  There, 
although  the  offence  was  not  punishable  at  common  law,  yet 
it  was  more  expressly  indictable  by  statute,  and  a  specific  fine 
was  imposed  upon  the  guilty  party,  which  fine  might  be  recov- 
ered either  by  indictment  or  by  action  of  debt.  The  statute 
there  had  made  the  offence  a  misdemeanor,  and  hence,  although 
the  fine  might  be  recovered  in  a  civil  form  of  action,  as  well  as 
by  indictment,  yet  the  offence  was  criminal  in  its  nature,  and  a 
special  jurisdiction  was  conferred  upon  justices  to  inflict  the 
punishment.  And  no  provision  was  made  for  an  appeal,  and 
this  court  held,  that  for  the  want  of  such  a  provision,  an  appeal 
did  not  lie.  That  case  does  not  show,  nor  does  it  tend  to  show, 
that  all  actions  of  debt  to  enforce  a  statute  penalty,  or  that  qui 
tain  actions,  are  necessarily  criminal  prosecutions,  and  that  full 
or  plenary  proof  shall  be  made  which  leaves  no  reasonable  doubt 
upon  the  mind  of  the  jury,  before  they  are  authorized  to  render 
a  verdict  against  the  defendant.  "  Proof  convincing  the  judg- 
ment, although  a  doubt  might  still  remain,  in  our  opin- 
ion, *was  all  that  was  required  to  authorize  the  jury  to  [*368] 
render  the  verdict  which  they  did.  We  think  the  court 
did  not  err  in  refusing  to  give  the  instruction  asked,  and  the 
judgment  must  be  afiirmed. 

Judgment  affirmed. 


Isaac  Strain,  Plaintiff  in  Error,  v.  Isaac  H.  Strain,  Defendant 

in  Error. 

ERROR  TO  McLEAN. 

Pleading — Demxjekek. — A  demurrer  properly  lies  to  a  declaration  com- 
plaining of  an  injury  received  from  the  careless  or  negligent  conduct  of  the  de- 
fendant, without  showing  in  what  way  the  careless  or  negligent  conduct  of  the 
defendant  contributed  to,  or  produced,  the  injury  complained  of. 

This  was  an  action  of  trespass  on  the  case  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error,  at  the  April 
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term,  1S53,  of  the  McLean  Circuit  Court.  There  was  a  demur- 
rer filed  by  the  defendant  below  to  the  declaration,  which  was 
sustained  by  the  court  below,  and  the  plaintiff  electing  to  stand 
by  his  declaration,  final  judgment  was  rendered  against  the 
plaintiff  below  on  the  demurrer.  The  declaration  sufficiently 
appears  in  the  opinion  of  the  court. 

Dickey  and  Wallace,  for  plaintiff  in  error. 

C.  H.  Moore,  for  defendant  in  error. 

Caton,  J.  The  demurrer  to  this  declaration  was  properly 
sustained.  It  fails  to  show  the  proj)er  connection  between  the 
defendant's  act,  or  his  negligence,  and  the  injury  to  the  plaintiff's 
mare.  The  most  that  it  charges  is,  that  the  defendant  wrong- 
fully put  his  horse  into  the  plaintiff's  stable,  where  his  mare  was 
confined;  "and  so  carelessly  and  negligently  behaved  and  con- 
ducted himself,  that  the  said  mare  of  the  plaintiff  then  and 
there  was  greatly  torn,  kicked,"  &c.  What  kicked  the  mare  is 
not  shown ;  whether  the  defendant,  or  his  horse,  or  something 
else,  is  left  to  conjecture.  The  gist  of  the  complaint  is,  that 
the  defendant  so  carelessly  conducted  himself  that  the  plaintiff's 
mare  was  injured,  but  how  or  in  what  way  his  carelessness 
contributed  to  the  injury,  is  not  shown.  Under  this  declaration 
one  act  of  carelessness   might  be  proved  as   well  as  another. 

It  fails  to  show  what  specific  act  the  plaintiff  might 
[*369]    *be  called  on  to  meet.     For  aught  that  appears  in  this 

declaration,  there  may  have  been  no  connection  what- 
ever between  the  act  of  putting  the  horse  in  the  stable  and 
the  injury  to  the  mare.  Something  altogether  foreign  from  that 
act  may  have  produced  the  injury.  The  declaration  should 
have  shown  in  what  way  the  careless  or  negligent  conduct  of  the 
defendant  contributed  to,  or  pi'oduced  the  injury  comjolained  of. 
The  same  omission  to  show  in  what  way  the  careless  acts  of  the 
defendant  produced  the  injury  is  observable  in  each  of  the 
counts  of  the  declaration. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Jadgment  affirmed. 
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LuciNDA  Eyster,  Plaintiff  in  Error,  v.  John  Eystee,  Defendant 

in  Error. 

EKKOR  TO  OGLE. 

Peactice— Amendment  of  sheeiff's  eetuen.— Where  the  sheriff's  return 
to  a  summons  in  chancery  showed  that  it  was  served  by  reading;  but  the  parties 
stipulated  that  affidavits  might  be  presented  to  show  the  real  manner  of  service, 
and  if  it  should  appear  therefrom  that  service  was  made  by  the  delivery  of  a  copy 
of  the  process,  the  return  should  be  considered  as  amended  accordingly: — 

Held,  on  the  affidavit  of  the  sheriff,  that  he  delivered  a  copy  of  the  summons 
to  the  party,  and  his  willingness  so  to  amend  the  return,  that  the  amendment 
would  be  regarded  as  made,  by  this  court. 

This  was  a  bill  for  divorce  filed  by  the  defendant  in  "error 
against  the  plaintiff  in  error,  and  heard  at  the  May  term,  1849, 
of  the  Ogle  Circuit  Court,  when  the  decree  was  rendered,  grant- 
ing the  divorce.  The  defendant  below  prosecuted  the  writ  of 
error. 

E.  S.  Leland,  for  plaintiff  in  error. 
Glover  &  Cook,  for  defendant  in  error. 

Treat,  C.  J.  It  appeared  from  the  sheriff's  return  that  the 
summons  was  served  by  reading.  The  parties  stipulated  that 
affidavits  might  be  presented  to  show  the  real  manner  of  ser- 
vice ;  and  if  it  should  appear  that  the  sheriff  could  amend  his 
return,  so  as  to  show  that  service  was  made  by  the  delivery  of  a 
copy  of  the  process,  the  return  should  be  considered  as  amended 
accordingly.  The  sheriff  swears  positively  that  he 
*delivered  a  copy  of  the  summons  to  the  party,  and  ex-  [*370] 
presses  his  willingness  so  to  amend  the  return.  This 
clearly  shows  that  he  would  so  amend  the  return  on  leave ;  and 
regarding  the  amendment  as  made,  as  we  are  bound  to  do  by 
the  terms  of  the  stipulation,  there  is  no  error  in  the  record. 

The  decree  is  afiirmed. 

Decree  affirmed. 
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Daniel  Woodwakd,    Senior,  Appellant,  v,  Daniel  Woodwaed, 
Junior,  Appellee. 

APPEAL  FROM  STAEK. 

Evidence — Submission  and  award. — The  submission  and  award  of  arbi- 
trators upon  the  question  of  title  to  property  in  suit,  on  which  the  arbitrators  did 
not  pass,  is  inadmissible  in  evidence,  even  between  the  parties  to  the  submission, 
and  much  more  is  such  evidence  inadmissible,  when  one  of  the  parties  litig-ant 
was  no  party  to  the  submission. 

This  was  an  action  of  replevin  brought  by  the  appellant  against 
the  appellee,  in  the  Stark  Circuit  Court,  and  tried  at  the  April 
term,  1852,  Kellogg,  Judge,  and  judgment  rendered  in  favor  of 
the  defendant  below.  The  question  involved  in  the  suit  was  the 
title  to  the  mare  and  colt  replevied.  The  plaintiff  below  appealed. 

0.  Peters  and  M.  Shallenberger,  for  appellant. 

J.  Manning,  for  appellee. 

Treat,  C.  J.  This  record  presents  the  same  question  that 
arose  in  the  case  of  Alfred  Woodward  v.  Daniel  W^oodward, 
junior.  This  suit  was  between  the  plaintiff  in  replevin  in  that 
case  and  his  father.  The  same  property  was  in  dispute  in  both 
eases.  The  real  contest  in  that  case,  as  in  this,  was  whether 
the  mare  belonged  to  the  appellee  or  his  father.  The  submission 
and  award  were  admitted  in  evidence  in  this  case,  as  in  that. 
We  held,  in  the  former  case,  that  those  proceedings  were  not  com- 
petent evidence  upon  the  question  of  title.  They  neither  tended 
to  show  title  in  the  appellee,  or  out  of  the  father.  They  were 
not  binding  on  the  latter,  because  he  did  not  authorize  the  sub- 
mission, nor  sanction  what  was  done  under  it.       Even  if  the 

reference  had  been  authorized  by  him,  the  award  would 
[*371]    still  be  *inadmissible,  because  the  arbitrators  did  not 

determine  to  whom  the  property  belonged.  They  did  not 
pass  upoii  the  title,  but  left  that  question  entirely  open.  If  the 
proceedings  were  not  competent  evidence  in  a  suit  between  the 
parties  to  the  reference,  they  clearly  were  not  admissible  against 
a  third  person.  The  father  was  not  a  party  to  them,  and,  of 
course,  was  not  bound  by  them. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

See  Woodward  i".  Woodward,  2>08t,  4GG. 
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Trustees  of  Schools  of  Township  27,  N.  K.  10  East,  in  Win- 
nebago County,  Plaintiffs  in  Error,  v.  William  Bibb,  De- 
fendant in  Error. 

EEKOK  TO  WINXEBAGO. 

CoxsTRrCTiON  OF  STATUTE  KELATiNG  TO  scHOOii  FUND.— The  tme  con- 
struction to  be  given  to  the  act  of  the  12th  of  February,  1849,  upon  the  subject 
of  the  school  fund  is,  that  said  act  embraces  two  classes  of  cases;  one,  where 
interest  is  due  and  unpaid;  the  other,  where  principal  is  diae  and  payable.  In  the 
former  case,  the  amount  of  unpaid  interest  bears  interest  at  the  i-ate  of  twelve 
per  cent,  per  annum,  and  it  may  be  sued  for  and  r.ecovered  in  a  separate  action. 
In  the  latter  case,  the  principardebt  bears  interest  at  the  rate  of  twelve  per  cent, 
per  annum  from  the  time  it  falls  due. 

This  action  was  commenced  in  assumpsit  by  the  plaintiffs  in 
error  against  the  defendant  in  error,  in  the  Winnebago  Circuit 
Court.  The  defendant  filed  the  plea  of  the  general  issue,  with 
notice  of  set-off.  The  cause  was  submitted,  by  the  consent  of 
parties,  to  the  Judge,  Sheldon,  at  the  November  term,  1852, 
and  judgment  rendered  for  defendant.  The  plaintiff  prosecuted 
his  writ  of  error,  and  assigned  the  following  errors  : — 

1st.  That  the  circuit  court  erred  in  finding  the  issue  for  the 
defendant ;  that  the  finding  was  contrary  to  the  law  and  evi- 
dence, and  should  have  been  for  the  plaintiff's  in  amount  equal 
to  the  interest  due  in  advance  upon  the  note  described  in  the 
declaration,  and  twelve  per  cent,  per  annum  upon  the  interest 
due  in  advance,  and  upon  the  principal  sum  in  said  note,  from 
default  in  payment  of  the  said  interest  due  in  advance  upon 
said  note. 

2d.  That  the  court  erred  in  finding  the  amount  of  interest 
due  upon  the  note  described  in  the  declaration, — in  allowing 
twelve  per  cent,  per  annum  interest  upon  the  interest  due  in 
advance,  from  the  day  of  default  in  payment  of  the 
same.  *Whereas,  the  court  should  have  allowed  inter-  [*372] 
est  at  twelve  per  cent,  per  annum  upon  the  interest  due, 
and  upon  the  principal  sum  in  said  note,  from  day  of  default 
in  payment  of  the  interest  due. 

3d.  The  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  in  rendering  judgment  in  favor  of  the  defendant. 

L.  F.  Warner,  for  plaintiffs  in  error. 

Cited:  19  lU.  52. 
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Miller  and  Miller,  for  defendant  in  error. 

Treat,  C.  J.  The  act  of  the  12th  of  February,  1835,  relative 
to  the  school  fund,  provided :  "If  any  person  shall  make  default 
in  the  payment  of  interest  as  it  becomes  due  and  payable,  such 
interest  shall  thereafter  be  considered  principal,  and  interest  at 
the  rate  of  twenty  per  cent,  per  annum  shall  be  chargeable  and 
recoverable  thereon ;  and  if  any  person  shall  fail  to  pay  the 
principal  sum  borrowed  at  the  time  the  same  becomes  due  and 
payable,  such  person  shall  be  chargeable  with  interest  on  such 
principal  sum,  at  the  rate  of  twenty  per  cent,  per  annum,  until 
paid."  The  rate  of  interest  was  twelve  per  cent,  per  annum, 
payable  semi-annually  in  advance.  The  provisions  of  the  act 
were  clear  and  explicit.  If  the  borrower  failed  to  pay  the  in- 
terest promptly,  he  became  liable  to  pay  interest  thereon  at  the 
rate  of  twenty  per  cent,  per  annum.  And  if  he  failed  to  pay 
the  principal  debt  when  it  fell  due,  he  was  bound  to  pay  interest 
thereon  at  the  rate  of  twenty,  instead  of  twelve  per  cent,  per 
annum.  The  act  of  the  12th  of  February,  1849,  which  is  a 
revision  of  the  prior  laws  on  the  subject  of  the  school  fund,  pro- 
vides :  "If  default  be  made  in  the  payment  of  interest  due  upon 
money  loaned  by  any  school  commissioner  or  township  treas- 
urer, or  in  the  payment  of  the  principal,  interest  at  the  rate  of 
twelve  per  cent,  per  annum  shall  be  charged  upon  the  principal 
and  interest  from  the  day  of  default,  which  shall  be  included  in 
the  assessment  of  damages,  or  in  the  judgment  in  suit  or  action 
brought  upon  the  obligation  to  enforce  payment  thereof ;  and  in- 
terest, as  aforesaid,  may  be  recovered  in  action  brought  to  recover 
interest  only. "  Under  this  act,  the  rate  of  interest  is  ten  per 
cent,  per  annum,  payable  semi-annually  in  advance.  The  two 
statutes  are  substantially  alike  in  their  provisions,  and  must  re- 
ceive the  same  construction.  The  only  difference  respects  the  rate 
of  interest.  That  is  changed  from  twelve  to  ten  per  cent. ;  and  the 
penalty  imposed  upon  the  borrower  for  not  paying  punctually, 
is  twelve  instead  of  twenty  per  cent.  Two  classes  of  cases 
are  embraced  by  this  act ;  one,  where  interest  is  due 
[*373]  *and  unpaid  ;  the  other,  where  principal  is  due  and  pay- 
able. In  the  former  case,  the  amount  of  unpaid  interest 
bears  interest  at  the  rate  of  twelve  per  cent,  per  annum ;  and  it 
may  be  sued  for  and  recovered  in  a  separate  action.  In  the 
latter  case,  the  principal  debt  bears  interest  at  the  rate  of  twelve 
per  cent,  per  annum  from  the  time  it  falls  due.  The  provisions 
of  this  act  do  not  apply  to  the  principal,  where  the  debtor  is  in 
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no  default  respecting  it.  It  is  only  when  the  principal  is  due 
and  payable,  that  the  rate  of  interest  upon  it  is  increased. 
This,  we  are  satisfied,  was  the  real  intention  of  the  legislature, 
although,  it  must  be  admitted,  that  intention  is  not  as  clearly 
expressed  as  in  the  act  of  1835.  A  different  construction  would 
render  the  law  highly  penal  in  its  character.  If  twelve  per  cent, 
interest  was  to  be  charged  upon  the  principal,  on  every  failure 
to  make  a  payment  of  interest,  it  would  operate  very  severely 
upon  the  debtor.  Loans  are  made  for  five  years,  and  the  pen- 
alty for  failing  to  pay  a  few  instalments  of  interest  might  exceed 
the  principal  debt.  Such  a  construction  ought  not  to  be  put 
upon  the  law,  unless  it  manifestly  appears  that  it  was  the  design 
of  the  legislature. 

The  circuit  court  construed  the  law  properly,  and  its  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


William  Montgomeey,  Plaintiff  in  Error,  v.  Harley  Wayne  et  al., 
Defendants  in  Error. 

EKKOR  TO  McHENEY. 

Levy — Satisfaction  of  execution. — The  levy  of  an  execiition  npon  per- 
sonal property  of  value  suflBcient  to  satisfy  it,  operates  as  a  satisfaction  of  the 
execution  for  the  time  being,  but  it  is  not  an  absolute  satisfaction  of  it,  and 
hence,  any  act  on  the  part  of  the  defendant  in  execution,  which  destroys  the 
fruits  of  the  levy,  will  also  remove  its  binding  effect,  as  a  satisfaction,  and  he 
will  not  be  allowed  to  insist  that  the  jiidgment  has  been  satisfied  by  the  levy, 
the  benefits  of  which  he  himself  has  prevented  the  party  from  realizing. 

This  was  a  suit  of  trespass  to  personal  property,  brought  by 
the  plaintiff  in  error  against  the  defendant  in  error,  before  a  jus- 
tice of  the  peace  of  McHenry  county,  and  appealed  to  the  circuit 
court  of  McHenry  county,  Wilson,  Judge,  where  it  was  tried  by 
the  court,  a  jury  being  waived,  at  the  March  term,  1852,  and 
judgment  rendered  in  favor  of  the  defendants  below.  The  facts 
of  the  case  sufficiently  appear  in  the  opinion  of  the  court. 

*C.  McCluke,  for  plaintiff  in  error.  [*374] 

Chuech  &  WiLLARD,  for  defendants  in  error. 

Cited:     109  lU.  609. 
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Caton,  J.  The  ground  upon  which  the  plaintiff  seeks  to  re- 
cover in  this  action,  is  that  the  levy  of  the  execution  upon  the 
oxen  for  which  the  suit  was  brought  was  illegal,  for  the  reason 
that  the  execution  had  been  satisfied  by  the  previous  levy  upon 
a  wagon  of  greater  value  than  the  amount  of  the  execution.  The 
evidence  relative  to  that  former  levy  is,  this.  The  defendant 
Cram,  the  constable,  said  that  he  had  levied  upon  the  wagon, 
and  advertised  it  for  sale.  At  the  time  and  place  of  sale  the 
wagon  was  not  present,  but  was  away,  in  the  possession,  ana 
under  the  control  of  the  plaintiff.  The  constable,  however, 
offered  it  for  sale,  and  it  was  purchased  by  the  other  defendant, 
Wayne,  upon  condition  that  it  should  be  delivered  to  him.  The 
constable  subsequently  did  take  the  wagon  and  deliver  it  to 
Wajme.  The  present  plaintiff  sued  the  defendants  in  trover  for 
the  wagon  and  recovered  its  value.  How  the  plaintiff  came  in 
possession  of  the  wagon  previous  to  the  sale,  is  not  shown,  nor 
does  it  even  appear  that  the  constable  had  ever  taken  possession 
of  the  wagon  before  the  pretended  sale,  unless  that  is  to  be  in- 
ferred from  his  statement  that  he  had  levied  upon  it.  This 
transaction,  so  far  as  we  know  its  history  from  this  testimony, 
we  think  ought  not  to  be  held  a  satisfaction  of  the  execution,  so 
as  to  make  the  levy  upon  the  oxen  an  unauthorized  act.  The 
general  proposition  is  undoubtedly  true,  that  the  levy  of  an 
execution  upon  personal  property  of  value  sufficient  to  satisfy 
it,  operates  for  the  time  being  as  a  satisfaction  of  the  execution. 
But  it  is  not  an  absolute  satisfaction  of  it,  like  an  actual  paj^- 
ment.  Although  the  actual  value  of  the  property  levied  upon 
may  be  of  the  requisite  value,  yet  upon  a  sale  it  may  produce 
a  less  amount,  in  which  event  it  would  cease  to  be  a  satisfac- 
tion for  more  than  that  amount,  and  it  would  be  the  duty  of 
the  officer  to  proceed  and  collect  the  residue.  So,  also,  if  the 
levy  is  abandoned,  and  the  property  given  up  to  the  defendant 
in  the  execution,  or  if  he  tortiously  take  the  property  from 
the  officer,  or  receive  it  upon  a  delivery  bond,  and  fail  to 
produce  it  at  the  requisite  time,  or  do  any  other  act  by  which 
the  fruits  of  the  levy  are  destroyed,  he  ought  not  to  be  allowed 
to  insist  that  the  judgment  has  been  satisfied,  when  he  himself 
has  prevented  the  party  from  realizing  the  benefits  of  the  levy 
which  he  sets  up  as  a  satisfaction.  Whether  in  strictness  of 
law  there  ever  was  a  levy  upon  the  wagon,  may  be  doubtful, 

for  if  the  officer  did  not  take  possession  of  the  prop- 
[*375]    *erty,  the  levy  was  incomplete,  and  would  not  operate 

as  a  satisfaction  of  the  execution  even  pro  taicto.     Cer- 
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tain  it  is,  that  there  was  some  defect  in  the  proceeding  some- 
where by  which  the  defendant  was  enabled  to  recover  the  value 
of  the  wagon,  for  taking  it  under  that  levy  and  sale.  And  he 
certainly  ought  not,  after  having  averred  and  maintained  that 
the  wagon  was  wrongfully  taken,  and  for  that  wrongful  taking 
recovered  its  value,  be  permitted  to  turn  round  now,  and  insist 
that  it  was  rightfully  taken,  and  so  satisfied  the  execution.  That 
would  be  allowing  him  a  double  satisfaction  for  the  one  taking. 
This  is  too  palpable  an  inconsistency  to  meet  with  the  approba- 
tion of  this  court.  We  think  the  circuit  court  decided  rightly 
in  finding  the  issue  for  the  defendants,  and  its  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Andrew  Nelson,  Plaintiff  in  Error,  v.  Lovett  P.  Eockwell, 
Defendant  in  Error. 

EEROE  TO  WAEEEN. 

Fraud— Equity  jueisdiction. — Fraud  is  one  of  the  broadest  grounds  of 
equity  recognized  by  the  courts,  and  relief  may  be  obtained  against  a  judgment 
at  law,  although  the  party  might  find  a  remedy  in  the  court  of  law. 

Same — Fraudulent  judgment — Practice.— And  even  where  a  party  had 
notice  of  the  judgment  in  time  to  have  appealed  the  case  by  certiorari,  and 
made  an  abortive  attempt  to  do  so,  this  will  not  deprive  him  of  the  right  to  ap- 
ply to  a  court  of  equity  for  relief  against  the  fraudulent  judgment.  A  party  may 
also  obtain  relief  in  equity  on  the  ground  of  fraud  against  a  void,  as  well  as  a 
voidable  judgment. 

This  was  a  bill  for  an  injunction,  filed  by  the  plaintiff  in 
error  in  the  Warren  Circuit  Court,  on  which  an  injunction 
issued.  At  the  April  term,  1851,  of  said  circuit  court,  Kellogg, 
Judge,  on  motion  of  the  defendant,  the  injunction  was  dissolved, 
and  the  bill  dismissed  for  want  of  equity  therein.  The  com- 
plainant prosecuted  his  writ  of  error.  The  facts  and  allegations 
of  the  bill  are  sufficiently  disclosed  in  the  opinion  of  the  court. 

N.  H.  Purple,  for  plaintiff  in  error. 

J.  Manning,  for  defendant  in  error. 

Caton,  J.  The  injunction  originally  granted  in  this  suit  was 
dissolved,  and  the  bill  dismissed  in  the  circuit  court,  on  the 
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[*3T6]  *motion  of  the  clefendant,  for  the  want  of  equity  on 
the  face  of  the  biU,  Upon  that  motion,  as  upon  a  de- 
murrer, all  of  the  allegations  of  the  bill  must  be  considered  as 
true.  We  take  an  entirely  different  view  of  the  case  made  in 
this  bill,  from  the  one  entertained  by  the  circuit  court.  In  our 
opinion,  the  bill  states  a  very  gross  case  of  fraud  on  the  part  of 
the  defendant  in  obtaining  the  judgment  sought  to  be  enjoined. 
It  is  alleged  that  he  knew  that  he  had  no  cause  of  action  against 
the  complainant,  and  circumstances  are  stated,  inevitably  lead- 
ing to  that  conclusion.  He  omitted  abundant  oportunities  to 
commence  the  suit,  when  he  might  have  procured  a  personal 
service  upon  the  defendant  in  that  action,  but  waited  till  the 
jDarty  had  removed  to  another  State,  when  he  sued  out  an  attach- 
ment against  him,  of  which  he  had  no  notice  till  long  after  the 
judgment  was  rendered.  The  plaintiff  in  attachment  procured 
a  person  whom  he  knew  had  no  authority  to  do  so,  to  enter  the 
appearance  of  the  defendant  in  that  action,  and  then  took  a 
personal  judgment  against  him  upon  a  fictitious  claim,  upon  a 
note  which  he  knew  was  paid,  for  he  had  paid  and  satisfied  it 
himself  in  pursuance  of  an  agreement  which  he  had  entered  into 
with  the  makers  of  the  note,  upon  a  full  and  abundant  consid- 
eration. Here  are  all  the  elements  of  a  gross  fraud.  The  whole 
proceeding  was  fraudulent  from  its  inception  to  its  final  conclu- 
sion. Fraud  is  one  of  the  broadest  grounds  of  equity  recognized 
by  the  courts,  and  relief  may  be  obtained  against  a  judgment 
at  law,  although  the  party  might  find  a  remedy  in  the  court  of 
law.  It  is  the  fraud  which  gives  jurisdiction  to  this  court,  and 
the  aggrieved  party  is  not  obliged  to  resort  to  another  tribunal, 
possessed  of  less  power  and  appliances  to  ascertain  the  truth, 
and  grant  the  requisite  remedy,  although  the  other  tribunal 
may  liave  jurisdiction.  In  Hare  and  Wallace  notes  to  2  Lead- 
ing Cases  in  Equity,  (47  Law  Library,  208,)  this  ground  of 
equitable  jurisdiction  is  very  elaborately  examined,  and  most, 
if  not  all  of  the  American  cases  are  referred  to.  They  say : 
"It  is  admitted  on  all  hands  that  where  a  judgment  has  been 
obtained  by  fraud  or  undue  advantage,  equity  will  relieve  by 
injunction,  even  where  relief  might  be  had  on  motion  at  law. 
For  as  in  such  cases  the  judgment  is  voidable,  it  cannot  be  an 
estoppel  on  the  matter  by  which  it  may  be  avoided ;  and  pro- 
ceedings to  set  it  aside  being  purely  original,  may  be  instituted 
either  at  law  or  in  equity,  at  the  option  of  the  injured  party. 
A  fraudulent  judgment  is  void  in  equity  as  it  regards  the  party 
defrauded,  and  cannot  therefore  preclude  the  exercise  of  equi- 
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table  jurisdiction."  The  fact,  too,  that  the  party  had  notice  of 
the  judgment  in  time  to  have  appealed  the  case  by 
^certiorari  under  the  statute,  and  that  he  made  an  [*377] 
abortive  attempt  to  do  so,  does  not  deprive  him  of  the 
right  to  apply  to  a  court  of  equity  for  relief  against  the  fraud 
which  has  been  perpetrated.  This  is  fully  settled  in  the  case  of 
Propst  V.  Meadows,  13  Illinois  Eeports,  157,  where  the  precise 
question  arose.  But  the  judgment  is  not  impeached  alone  for 
the  fraud  alleged.  It  is  shown  to  be  void  for  the  want  of  juris- 
diction in  the  justice  to  render  the  judgment.  The  suit  was  by 
attachment,  which  was  only  served  upon  two  garnishees,  with- 
out personal  notice  to  the  defendant  in  that  case.  In  such  a 
case  the  court  gets  no  personal  jurisdiction  of  the  defendant,  nor 
can  it  render  any  personal  judgment  against  him,  unless  his  ap- 
pearance is  properly  entered.  In  a  justice's  court,  such  appear- 
ance cannot  be  entered  by  an  attorney  or  agent  of  the  party, 
even  though  he  have  written  authority  from  the  defendant  to  do 
so.  The  statute  prescribes  the  mode  in  which  the  justice  shall 
acquire  jurisdiction,  and  that  is  only  by  the  service  of  process, 
or  a  personal  appearance  of  the  defendant,  and  a  waiver  of  ser- 
vice. Evans  v.  Pierce,  2  Scam.  468.  In  that  case,  the  defend- 
ant had  sent  a  letter  to  the  justice  authorizing  him  to  enter  the 
judgment,  which  was  accordingly  done,  and  the  court  held  that 
judgment  to  be  not  merely  voidable,  but  utterly  void.  In  this 
case,  the  appearance  of  the  defendant  was  entered  by  a  third 
party,  and  that  too,  without  the  least  authority  from  the  defend- 
ant there,  but  at  the  fraudulent  instigation  of  the  plaintiff. 

But  the  fact  that  the  judgment  is  void  constitutes  no  reason 
why  a  court  of  equity  may  not  quiet  the  apprehensions  of  the 
party,  and  secure  him  against  further  annoyance  from  it  by 
granting  effectual  relief  against  it.  It  has  been  settled  by  this 
and  other  courts  that  a  void  judgment  may  be  reversed  on  error. 
Green  v.  Wheeler,  1  Scammon,  .554.  And  so  also,  the  authori- 
ties show  that  courts  of  equity  will  grant  relief  as  well  against 
void  as  voidable  judgments.  Humphries  v.  Bartee,  10  Smedes 
&  Marshall,  282. 

The  decision  of  the  circuit  court,  dissolving  the  injunction 
and  dismissing  the  bill,  must  be  reversed,  and  the  suit  re- 
manded. 

Judgment  reversed. 
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[*37S]    *Randolph  Updike,   Appellant,  v,  George  "W.  Henry, 

Appellee. 

APPEAL  FROM  KANE. 

Contract  to  MANtrFACTURE  wagons — Breach — Remedy — Practice. — 
"Where  tbe  defendant  agreed  generalh'  to  make  three  lumber  wagons  for  the 
plaintiff  within  a  limited  time: — 

Held,  that  no  title  passed  to  the  plaintiff,  on  the  completion  of  the  wagons, 
without  a  delivery  by  the  defendant.  Therefore,  an  action  of  replevin  would  not 
lie  for  the  same,  under  said  contract,  but  the  remedy  of  the  plaintiff"  was  an  action 
for  the  bi'each  of  the  contract  in  not  delivering  the  wagons  according  to  its  terms. 
Nor  was  it  any  error  in  the  court  below  to  refuse  a  continuance  on  account  of  the 
absence  of  a  witness  by  whom  the  plaintiff  could  have  proved  the  contract  to 
deliver  the  wagons,  and  that  the  price  was  paid  in  advance,  as  such  evidence  did 
not  show  any  title  in  the  party  to  the  wagons  replevied. 

This  was  an  action  of  replevin,  brought  by  the  appellant 
against  the  appellee,  in  the  Kane  Circuit  Court,  Wilson,  Judge, 
and  tried  at  the  November  term,  1S52,  and  judgment  rendered 
in  favor  of  appellee  the  defendant  in  the  court  below.  The 
plaintiff  below  appealed.  The  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

J.  H.  Mayborn,  for  appellant. 

H.  Harrington,  and  Glover  &  Cook,  for  appellee. 

Treat,  C.  J.  The  plaintiff  was  not  entitled  to  a  verdict. 
The  evidence  failed  to  show  that  he  was  the  owner  of  the  prop- 
erty in  question.  The  defendant  agreed  generally  to  make  three 
lumber  wagons  for  the  plaintiff  within  a  given  time.  The  con- 
tract did  not  relate  to  any  particular  wagons.  It  was  in  the 
power  of  the  defendant  to  fully  perform  it,  by  the  delivery  of 
three  lumber  wagons  of  his  manufacture  withni  the  time  limited. 
It  was  not  like  a  contract  of  sale  of  the  three  wagons  that 
should  be  first  made ;  or  of  that  number  of  wagons  to  be  made 
out  of  certain  specified  materials.  In  the  case  of  such  a  con- 
tract, the  wagons,  when  finished,  might  perhaps,  without  any 
further  act  on  the  jiart  of  the  seller,  become  the  property  of  the 
purchaser.  But  upon  this  contract,  the  title  to  the  wagons  re- 
plevied did  not  vest  in  the  plaintiff  on  their  completion.  Some- 
thing more  hud  to   be  done   by   the  defendant.     The  wagons 
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had  to  be  delivered  to  the  plainti£f,  or  pointed  out  as  those 
which  he  should  receive  under  the  contract.  He  had  no  right  to 
go  to  the  defendant's  manufactory,  and  select  any  par- 
*ticular  wagons.  The  articles  in  question  were  never  [*379] 
delivered  to  him,  nor  set  apart  for  him.  As  that  was 
not  done,  they  continued  to  be  the  property  of  the  defendant, 
and  the  plaintiff  could  not  maintain  replevin  for  them.  Low  v. 
Freeman,  12  Illinois,  467.  His  remedy  was  an  action  on  the 
contract,  for  the  failure  to  deliver  the  wagons  according  to  its 
terms. 

The  circuit  judge  took  the  same  view  of  the  case,  and  his 
instructions  were  unexceptionable.  He  instructed  the  jury  in 
substance,  that  the  action  could  not  be  maintained,  unless  the 
wagons  were  delivered,  or  designated  as  those  which  the  plaintiflt' 
might  have  under  the  contract.  No  question  arises  on  the  re- 
fusal of  the  court  to  give  the  plaintiff's  third  instruction,  as  the 
record  fails  to  show  that  any  exception  was  taken. 

Nor  did  the  court  err  in  refusing  to  grant  a  continuance.  The 
action  could  not  be  maintained  on  the  testimony  of  the  absent 
witness.  His  testimony  would  not  show  title  in  the  plaintiff. 
It  would  only  prove  that  a  contract  was  made  to  deliver  the 
lumber  wagons,  and  that  the  price  was  paid  in  advance.  That 
would  be  insufficient,  without  additional  proof  that  the  wagons 
had  been  delivered  or  pointed  out  by  the  defendant.  It  could 
only  be  material  in  connection  with  other  evidence ;  and  it  was 
iiicumbent  on  the  plaintiff  to  set  forth  its  materiality  in  the 
affidavit.  This  court  said,  in  the  case  of  Bailey  v.  Hardy,  12 
Illinois,  4-59  :  "Where  testimony  is  important  only  in  connection 
with  certain  facts,  those  facts  should  be  set  forth  or  referred  to, 
so  that  the  materiality  of  the  evidence  may  be  apparent  to  the 
court.  The  court  is  not  to  presume  that  a  state  of  case  may 
arise,  that  may  render  the  testimony  important ;  but  the  party 
himself  must  affirmatively  show,  that  he  cannot  safely  proceed 
with  the  trial  without  the  evidence."  The  application  was 
clearly  obnoxious  to  this  objection.  It  failed  to  show  that  the 
plaintiff  could  derive  any  benefit  from  the  testimony  of  the  wit- 
ness. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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[*380]   *Andrew  Young,   Appellant,  v.  Egbert  E.  Thompson, 

Appellee. 

APPEAL  FKOM  BUEEAU. 

Sheriff's  deed — Record  as  evidence. — The  rule  is,  that  a  record  imports 
verity,  and  must  be  tried  by  itself.  Therefore,  where  a  sheriff's  deed  recited  a 
judgment  against  premises,  rendered  at  the  May  term,  lH-i8,  for  the  taxes  due 
thereon  for  the  year  1847,  but  the  record  failed  to  show  at  Mhat  term  or  j'ear 
such  judgment  was  rendered  against  said  premises: — 

Held,  that  the  sheriff's  deed  must  fall  for  the  want  of  a  foundation  upon  which 
to  rest,  and  no  title  could  be  asserted  under  it. 

This  was  an  action  of  trespass  quare  clausum  frcgit,  brought 
by  the  appellee  agamst  the  appellant,  and  tried  at  the  March 
term,  1853,  of  the  Bureau  Circuit  Court,  Leland,  jvidge.  The 
cause  was  submitted  to  the  court  for  trial  by  the  consent  of  par- 
ties, and  judgment  rendered  in  favor  of  the  plaintiff  below.  The 
defendant  below  appealed.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

Milton  T.  Peters  and  Glover  &  Cook,  for  appellant, 

T.  S.  Dickey,  for  appellee. 

Treat,  C.  J.  The  plaintiff  claimed  title  to  the  locus  in  quo 
by  virtue  of  a  sale  for  taxes.  The  sheriff's  deed  recited  a  judg^ 
ment  against  the  premises,  rendered  at  the  May  term,  1848,  for 
the  taxes  due  thereon  for  the  year  1817.  The  book  in  which 
the  judgments  against  delinquent  lands  were  recorded,  showed  a 
judgment  against  the  premises  in  question  and  other  real  estate, 
for  the  taxes  of  1817 ;  but  it  did  not  appear  therefrom,  at  what 
term,  or  in  what  year,  the  judgment  was  rendered.  The  pre- 
ceding entry  in  the  book  was  a  judgment  against  delinquent 
lands,  for  the  taxes  of  the  years  1815  and  1816;  but  it  did  not 
appear  when  the  judgment  was  rendered.  The  succeeding  entry 
was  a  judgment  against  the  delinquent  lands,  for  the  taxes  of 
the  year  1848 ;  and  it  appeared  from  the*  caption  to  the  judg- 
ment, that  it  was  rendered  at  the  May  term,  1819.  It  appeared 
from  the  general  record  of  the  court,  that  the  May  term,  181-8, 
was  regularly  held.  The  precept,  under  which  the  premises 
were  sold,  bore  date  on  the  22d  of  May,  1818;  and  a  certificate 
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of  the  clerk  at  the  foot  of  the  judgment  in  question  stated,  that 
the  precept  was  issued  within  five  days  after  the  rendition  of 
the  judgment.  On  this  state  of  case,  the  circuit  court  sustained 
the  plaintiff's  claim  of  title. 

*In  order  to  support  the  sheriff's  deed,  the  judgment  [*3S1] 
must  have  been  entered  at  the  May  term,  1848.  In  our 
opinion,  there  was  no  legitimate  evidence  in  the  case  to  show 
that  it  was  rendered  at  that  time.  It  certainly  did  not  appear 
of  record,  at  what  time  the  judgment  was  entered.  This  pre- 
sented a  fatal  objection  to  the  plaintiff's  title.  The  rule  is,  that 
a  record  imports  verity,  and  must  be  tried  by  itself.  It  must 
be  complete  and  perfect  in  itself,  without  reference  to  extrane- 
ous circumstances.  If  deficient  or  imperfect,  it  cannot  be  as- 
sisted or  aided  by  evidence  dehors  the  same.  Com.  Dig.  tit. 
Eecord,  letters  B.  and  E. ;  Croswell  v.  B3'rnes,  9  Johns.  287; 
Elliott  V.  Piersol,  1  Peters,  328 ;  Lessee  of  James  v.  Stookey,  1 
Wash.  C.  C.  330.  This  record  failed  to  show  such  a  judgment 
as  was  described  in  the  sheriff's  deed,  and  the  deed  must  fall 
for  the  want  of  a  foundation  upon  which  to  rest.  It  may  be 
that  the  circuit  court,  upon  a  proper  application,  will  allow  the 
record  to  be  so  amended  as  to  show  when  the  judgment  was 
rendered.  But  until  the  record  is  thus  perfected,  no  title  can 
be  asserted  under  the  proceedings.  It  is  not  competent  to  sus- 
tain the  judgment  by  recitals  in  the  sheriff's  deeds,  or  by  cer- 
tificates or  statements  of  the  clerk. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  Doolittle,  Petitioner,  v.  The  Galena  and  Chicago  Union 
Eailroad  Company,  Eespondents. 

PETITION  FOE,  CEKTIOEAKI. 

Practice — Certiorari. — A  writ  of  certiorari  may  issue  to  all  inferior  tribu- 
nals and  jurisdictions,  in  cases  where  they  exceed  their  jurisdiction,  and  in  cases 
where  they  proceed  illegally,  and  there  is  no  appeal  or  other  mode  of  directly 
reviewing  their  proceedings. 

An  error  of  judgment,  on  the  part  of  the  judge,  either  as  to  the  facts  or  the 
law  of  the  case,  could  not  be  inquired  into  or  corrected  by  this  suit. 

Cited:   22  111.  108;  88  111.  33;  99  HI.  178;  100  111.  102;  109  lU.  384. 
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Doolittle  V.  Galena  and  Chicago  Union  Riiilroad  Company. 

The  petitioner,  John  Doolittle,  in  his  petition,  declares,  that 
some  time  about  the  year  1838  he  acquired  a  large  tract  of  land 
in  Winnebago  county,  and  cultivated  and  improved  the  same 
until  it  would  be  worth  $10,000  but  for  the  injury  complained 
of.  His  petition  then  described  the  land,  a  part  of  which  he 
alleged  to  be  valuable,  not  only  as  meadow  land,  adjoining  said 
farm,   but    as   being  contiguous  to    the    flourishing   village    of 

Beloit. 
[*382]  *That  in  the  latter  part  of  the  summer  of  1852,  the 
Galena  and  Chicago  Union  Kailroad  Company,  acting 
under  their  charter,  having  completed  a  road  from  Chicago 
to  Eockford,  commenced  surveying  a  branch  road,  leaving  the 
main  road  between  Chicago  and  Rockford  at  Belvidere,  and  ex- 
tending from  the  last-named  place  to  Beloit,  in  Wisconsin, 
crossing  the  farm  of  petitioner  in  such  a  manner  as  very  greatly 
to  injure  it,  rendering  its  use  and  cultivation  inconvenient,  and 
greatly  impairing  its  actual  value. 

That  the  peculiar  location  of  the  farm  was  such  that  its  pres- 
ent or  future  value  did  not  depend  upon  the  construction  of  said 
branch  road  from  Belvidere  to  Beloit ;  therefore  he  refused  to 
agree  upon  any  terms  by  which  said  railroad  might  be  constructed 
across  his  farm. 

That  said  company  then  made  application  to  the  judge  of  the 
circuit  court  for  a  condemnation  of  the  right  of  way;  that 
commissioners  to  assess  damages  were  appointed,  who  examined 
the  premises,  heard  proof,  &c.,  and  reported  that  the  damages 
to  Doolittle  would  be  $568.65;  that  the  proofs  adduced  by 
Doolittle  showed  that  his  damage  would  be  $2,000,  but  that  by 
allowing  general  benefits  to  be  derived  from  the  railroad  as  a 
set-off,  this  sum  was  reduced  to  that  of  $568.65,  as  aforesaid. 

That  Doolittle,  being  dissatisfied  with  the  appraisal,  gave 
notice  thereof  to  the  judge  of  the  circuit  court,  when  he  was 
again  heard  by  his  witnesses ;  that  hearing  that  the  judge  of 
the  circuit  court  was  a  stockholder  in  said  company,  Doolittle 
objected  to  his  proceeding  to  hear  the  cause,  which  objection 
was  overruled;  that  the  judge  of  the  circuit  court  then  pro- 
ceeded to  hear  proofs,  and  to  confirm  the  report  of  the  commis- 
sirnsrs  appointed  to  assess  damages,  &c. ;  that  said  judge  acted 
erroneously,  or  he  would  not  have  found  that  the  benefits  and 
advantages  were  equal  to  the  injury  caused  petitioner  by  the 
construction  of  said  road  across  his  farm,  even  though  the  rule 
of  setting  off  the  general  benefits  to  the  farm  against  the  injuries 
were  the  law  of  the  land,  &c. 
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That  petitioner  has  refused  to  accept  the  damages  assessed, 
&c,,  and  believes  that  the  decision  of  the  judge  ought  to  be  re- 
viewed and  corrected  by  the  Supreme  Court.  Prays  that  a  writ 
of  certiorari  may  be  sent  to  the  judge,  commanding  him  to 
make  return  of  his  doings  in  this  behalf,  especially  to  make 
return  of  the  testimony  taken  before  him,  and  of  the  rule  of  law 
by  which  he  determined  the  amount  of  damages  awarded  to 
petitioner,  &c. 

This  cause  was  heard  a  second  time  on  petition  for  rehearing. 

*J.  Maksh,  for  petitioner.  [*3S3] 

J.  H.  Collins,  for  respondent. 

Treat,  C.  J.  The  common  law  writ  of  certiorari  may  issue 
to  all  inferior  tribunals  and  jurisdictions,  in  cases  where  they 
exceed  their  jurisdiction,  and  in  cases  where  they  proceed  ille- 
gally, and  there  is  no  appeal  or  other  mode  of  directly  reviewing 
their  proceedings.  These  are  the  only  instances  in  which  their 
proceedings  can  be  reviewed  on  certiorari.  The  People  v.  Wilk- 
inson, 13  Illinois,  660.  The  present  application  does  not  fall 
within  either  of  these  classes  of  cases.  The  circuit  judge  clearly 
had  jurisdiction  of  the  case.  The  charter  of  the  corporation 
expressly  invested  him  with  power  to  appoint  the  appraisers, 
and  to  confirm  or  set  aside  their  assessment.  And  he  proceeded 
regularly  in  the  exercise  of  the  power.  If  any  error  intervened 
to  the  prejudice  of  the  petitioner,  it  was  in  the  action  of  the 
judge  upon  the  report  of  the  appraisers.  But  that  action  did 
not  relate  to  his  jurisdiction,  or  to  the  regularity  of  his  proceed- 
ings. It  was  simply  a  decision  upon  the  evidence.  A  return 
to  a  writ  of  certiorari  would  not  bring  up  the  evidence  upon 
which  the  decision  was  based.  It  would  only  embrace  the 
record  of  the  proceedings.  This  court  would  have  to  determine 
from  the  face  of  the  record  whether  there  was  an  excess  of  juris- 
diction or  any  irregularity  in  the  course  of  proceeding.  No  ques- 
tion would  arise  upon  the  evidence,  or  upon  any  decision  made 
thereon.  An  error  of  judgment  on  the  part  of  the  judge,  either 
as  to  the  facts  or  the  law  of  the  case,  could  not  be  inquired  into 
and  corrected.  The  law  on  this  subject  is  too  well  settled  to 
require  discussion.  The  People  v.  The  Mayor,  2  Hill,  9 ;  In 
the  matter  of  Mount  Morris  Square,  lb.  14 ;  Birdsdall  v.  Phillips, 
17  Wend.  464;    Prindle  V.Anderson,  19  lb.  391;    Simpson  v. 
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Ehinelander,  20  lb.  103  ;  Johuson  v.  Moss,  lb.  145  ;    Ex  parte 
the  Mayor  of  Albany,  23  lb.  277. 
The  application  is  denied. 


Apj^lication   denied  A 


[*3S-i]    *JonN    Gotloff,    Appellant,   v.    James    Henry    et  al., 

Appellees. 

APPEAL  FKOM  COOK. 

RErLEViN— Pleading  — Practice.— In  replevin,  when  there  are  several 
pleas,  and  the  jury  find  the  right  of  property  in  one  of  the  defendants,  the  ver- 
dict, though  not  technically  formal,  is  sufficient,  and  the  fact  that  return  of  the 
property  is  ordered  to  both  defendants  instead  of  the  one  in  whom  the  right  of 
property  is  found,  cannot  be  taken  advantage  of  by  the  plaintiff. 

Evidence — Former  declarations  of  witnesses.— To  lay  the  foundation 
for  the  introduction  of  evidence  of  former  declanxtions  of  witnesses,  to  impeach 
their  testimony,  it  is  not  necessary  to  point  out  to  them  every  possible  circum- 
stiiuce  of  identity,  but  it  is  sufficient  if  the  particular  declai-ations  are  so  pointed 
out,  as  will  direct  the  mind  of  the  witness  of  ordinary  apprehension  to  them,  if 
they  were  ever  made  by  him. 

This  cause  was  tried  at  the  May  term,  1852,  of  the  Cook 
Circuit  Court,  Dickey,  Judge,  and  judgment  rendered  for  the 
defendants  below,  and  the  plaintiff  below  appealed.  The  case 
is  sufficiently  stated  in  the  opinion  of  the  court. 

Caton,  J.  The  first  error  assigned  upon  this  record  relates 
to  the  sufficiency  of  the  verdict  to  warrant  the  judgment  which 
was  rendered  thereon.  The  action  was  replevin,  charging  the 
defendants  with  taking  and  detaining  one  span  of  jDonies,  the 
property  of  the  plaintiff.  Six  pleas  weri-e  filed :  1.  Non  ccpit. 
2.  Property  in  the  defendants.  3.  Property  in  Henry.  4. 
Property  in  Wood.  5.  Property  in  Wood,  as  bailee  of  Henry ; 
and  6,  property  in  John  Doe.  The  jury  returned  the  following 
verdict :  "We,  the  jury,  find  the  right  of  the  property  replevied  in 
the  said  defendant,  James  Henry."  The  objection  is,  that  the 
verdict  is  not  a  finding  upon  all  of  the  issues  submitted  to  the 
jury,  but  only  that  presented  by  the  third  plea.     The  verdict, 

Cited:  Replevin,  burden  of  proof  as  to  title:  57  111.  39.  Foundation  for 
contradiction  of  witness:  18  111.  205. 

fNoTE  BY  the  Reporter. — Upon  a  rehearing  of  the  case,  the  court  adhered 
to  the  foregoing  decision. 
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perhaps,  might  have  been  more  formal,  but  it  finds  substantially 
that  the  property  was  not  the  property  of  the  plaintiff,  but  was 
the  property  of  Henry.  The  material  part  of  all  of  those  special 
pleas  was,  that  the  property  was  not  the  property  of  the  plain- 
tiff. The  allegation  of  property  in  the  defendant  or  a  third  per- 
son is  mere  inducement,  while  the  material  traverse  is,  that  of 
the  plaintiff's  right  to  the  property,  and  the  plaintiff  must  take 
issue  upon  this  traverse  of  the  plaintiff's  right  and  not  upon  the 
inducement  This  court  said,  in  the  case  of  Anderson  v.  Tal- 
cott,  1  Oilman,  371 :  "On  such  an  issue  the  substantial  matter 
in  dispute  is  the  right  of  the  plaintiff  to  the  property."  The 
substantial  part  of  all  these  issues  was  the  same  which 
this  verdict  found  against  the  plaintiff,  by  finding 
*that  the  property  belonged  to  the  defendant  Henry,  [*385] 
and  not  to  the  plaintiff.  This  finding  showed  that  the 
plaintiff  was  not  entitled  to  the  property,  and  that  he  had  no 
right  to  retain  it.  He  had  commenced  his  suit  improvidently 
and  was  liable  to  restore  the  property  whence  he  had  replevied  it. 
It  is  no  just  ground  of  complaint  on  his  part,  that  a  return  of 
the  property  was  ordered  to  both  defendants,  instead  of  to  Henry 
alone,  to  whom  it  was  found  to  belong.  Henry  alone  could  com- 
plain of  that. 

The  other  exceptions  relate  to  the  evidence.  There  was  evi- 
dence tending  to  show  that  Henry  had  authorized  Morrison  to 
sell  the  ponies  for  one  hundred  and  fifty  dollars,  and  that  he 
had  sold  them  for  fifty  dollars  in  money  and  a  gold  watch,  and 
the  plaintiff  offered  to  prove  that  there  was  a  custom  at  Michigan 
city  in  the  horse  trade,  to  sell  horses  for  cash  or  part  barter  and 
part  cash.  This  testimony  the  court  rejected,  and  very  properly. 
The  authority  to  sell  was  only  for  money.  No  custom  can,  in 
our  language,  make  one  hundred  and  fifty  dollars  mean  fifty 
dollars  and  a  gold  watch,  or  any  other  article  of  property.  The 
instructions  or  authority  to  sell  left  nothing  to  be  inferred  or 
supplied  by  intendment  as  to  the  kind  of  pay  to  be  received  for 
the  ponies.  We  have  had  occasion  during  the  present  term  in 
the  case  of  Dixon  v.  Dunham  to  examine  the  law  relating  to  the 
admissibility  of  a  custom  or  usage  of  trade  to  control  or  explain 
a  contract,  and  it  is  quite  unnecessary  again  to  discuss  the 
question  here.  The  same  rule  would  apply  to  instructions  given 
as  in  this  case.  Those  instructions  were  of  themselves  definite 
and  specific,  and  there  was  no  room  for  explanation  by  a  custom 
or  usage  of  the  horse  trade,  either  in  Michigan  city  or  Logans- 
port,  where  the  instructions  were  given. 
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It  is  also  objected,  that  one  of  the  witnesses  was  allowed  to 
state  that  Bosweth  had  told  him  that  he  had  sent  Morrison  on 
the  journey  with  the  ponies  instead  of  going  himself.  This  was 
an  incidental  and  immaterial  fact  which  had  previously  been 
stated  both  by  Bosweth  and  Morrison,  and  it  could  not,  by  the 
remotest  possibility,  have  prejudiced  the  plaintiff's  case  to  allow 
it  to  be  proved  that  Bosweth  had  stated  the  same  fact  when  not 
under  oath,'  that  he  had  sworn  to  in  his  deposition.  That  state- 
ment was  to  a  fact  not  questioned  or  in  any  way  in  controversy. 
It  was  admitted  on  all  hands  that  Morrison  had  gone  with  the 
ponies,  and  with  authority  to  sell  them ;  and  whether  the  main 
object  of  the  journey  was  to  attend  to  the  business  of  Bosweth 
or  not,  was  totally  immaterial.     The  question  was.  Whether  he 

had  sold  the  ponies  in  violation  of  his  instructions  ? 
[*38G]  *Several  exceptions  were  taken  to  the  admission  of 
testimony,  tending  to  contradict  some  of  the  plaintiff's 
witnesses,  on  the  ground  that  a  proper  foundation  had  not  been 
laid  by  first  interrogating  them  as  to  those  statements.  To  go 
through  minutely  with  each  of  these  exceptions  would  swell  this 
opinion  to  an  unnecessary  length.  We  have  gone  through  with 
this  very  voluminous  record,  and  have  carefully  examined  them 
all,  and  are  clearly  satisfied  that  in  every  instance  the  witnesses 
had  been  inquired  of  whether  they  had  made  such  statements  as 
they  were  proved  to  have  made,  and  that  in  such  inquiries,  time, 
place,  and  circumstances  were  sufficiently  pointed  out  to  direct 
their  attention  to  the  particular  conversations  alluded  to,  and 
which  were  sworn  to  by  the  subsequent  witnesses.  When  con- 
versations or  declarations  are  thus  pointed  out,  it  is  sufficient  to 
lay  the  foundation  for  the  proposed  contradiction.  The  object 
of  the  preliminary  examination  is  to  direct  the  attention  of  the 
witness  to  the  particular  declarations  supposed  to  be  inconsistent 
with  his  testimony,  in  order  to  give  him  an  opportunity  of  ex- 
plaining it,  if  he  will.  For  this  purpose  it  is  not  necessary  to 
point  to  every  possible  circumstance  of  identity,  but  it  is  suffi- 
cient, if  the  particular  declarations  are  so  pointed  out,  as  will 
direct  the  mind  of  a  witness  of  ordinary  apprehension  to  them, 
if  they  were  ever  made.  We  think  the  court  did  right  in  ad- 
mitting this  evidence. 

Nor  do  we  think  this  judgment  should  be  reversed,  because 
testimony  was  admitted  tending  to  show  that  Morrison  was  irre- 
sponsible. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Sidney  Powees,  Appellant,  v.  John  T.  Green,  Appellee. 
APPEAL  FKOM  DrPAGE. 

Fkaud — Collusion — Pkactice. — Where  a  debtor,  in  failing  circumstances, 
by  way  of  preference,  makes  a  bill  of  sale  of  his  stock  in  trade,  household  furni- 
ture, &c.,  to  one  of  his  creditors,  and  is  thereupon  employed  by  siich  creditor  as 
his  head  clerk,  or  agent,  to  manage  the  business  in  the  name  of  his  principal, 
the  purchaser,  and,  at  the  same  time,  such  debtor  retains  possession  of  the 
household  furniture,  under  a  lease  from  the  purchaser,  such  a  transaction,  though 
calculated  to  raise  suspicion  of  collusion,  is  not  conclusive  of  fraud,  and  may  be 
explained.  And  when,  in  such  a  case,  a  jury  have  found  a  verdict  in 
favor  of  the  purchaser,  *and  there  was  evidence  warranting  such  a  ver-  [*387] 
diet,  it  will  not  be  disturbed,  even  though  the  court  might  hn.ve  differed 
in  opinion  with  the  jury,  had  they  been  sitting,  in  the  first  instance,  as  tryers  of 
the  case. 

This  cause  was  tried  at  the  October  term,  1852,  of  the  Du- 
Page  Circuit  Court,  Henderson,  Judge,  and  a  judgment  in  favor 
of  the  plaintiff  below,  from  which  judgment  the  defendant  below 
appealed. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
cfurt. 

J.  N.  Arnold,  for  appellant. 

T.  HoYNE,  for  appellee. 

ScATES,  J.  To  an  action  of  replevin  the  defendant  Powers 
made  conusance,  that  as  sheriff  he  took  the  goods  as  the  prop- 
erty of  one  Lyman,  under  an  execution ;  and  that  the  goods 
belonged  to  Lyman.  Upon  a  motion  for  a  new  trial,  we  are 
called  upon  to  review  the  facts,  and  two  instructions  of  the 
court  below. 

In  failing  circumstances,  and  after  suit  brought,  but  before 
the  judgment  upon  which  this  execution  issued,  Lyman  made  a 
bill  of  sale  to  Green,  of  a  stock  of  goods,  his  household  furniture, 
&c.,  by  way  of  preference,  and  to  whom  in  a  short  time  after 
he  delivered  the  goods  as  they  were  in  the  store,  with  the  furni- 
ture, &c.,  stored  in  the  upper  chamber  of  it.  Green  lived  in 
New  York  City,  where  he  was  employed  as  a  bookkeeper,  and 
where  the  bill  of  sale  was  made.  He  came  out  to  Naperville, 
and  spent  some  half  a  day  in  looking  over  the  stock,  and  em- 

Cited:  Validity  of  assignment:  85  111.  477;  98  111.  180.  Fraud:  19  111.  596. 
Stare  decisis:  106  111.  621. 
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ploj'ing  Lj'man  as  his  agent  and  principal  clerk,  retaining  the 
former  clerks  in  Lyman's  employment,  and  rented  to  Lyman  a 
house,  with  the  use  of  the  furniture.  He  changed  the  sign,  put- 
ting up  his  own  name,  and  caused  an  advertisement  of  his  pur- 
chase to  be  made  in  the  paper  of  the  village.  Through  Lyman, 
soon  after,  he  purchased  ten  or  twelve  thousand  dollars'  worth 
of  goods,  and  added  to  the  stock,  and  so  continued  the  business. 
It  aj)peared  that  Ljanan  was  indebted  to  Green  for  cash  loaned, 
at  sundry  times,  part  of  which  had  been  jDaid  to  jilaintiff  in 
execution,  in  the  course  of  trade,  and  on  divers  acceptances, 
amounting  to  about  $2,500.  The  bill  of  sale  amounted  to  about 
$4,000 ;  but  the  goods  being  remnants,  and  unsalable,  were  put 
at  cost,  including  charges,  and  fifty  per  cent,  thereof  deducted, 
which  reduced  the  amount  below  the  whole  indebtedness,  but 

was  taken  in  full  discharge  of  $1,705.41,  with  the 
[*38S]    *interest  due  thereon.      Green   was  under  contract  to 

serve  his  employers  as  bookkeeper  for  some  time,  and 
could  not  leave  them.  The  storehouse  was  worth  about  $1,500, 
and  was  encumbered  for  $2,000.  Green  bought  it  of  Lj-man 
for  $100.  Lyman's  residence  was  estimated  to  be  worth  from 
$500  to  $700,  and  encumbered  for  $350.  He  sold  that  to  Green 
for  $300.  A  pair  of  horses  and  a  wagon  were  among  the  prop- 
erty bought  by  Green.  The  horses  were  brought  out  and  ex- 
amined by  him,  and  directed  to  be  sold ;  but  this  direction  was 
not  followed,  and  the}^  were  used  for  doing  the  hauling  for  the 
store  as  heretofore. 

Lyman  made  over  other  property  in  Chicago,  mortgaged,  to 
his  mother,  for  its  value  to  her  in  satisfaction  of  her  debt.  He 
secured  another  firm  in  Chicago,  to  whom  he  was  indebted ; 
and  assigned  the  remainder  of  his  property  for  the  benefit  of  his 
creditors.  He  had  been  arrested  at  the  suit  of  Cooley,  Wads- 
worth  &  Co.,  and  as  soon  as  he  gave  bail  in  that  case  in  Chi- 
cago, he  went  to  New  York,  and  executed  this  bill  of  sale  to 
Green,  who,  in  a  few  days  after,  took  possession,  as  stated ;  and 
has  continued  doing  business  ever  since  through  him,  as  agent, 
and  employing  his  old  clerks. 

Lyman  had  done  business  at  so  low  profits  on  sales  as  barely 
to  cover  expenses,  Avhile  doing  business  for  himself.  Green 
rented  Lyman  the  dwelling-house  and  furniture  at  $50  per  year, 
and  he  had  it  in  possession  at  the  date  of  the  levy  on  the  fur- 
niture. The  defendant  below  objected  to  the  two  following  in- 
structions by  plaintiff:  "Actual  fraud  is  not  to  be  presumed,  but 
should  be  proven  by  the  party  alleging  it;  therefore,  if  the  jury 
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believe  from  all  the  circumstances  in  evidence,  that  the  nature 
and  design  of  the  sale  in  question  were  bond  fide,  to  secure  and 
pay  Green,  the  plaintiff,  an  indebtedness  due  to  him  by  Lyman, 
and  that  Lyman  had  received  advances  of  money  from  time  to 
time  from  plaintiff,  and  not  contrived  as  a  fraud  on  the  part  of 
the  jDlaintiff,  to  cheat  or  hinder  other  creditors,  the  law  is  for 
the  plaintiff.  In  all  cases  of  alleged  fraudulent  sales,  a  knowl- 
edge of,  or  participation  in,  the  fraud,  must  be  shown  on  the 
part  of  the  buyer,  as  well  as  the  seller,  in  order,  in  this  case,  to 
defeat  the  recovery  of  the  plaintiff. 

"If  the  jury  shall  believe  from  the  evidence,  that  the  sale  from 
Lyman  to  the  plaintiff.  Green,  was  bond  fide,  and  that  the  plain- 
tiff, at  the  time  of  such  sale,  and  since,  has  been  confidential 
clerk  and  bookkeej)er  for  a  mercantile  house  in  the  city  of  New 
York,  and  resides  there ;  then,  if  the  jury  shall  believe  from  the 
evidence  that,  under  such  circumstances,  Lyman  acted,  after  the 
sale,  as  agent  for  the  plaintiff,  and  that  the  plaintiff 
was  *unable  to  give  his  personal  attendance,  such  cir-  [*389] 
cumstances  in  law  rebut  any  imputation  of  fraud,  if  they 
believe  the  transaction  was  in  good  faith,  and  not  in  fraud  of 
creditors,  and  that  there  was  a  substantial  change  of  possession 
following  the  sale." 

The  court  refused  a  new  trial ;  and  the  assignment  of  errors 
presents  the  simple  question,  Was  this  a  bond  fide  sale  and  de- 
livery of  the  property  for  a  valuable  consideration,  and  not 
merely  colorable,  or,  in  fraud,  hinderance,  and  delay  of  cred- 
itors ?  We  are  of  opinion  there  is  no  error,  under  the  proofs, 
in  instructions,  and  that  the  verdict  should  not  be  disturbed. 

The  jury  have  found  that  the  sale  was  made  in  good  faith, 
in  payment  of  an  existing  indebtedness,  which  seems  fully  war- 
ranted by  the  evidence ;  and  although  it  was  in  preferment  by 
a  failing  debtor,  yet  when  made  in  good  faith  and  fairly,  it  is 
warranted  by  law.  Howell  et  al.  v.  Edgar  et  al.,  3  Scam.  E. 
417. 

The  contract  must  be  made  both  in  good  faith  and  upon  a 
valuable  consideration,  and  accompanied  and  followed  by  pos- 
session. So  the  doctrine  was  laid  down  in  Twine's  Case,  3  Coke, 
E.  80  (1  Smith's  Lead.  Cases,  1 ;  18  L.  Lib.  33),  which  was  fol- 
lowed by  Edwards  v.  Harben,  2  Term  E.  597 ;  and  adojjted  by 
our  own  court  in  Thornton  v.  Davenport  et  al.,  1  Scam.  E.  298 ; 
and  subsequently  approved  in  Ehines  v.  Phelps  et  al.,  3  Gil.  E. 
464,  and  Kitchell  v,  Brotton,  1  Scam.  E.  302.  Indeed,  I  maj^ 
say,  there  is  no  controversy  on  this  point ;  nor  on  the  cases  that 
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form  exceptions  to  this  general  rule,  as  to  the  necessity  of  im- 
mediate change  of  possession  ;  embracing  mortgages,  antenuptial 
settlements,  and  post  nuptial,  made  in  pursuance  of  antenuptial 
agreements,  sales  by  public  officers,  conditional  sales,  where  the 
continuance  of  'possession  is  not  only  provided  for  in  the  sale, 
but  fair  and  consistent  with  the  objects  and  purposes  of  the 
transaction ;  and  cases  of  impossible  delivery,  as  of  a  ship  at 
sea,  or  of  heavy  articles,  in  which  a  delivery  of  the  muniment 
of  title  for  the  time  being,  with  actual  possession  on  arrival, 
or  a  symbolical  delivery,  as  of  a  key  of  a  warehouse  where  the 
goods  are  stored,  will  answer.  I  need  not  refer  to  the  numerous 
authorities  for  these  exceptions  and  distinctions,  there  being 
but  little  difference  on  these  points.  1  Smith's  Lead.  Cases, 
1  to  14;  18  Law  Lib.  33  to  74,  contains  a  review  of  English 
and  American  decisions  on  the  general  subject.  It  is  not  con- 
tended, in  this  case,  that  the  sale  would  have  been  good  without 
a  delivery,  notwithstanding  a  previous  indebtedness  is  deemed 
a  valuable  consideration,  and  a  preference  may  be  bond  fide 

made. 
[*390]        *The  objection  raised  is  to  the  fact  of  delivery,  and  a 

continuation  of  the  possession  in  the  purchaser.  The 
jury  found  that  there  was  a  delivery,  and  that  possession  was 
retained  by  vendee ;  but  we  are  called  to  review  the  sufficiency 
of  the  evidence  upon  which  they  so  found.  And,  in  this  point 
of  view,  it  is  insisted  that  as  Green  came  into  the  store  at  noon, 
and  made  but  a  superficial  examination  of  the  property,  and  left 
next  morning,  and  did  not  again  return  until  after  the  levy  ;  but 
immediately  employing  Lyman  as  his  agent,  and  putting  him 
into  immediate  possession,  as  such,  of  the  goods,  and,  by  lease, 
of  the  dwelling  and  furniture,  that  the  whole  transaction  was 
but  a  colorable  delivery,  and  did  not  change  the  possession,  and 
is,  therefore,  a  fraud  per  se,  according  to  Thornton  v.  Daven- 
port et  al. ;  Archer  v.  Hubbell,  4  Wend.  R.  517;  Paget  et  al. 
V.  Perchard  et  al.,  1  Espin.  R.  205 ;  Wordall  v.  Smith  et  al., 
1  Camp.  332;  McBride  v.  McClelland,  6  Watts  &  Serg.  94; 
Young  V.  McClure,  2  lb.  147;  Goldsbury  v.  May,  1  Litt.  R.  255; 
Twine's  Case,  3  Coke,  R.  80. 

The  apparent  difficulty  in  this  case  arises  from  the  fact,  that 
Lyman  was  employed  as  agent  and  head  clerk,  to  take  charge 
of  and  sell  the  goods,  and  conduct  the  business.  Had  Lyman 
entirely  withdrawn,  no  one  could  have  thought  of  objecting  to 
the  sale  on  the  grounds  of  delivery.  The  explanation  offered  is, 
that  Green  had  engaged  for  a  term  unexpired,  as  bookkeeper  for 
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a  New  York  house,  and  could  not,  therefore,  give  his  personal 
attention.  Lyman's  failure  had  made  it  necessar}'  for  Green 
to  take  property  to  secure  his  debts ;  the  stock  was  of  unsalable 
remnants,  without  additions ;  it  was  necessary  to  carry  on  the 
business  in  order  to  make  sales  of  the  stock.  Lyman  had  ex- 
perience in  trade  in  the  place,  and  he,  therefore,  employed  him, 
with  the  clerks  in  his  employment,  advertised  the  purchase, 
put  a  sign  in  his  own  name,  and  had  the  books  kept,  and  the 
business  carried  on  in  it.  It  would  hardly  be  contended  that  he 
could  not  do  business  in  the  same  house  ;  but  it  is,  in  effect,  con- 
tended, that  he  could  not  employ  Lyman  to  transact  his  business, 
nor  rent  him  the  use  of  part  of  the  property.  This,  we  think, 
untenable.  Green  came  out  and  took  immediate  possession,  by 
announcing  his  purchase,  looking  over  and  seeing  that  the  goods 
were  on  hand,  advertising  it  in  the  village  newspaper,  and  put- 
ting up  the  usual  evidence  of  ownership,  his  name  on  the  sign. 
He  could  do  no  more,  unless,  indeed,  he  give  his  personal 
attention  to  the  business,  remove  the  goods  from  the  house, 
or  refuse  to  employ  Lyman  as  a  clerk.  It  would  be  unreason- 
able, and,  therefore,  the  law  would  not  require  either  of  these 
acts  in  addition  to  what  he  did.  The  employment,  of 
*Lyman,  under  the  circumstances,  was  well  calculated  [*391] 
to  raise  suspicion  of  collusion  and  a  trust.  But  it  is 
not  to  be  taken  as  conclusive,  and  we  think  it  fully  explained. 
By  his  sign,  he  announces  to  every  one  his  ownership  of  that 
stock  of  goods,  and  that  he  is  doing  business  there.  Lyman's 
possession,  under  these  circumstances,  can  mislead  no  one  to 
deal  with  or  trust  him  as  owner,  from  such  a  possession.  The 
same  reason  may  extend  to  the  leased  furniture,  though  with 
much  less  force  of  conviction,  as  use  and  custom  have  fixed  no 
visible  sign  to  the  community  as  evidence  of  ownership,  except 
possession  or  recorded  title  papers.  But  the  same  objection 
could  be  made  to  any  lease  of  such  property,  although  pur- 
chased of  another.  This  point  is  not  without  authority,  how- 
ever, which  puts  it  upon  the  same  general  principle  of  property 
in  general,  and  that  the  fact  of  a  bond  fide  deliver3\  Such  a 
redelivery  upon  lease  or  hire  was  sanctioned  in  Lyndor  v.  Gee, 
4  Leigh,  E.  535 ;  Lewis  v.  Adams  et  al.,  6  Leigh,  E.  320 ; 
Archer  v.  Hubbell,  4  Wend.  E.  517;  French  v.  Hall,  9  N.  H. 
E.  145.  I 

The  reason  in  the  cases  where  this  has  not  been  allowed, 
seems  to  be  because  the  sale  and  delivery  and  redelivery  were 
in  a  secret  manner,  and  unknown  to  the  community,  or  that  the, 
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circumstances  showed  it  to  be  only  colorable.  Cobiirn  v.  Pick- 
ering, 3  N.  H.  R.  415,  is  of  the  latter  kind;  Paul  v.  Crooker,  8 
lb.  2S9 ;  Trask  v.  Bowers,  4  lb.  309. 

The  law  will,  then,  sanction  a  fair,  hondfide  transaction,  and 
not  deem  in  every  case  a  redelivery  fraudulent,  when  made  for 
fair  and  honest  purposes,  consistent  with  the  objects  and  pur- 
poses of  a  bond  fide  sale,  and  under  circumstances  not  calculated 
to  impose  and  deceive  the  community  by  apparent  ownership 
arising  from  possession.  We  are  aware  that  the  more  recent 
such  a  lease,  hire,  and  redelivery  takes  place  after  the  sale  and 
delivery,  the  more  difficult  it  becomes  to  sustain  the  latter  by 
an  explanation  of  the  former.  The  case  under  consideration  is, 
we  think,  one  so  satisfactorily  proven  and  explained,  both  as  to 
the  goods  and  the  furniture,  as  to  justify  a  refusal  to  disturb  the 
verdict  of  the  jury,  even  though  we  might  have  differed  in  opin- 
ion with  them  as  to  the  furniture,  sitting  as  tryers  in  the  first 
instance. 

Judgment  affirmed. 


[*392]  *Amos  Whittemore,  Appellant,  v.  John  Mason,  Appellee. 
APPEAL  FROM  BUREAU. 

Award — Cektaintt  of. — Where  upon  a  submission  to  arbitrators,  they  were 
called  upon  to  decide  to  whom  a  portion  of  a  fence  belonged,  and  they  decided 
that  one  of  the  parties  mi^'ht  bxke  away  the  rails  and  stakes  that  were  put  into 
the  fence  by  one  M.  Held,  that  such  an  award  was  sufficiently  cert;iiu,  as  it 
provided  a  test,  bj'  which  the  property  of  each  could  be  ascertained. 

The  opinion  contains  all  that  is  requisite,  to  give  a  full  un- 
derstanding of  the  question  decided. 

The  cause  was  tried  before  Leland,  Judge,  at  October  term, 
1852,  of  the  Bureau  Circuit  Court,  and  a  judgment  was  ren- 
dered sustaining  the  award.  Whittemore,  the  plaintiff  in  the 
suit  below,  appealed. 

B.  C.  Cook,  and  M.  T.  Peters,  for  appellant. 
T.  S.  Dickey,  for  appellee. 

Cited:   Award,  ceilainty  of:  Gl  111.  77. 
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Treat,  C.  J.  An  objection  is  taken  to  that  part  of  the  award 
which  relates  to  the  division  fence  between  the  parties.  The 
award  in  this  respect  is  alleged  to  be  uncertain  and  indefinite. 
The  arbitrators  decided  that  the  north  half  of  the  fence  should 
be  made  and  maintained  by  the  plaintiff,  and  the  other  half 
by  the  defendant.  So  far,  the  award  is  certain  and  explicit. 
There  was  already  a  fence  on  the  same  land.  A  part  of  the 
north  half  was  originally  built  by  Magoon,  the  grantor  of  the 
defendant ;  and  the  plaintiff  subsequently  put  rails  and  stakes 
upon  it.  The  arbitrators  were  called  on  to  determine  to  whom 
this  portion  of  the  fence  belonged.  They  decided  that  the  de- 
fendant might  take  away  the  rails  and  stakes  that  were  put 
into  the  fence  by  Magoon.  The  effect  of  this  decision  was  to 
give  the  plaintiff  the  residue.  It  is  insisted  that  the  award  is 
defective,  in  not  specifying  what  rails  the  defendant  might  re- 
move. We  are  inclined  to  hold  that  it  is  sufficiently  certain.  It  is 
as  much  so  as  the  nature  of  the  case  admits.  The  fence  was 
claimed  by  both  parties ;  and  the  arbitrators  determined  that 
each  should  have  the  rails  that  he  had  put  into  it.  They  estab- 
lished the  rights  of  the  parties,  and  provided  a  test  by  which  the 
property  of  each  could  be  ascertained.  It  is  possible  that  some 
difficulty  may  arise  in  identifying  the  rails ;  but  it  is  incident 
to  property  thus  situated.  The  arbitrators  could  not 
*well  have  made  the  award  more  definite,  and  at  the  [*393] 
same  time  have  given  the  parties  the  property  which 
they  had  contributed.  It  was  not  their  duty  to  set  apart  to 
each  the  rails  he  had  furnished.  It  was  enough  to  decide  to 
whom  the  rails  belonged,  and  leave  the  parties  to  identify  and 
recover  them.  This  they  have  done,  and  the  award  must  be 
upheld.  There  is  nothing  left  but  a  mere  question  of  identity, 
and  a  test  is  provided  by  which  to  determine  it.  It  is  not  the 
case  of  a  confusion  of  goods,  for  the  rails  of  each  can  be  dis- 
tinguished and  reclaimed.  Nor  is  it  like  the  case  of  an  award 
for  the  payment  of  money,  or  the  doing  of  a  particular  act. 
The  amount  of  money  must  be  stated,  and  the  act  designated, 
so  that  the  party  may  certainly  know  what  he  is  required  to 
perform.  It  is  in  the  power  of  arbitrators  to  make  such  an 
award  specific  and  certain.  It  could  not  be  done  in  a  case  like 
the  present.  The  subject-matter  of  the  controversy  would  not 
allow  it.  The  award  could  not  give  the  parties  the  rails  they 
had  respectively  put  in  the  fence,  without  leaving  the  question 
of  identity  open. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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Erastus  L.  Clark  et  al.,  Plaintiffs  in  Error,  v.  Henry  Whitbeck, 
Defendant  in  Error. 

ERROE  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

JrKiSDiCTiON  OF  JUSTICE — TEST  OF. — The  question  of  jurisclictiou  with  a 
justice  of  the  peace,  does  not  depend  upon  the  amount  of  the  claim  filed;  but 
the  real  amount  due,  ascertained  from  the  evidence,  furnishes  the  test. 

This  cause  was  by  agreement  submitted  to  the  court,  Spring, 
Judge,  presiding,  for  trial  at  May  term,  1849,  of  the  Cook 
County  Court,  for  trial.     Judgment  was  rendered  for  Whitbeck. 

E.  W.  Trace Y,  for  plaintiffs  in  error. 

G.  Goodrich,  for  defendant  in  error. 

Treat,  C.  J.  Whitbeck  sued  Clark  and  Edwards  before  a 
justice  of  the  peace.     He  filed  with  the  justice  a  promissory  note 

made  by  the  defendants  for  $36,  and  an  account  against 
[*394]    *them  for  '^66.    The  amount  indorsed  on  the  summons, 

as  claimed  by  the  plaintiff',  was  $100.  The  justice 
rendered  judgment  against  the  defendants  for  $80,  from  which 
they  prosecuted  an  appeal.  In  the  circuit  court,  they  made  a 
motion  to  dismiss  the  suit  for  the  want  of  jurisdiction  in  the 
justice,  which  was  overruled.  The  cause  was  then  tried,  and  a 
judgment  rendered  against  the  defendants  for  $25.  They  now 
assign  for  error,  the  decision  of  the  circuit  court  denying  the 
motion  to  dismiss. 

The  court  properly  refused  to  dismiss  the  case.  The  ques- 
tion of  jurisdiction  did  not  depend  upon  the  amount  of  the 
claim  filed  with  the  justice.  The  real  amount  due  the  plaintiff 
was  the  true  test  of  jurisdiction  ;  and  that  was  to  be  ascertained 
from  the  evidence,  and  not  by  reference  to  the  papers  or  pro- 
ceedings before  the  justice.  The  statute  requires  an  appeal 
case  to  be  heard  and  decided  on  the  merits,  unless  it  affirma- 
tively appears  from  the  evidence,  that  the  justice  had  no  juris- 
diction of  the  subject-matter.  The  evidence  clearly  showed, 
that  the  amount  of  the  indebtedness  did  not  exceed  the  maxi- 
mum of  a  justice's  jurisdiction.     It  appeared  upon  two  trials  of 

Cited:    70  111.  1G8. 
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the  case,  that  less  than  $100  was  due  the  plaintiff.  The  cases 
of  Eogers  v.  Blanchard,  2  Gilman,  335 ;  Bullard  v.  McCarty, 
11  Illinois,  501 ;  and  Hough  v.  Leonard,  12  Ibid.  456,  are  ex- 
pressly in  point. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Joshua  Vandruff,  Plaintiff  in  Error,  v.  James  Ceaig  and  Daniel 
H.  Whitney,  Defendants  in  Error. 

ERROR  TO  JO  DAVIESS. 

The  evidence  given  should  be  preserved  in  a  bill  of  exceptions;  an  affidavit 
forms  no  part  of  a  record. 

There  does  not  appear  any  bill  of  exceptions  in  this  record. 
There  is  a  statement,  that  an  execution  was  issued  to  Boone 
county,  returned  not  satisfied;  that  there  were  issued  a,n  alias 
and  2-)luries,  to  which  there  is  not  any  return ;  that  Whitney 
filed  an  affidavit  which  is  set  out,  stating  that  a  pluries  fi.  fa. 
was  issued  to  the  sheriff  of  Boone  county,  dated  the  26th  of 
March,  1847,  against  Whitney  and  Craig,  and  that  the 
sheriff  *of  Boone,  in  May  following,  made  a  l^vy  by  [*395] 
virtue  thereof  upon  certain  real  estate,  which  is  de- 
scribed ;  that  the  deponent  was  discharged  of  his  debts  by  a 
decree  in  bankruptcy  in  the  United  States  District  Court  on  the 
17th  June,  1843;  that  the  judgment  upon  executions  issued 
was  recovered  in  June,  1842;  that  among  the  debts  scheduled 
on  application  for  the  discharge  in  bankruptcy,  was  included 
this  same  judgment ;  that  at  the  time  of  his  discharge  in  bank- 
ruptcy he  did  not  own  the  property  upon  which  the  execution 
had  been  levied.  Upon  this  affidavit  a  motion  was  for  a  stay  of 
proceedings  on  the  execution,  which  motion  was  sustained  by 
the  circuit  court  at  October  term,  1847,  of  the  Jo  Daviess  Court. 

An  application  was  made  by  the  attorney  of  Vandruff  to  have 
this  order  staying  proceedings  upon  the  execution,  set  aside, 
which  was  denied,  Vandruff  then  made  application  to  have  the 
levy  stand  as  a  security  against  Whitney,  for  whatever  judgment 
might  be  obtained  against  him  in  an  action  to  be  brought  by 

Cited:    16  111.  392. 

419 


305  OTTAWA. 

Jarvis  et  al.  v.  Frink. 


Vaiidruff  on  the  judgment  upon  which  the  execution  had  issued. 
This  application  was  denied.  Yandru£f  then  sued  out  this  writ 
of  error. 

S.  A.  HuRLBUT,  and  Glo\'er  &  Cook,  for  plaintiff  in  error. 

A.  C.  Fuller  and  J.  C.  Marsh,  for  defendants  in  error. 

Treat,  C,  J.  The  only  order  made  in  the  case,  of  which  the 
plaintiff  in  error  can  complain,  is  the  one  setting  aside  the  exe- 
cution. But  this  court  cannot  say  that  it  was  erroneously  made. 
The  evidence  upon  which  the  decision  was  based,  does  not  ap- 
pear in  the  record.  It  should  have  been  preserved  by  bill  of 
exceptions.  Corey  v.  Eussell,  3  Oilman,  366.  The  affidavit 
forms  no  part  of  the  record.  Even  if  it  could  be  properly  con- 
sidered, the  order  could  not  be  reversed.  Other  evidence  may 
have  been  Tintroduced  on  the  hearing  of  the  motion.  It  may 
have  appeared  from  the  process  itself,  or  from  the  previous  pro- 
ceedings in  the  case,  that  the  execution  was  improperly  issued. 
The  court  simply  decided  that  the  writ  should  be  quashed.  It 
did  not  determine  the  rights  of  the  parties  under  the  judgment. 
It  left  the  plaintiff  at  full  liberty  to  sue  out  another  execution, 
or  pursue  any  other  remedy  for  the  collection  of  the  judgment. 
It  did  not  decide  that  the  defendant  Whitney  had  any  valid  de- 
fence to  the  judgment.  If  he  has  such  a  defence  growing  out  of 
the  proceedings  in  bankruptcj',  it  is  yet  to  be  interposed  and 
established. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


[*396]    *Leonard  Jarvis  et    al..    Appellants,    v.    John   Frink, 

Ai')pellee. 

APPEAL  FROM  PEORIA. 

Mf-roer— Intention. — Whether  a  merger  is  created  by  the  union  of  legal 
ftnd  eijuitable  estjites,  as  of  a  mortgiige  with  the  fee,  depends  upon  the  intention 
of  the  mortgiigee. 

Cited:  inS  111.  26.  Merger  a  question  of  intention:  20  111.  525;  43  111.  468; 
81  111.  285;   89  111.  173. 

yicrger — Union  of  different  eatatea — Intention.  —  See  Campbell  v.   Carter, 
ante,  p.  286,  nole. 
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This  cause  was  heard  before  Peters,  Judge,  at  May  term, 
]  853,  of  the  Peoria  Circuit  Court.  The  facts  of  the  case  are  set 
out  in  the  opinion  of  the  court. 

C.  Ballance,  for  appellants. 

J.  Manning,  for  appellee. 

Treat,  C.  J.  The  case  presents  this  state  of  facts.  In  Sep- 
tember, 1837,  Dickinson  made  a  promissory  note  to  Frink,  for 
the  sum  of  $1,31:0.20,  payable  in  two  years,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  for  the  first  year,  and  twelve 
per  cent,  for  the  second ;  and,  together  with  his  wife,  he  executed 
a  mortgage  on  certain  real  estate  in  Peoria  to  secure  the  pay- 
ment of  the  note.  In  October,  1839,  Dickinson  and  wife,  by 
deed  of  general  warranty,  for  the  expressed  consideration  of 
$1,500,  conveyed  the  mortgaged  premises  and  other  real  estate 
to  Frink  in  fee.  On  the  same  day,  Frink  executed  an  agree- 
ment, which  recited  the  making  of  the  conveyance,  and  then 
proceeded:  "In  consideration  thereof,  it  is  hereby  mutually 
agreed  by  and  between  the  parties,  that  if  said  Dickinson  shall 
at  any  time  during  three  years  from  this  day,  make  any  agree- 
ment with  any  person  or  persons,  for  the  selling  and  disposal  of 
any  part  of  the  above  described  property,  and  said  Frink  shall 
not  make  or  execute  a  deed  therefor,  he  will  allow  to  said  Dick- 
inson the  same  amount  which  would  or  might  have  been  received 
therefor,  upon  the  following  conditions,  to  wit ;  that  if  the  said 
property  has  all  been  sold  on  or  before  the  expiration  of  three 
years,  and  said  Frink  has  received  the  just  and  full  sum  of 
$1,668.87,  with  interest  thereon  at  the  rate  of  nine  per  cent, 
per  annum,  then  any  amount  over  and  above  said  sum  shall  be 
given  to  said  Dickinson,  if  the  same  has  been  realized,  or  allowed 
to  said  Dickinson,  if  the  same  might  have  been  realized,  and  he, 
the  said  Dickinson,  was  prevented  from  so  doing  by  said  Frink 
not  selling  or  disposing  of  said  property ;  and  it  is  also  agreed 
by  and  between  the  parties,  that  nothing  herein  contained  shall 
prevent  said  Frink  from  selling  and  disposing  of  said  prop- 
erty to  any  person  or  persons  he  may  think  proper, 
*and  allowing  said  Dickinson  any  overplus  of  the  amount  [*397] 
received  in  manner  before  specified ;  and  it  is  hereby 
mutually  agreed  in  addition,  that  if  said  Frink  wishes  to  sell 
said  lands  before  the  expiration  of  three  years,  that  he  will  have, 
the  same  appraised  by  the  president  and  two  of  the  trustees  of 
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the  town  of  Peoria,  and  allow  to  said  Dickinson  on  the  amount 
before  sj)ecified  whatever  they  shall  deem  said  property  to  be 
worth  at  a  fair  cash  value ;  and  that  the  property  in  the  town 
of  Peoria,  all  or  any  part  thereof,  may  be  leased  by  the  said 
Dickinson,  and  any  amounts  which  may  or  can  be  realized  in 
that  way,  shall  go  to  the  extinguishment  of  said  amount  before 
specified. " 

In  August,  1S39,  Jarvis  and  Thompson  recovered  a  judgment 
in  the  Peoria  circuit  court  against  Dickinson,  for  $130.81 ;  and 
under  an  execution  issued  thereon,  they  purchased  the  mort- 
gaged premises  in  February,  lS-11,  and  received  a  sheriff's  deed 
for  the  same  in  October,  1842. 

In  July,  184-4,  Frink  filed  a  bill  in  chancery  against  Dickin- 
son, Jarvis  and  Thomi3Son,  and  others,  praying  for  the  foreclos- 
ure of  the  mortgage.  Jarvis  and  Thompson,  in  their  answers, 
set  up  their  purchase  under  the  judgment,  and  claimed  title  to 
the  premises  by  vn-tue  thereof.  At  the  May  term,  1853,  the 
cause  was  submitted  to  the  court  upon  the  facts  before  set  forth  ; 
and  on  the  deposition  of  Dickinson,  and  the  oral  testimony  of 
Bestor.  Dickinson  stated,  that  he  conveyed  the  premises  to 
Frink  in  satisfaction  of  the  debt,  but  it  was  agreed  that  the 
mortgage  should  remain  undischarged  in  consequence  of  exist- 
ing judgments.  Bestor  testified,  that  he  was  present  when  the 
died  was  made  by  Dickinson,  and  the  agreement  was  signed  by 
Frink ;  the  note,  mortgage,  and  agreement  were  put  into  the 
hands  of  the  witness,  and  he  was  to  act  as  the  agent  of  the  par- 
ties, and  sell  the  property,  and  collect  the  money ;  if  the  mort- 
gaged premises  were  not  sold  in  three  years,  they  were  to  become 
Frink's  property;  the  $1,668.87,  mentioned  in  the  agreement, 
was  the  amount  then  due  on  the  mortgage  ;  witness  was  author- 
ized to  sell  the  property,  and  the  note  and  mortgage  M'ere  left 
with  him,  so  that  he  could  make  indorsements  thereon,  when 
he  should  receive  money.  The  court  rendered  a  decree  fore- 
closing the  mortgage ;  and  Jarvis  and  Thompson  prosecuted  an 
appeal. 

Tlie  principles  applicable  to  this  case  were  discussed  in  Camp- 
bell V.  Carter,  ante.  The  only  question  is  one  of  intention. 
Did  Frink  intend  to  discharge  his  mortgage?  If  so,  the  judg- 
ment of  Jarvis  and  Tliompson  became  the  superior  lien,  and 
they  are  entitled  to  hold  the  property  under  their  purchase.  If 
not,  the  mortgage  is  a  subsisting  incumbrance,  and  may 
[*398]  be  *enfoi-ced  against  them.  There  is  not  the  least 
difficulty  in  the  case.     It  was  not  the  intention  of  Frink 
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to '  discharge  the  mortgage.  On  the  contrary,  he  clearly  in- 
tended to  keep  it  alive  to  protect  himself  against  other  incum- 
brances. The  proof  of  that  intention  is  full  and  explicit.  The 
note  and  mortgage  were  not  cancelled  ;  they  were  not  even  given 
up  to  Dickinson.  The  latter  swears  positively,  that  the  mort- 
gage was  to  remain  undischarged  in  consequence  of  existing 
judgments  against  him.  By  the  mutual  consent  of  the  parties, 
Bestor  was  authorized  to  sell  the  property,  and  apply  the  pro- 
ceeds to  the  payment  of  the  mortgage  debt ;  and  the  note  and 
mortgage  were  put  into  his  hands  to  enable  him  to  make  the 
proper  indorsements.  The  written  agreement  also  shows  that 
^he  mortgage  was  not  extinguished.  According  to  its  terms, 
Dickinson  had  the  right  to  sell  the  property  at  any  time  within 
three  years,  and  Frink  was  bound  to  convey  to  the  purchaser, 
and  apply  the  purchase-money  to  the  payment  of  the  debt,  or 
take  the  property  at  the  same  price,  and  credit  Dickinson  with 
the  amount.  Frink  could  not  sell  the  property  within  that  time, 
without  crediting  Dickinson  with  its  appraised  value.  In  the 
case  of  a  sale,  Frink  was  to  retain  the  amount  of  his  debt,  and 
pay  over  the  balance  to  Dickinson.  The  whole  arrangement 
was  but  an  extension  of  the  tim«  of  payment,  upon  additional 
security.  The  debt  was  not  paid  or  discharged.  It  was  still 
in  the  power  of  Dickinson  to  pay  off  the  debt,  and  entitle  him- 
self to  a  reconveyance  of  the  property.  The  title  was  transferred 
to  Frink,  that  he  might  sell  and  convey  the  property,  and  reim- 
burse himself  out  of  the  proceeds,  without  a  foreclosure  of  the 
mortgage,  and  a  forced  sale  of  the  property.  Jarvis  and  Thomp- 
son acquired  the  property  subject  to  the  lien  of  Frink's  mort- 
gage ;  and  they  must  discharge  that  lien,  or  lose  the  benefit  of 
their  purchase. 

The  decree  is  affirmed. 

Decree  affirmed. 
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[*399]    *Martin  0.  Walker,  Plaintiff  in  Error,  v.  Edward  H. 
Hadduck,  Defendant  in  Error. 

EEEOE  TO  COOK  COUNTY  COUKT  OF  COMMON  PLEAS. 

Interest. — A  lessee  is  bound  to  pay  interest  on  instalments  of  rent  from  the 
time  they  become  due.  * 

This  cause  was  heard  before  Mark  Skinner,  Judge  of  the 
Cook  County  Court  of  Common  Pleas,  at  February  term,  1S53. 
See  opinion  for  facts. 

H.  Frink,  for  plaintiff  in  error. 

J.  H.  Collins,  for  defendants  in  error. 

Treat,  C.  J.  The  case  showed  that  Hadduck  rented  of 
Walker,  the  undivided  half  of  a  warehouse  for  two  years,  at  an 
annual  rent  of  .|S62,50,  payable  quarter-yearly;  and  that  he 
entered  under  the  lease,  and  occupied  the  premises  during  the 
whole  term.  The  action  was  brought  to  recover  the  rent  re- 
served by  the  lease,  and  for  the  use  and  occupation  of  the 
l")remises  after  the  expiration  of  the  term.  The  court  refused 
this  instruction:  "The  plaintiff  is  entitled  to  recover  rent  from 
the  defendant  for  the  time  the  defendant  occupied  the  ware- 
house under  the  lease,  at  the  rate  of  $862.50  per  year,  for  the 
plaintiff's  half  of  the  warehouse  and  dock,  with  interest  upon 
each  quarter's  rent,  from  the  time  it  fell  due."  The  instruction 
should  have  been  given.  It  correctly  stated  the  liability  of  the 
lessee.  He  was  bound  to  pay  interest  on  the  instalments  of 
rent  from  the  time  they  became  due.  The  statute  expressly 
authorizes  interest  to  be  recovered  in  such  a  case.  It  was 
money  due  on  an  "instrument  of  Avriting."  The  instruction  was 
not  obnoxious  to  the  objection,  that  it  directed  the  jury  to  return 
a  verdict  for  the  plaintiff  for  the  full  amount  of  the  rent  and 
interest,  without  any  abatement  for  payments,  or  for  reparations 
to  the  demised  premises.  It  only  laid  down  the  true  measure  of 
damages   under  the   lease.     It  required  the  jury  to  allow  the 

Cited:  31  111.  438. 

Intercut— When   alln}ce<l.—?',ee,  generjilly,  St.irr  &  C.  111.  Sfait.  1357,  ch.  H, 
^%  1,  2,  notes;  Lnrton  v.  Gilliam,  1  Savm.  577,  7iote  in  this  edition;  Sammis 
V.  Clark,  13  111.  5-44,  note  in  this  edition. 
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plaintiff  the  amount  of  the  rent  and  interest,  but  it  did  not  pre- 
vent them  from  allowing  the  defendant  all  just  credits.  It  as- 
serted a  correct  legal  principle  applicable  to  the  evidence,  and 
the  refusal  to  give  it  may  have  prejudiced  the  plaintiff.  The 
judgment  must  therefore  be  reversed,  and  the  cause  be  re- 
manded. 

Judgment  reversed. 


*The  People,  &c.,  on  the  Exchange  Bank,  v.  Thomas  H.    [*-iOO] 
Campbell,  Auditor,  &c. 

APPLICATION  FOE  A  MANDAMUS. 

Banking — Statements — Penalty. — The  quarterly  statements  to  the  audi- 
tor, required  under  the  General  Banking  Law,  must  come  to  his  hands  before 
the  twenty  days  expire;  or  a  loss  of  the  fi-anchise  will  be  the  penalty. 

The  application  for  a  mandamus  against  the  auditor,  to  com- 
pel him  to  accept  the  report  of  the  Exchange  Bank,  stated  the 
organization  of  the  bank  under  the  general  law,  that  on  the  first 
Monday  in  July,  1853,  a  full  statement  of  the  affairs  of  the 
bank,  as  they  existed  at  that  day,  was  made  out,  verified  as  the 
law  requires,  that  it  was  published  as  the  law  requires  in  one  of 
the  newspapers  of  the  city  of  Chicago.  That  this  statement,  by 
some  casualty  or  omission,  was  not  deposited  in  the  post-office 
until  the  19th  of  July,  1853,  which  was  received  by  the  auditor 
on  the  21st  of  July.  That  the  auditor,  because  said  statement 
was  not  received  on  or  before  the  20th  of  July,  refuses  to  file 
the  same,  and  insists  that  the  franchise  of  the  bank  is  forfeited. 

There  was  a  prayer  that  the  auditor  be  commanded  to  file  the 
report,  &c.  The  auditor  answered,  admitting  the  facts  stated, 
and  agreed,  that  if  the  statement  had  been  deposited  in  the 
post-office  in  time  to  reach  Springfield  by  due  course  of  mail, 
and  owing  to  accidental  delay  of  mails,  the  same  did  not  reach 
the  auditor  on  or  before  the  twentieth  day  of  the  month,  that 
then  the  same  should  be  accepted  and  filed,  and  that  the  for- 
feiture of  the  franchises  of  the  bank  could  not  be  enforced. 

T.  S.  Hayes,  for  relators. 

E.  W.  Tkacey,  for  the  auditor. 
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Treat,  C.  J.  The  3-ith  and  35tli  sections  of  the  "Act  to  es- 
tablish a  general  system  of  banking,"  are  as  follows:  "Section 
34.  Every  banking  association  or  individual  banker  who  shall 
hereafter  carry  on  banking  business  under  the  provisions  of  this 
act,  shall  make  out  and  transmit  to  the  auditor  of  State  a  full 
statement  of  its  affairs,  as  they  existed  on  the  first  Monday  of 
January,  April,  July,  and  October  of  each  year,  verified  by  the 
oath  of  its  president  and  cashier ;  which  statement  shall  be  de- 
posited in  the  oflice  of  said  auditor,  by  the  twentieth 
[*401]  day  *of  each  of  said  months  in  each  year ;  which  state- 
ment shall  be  published,  quarterly,  in  the  nearest  news- 
paper; and  such  statement  shall  contain, — 1.  The  amount  of 
capital  stock  of  the  association  or  individual  banker,  paid  in 
and  invested  according  to  law.  2.  The  value  of  the  real  estate, 
specifying  what  portion  is  occupied  by  the  association  or  indi- 
vidual banker  for  the  transaction  of  business.  3.  The  debts 
owing  to  the  association  or  individual  banker,  and  the  date 
and  amount  of  each  bill  or  note  discounted,  and  when  the 
same  was  made  payable.  4.  The  amount  of  debts  owing  by 
the  association  or  individual  banker,  and  the  amount  deposited 
in  other  banks.  5.  The  amount  of  notes  or  bills,  then  in  circu- 
lation, of  said  association  or  banker ;  of  loans  and  discounts, 
and  specie  on  hand ;  what  amount  of  notes  of  other  banks  is 
held  by  such  banker  or  association.  6.  The  amount  of  sus- 
pended debt  held  by  such  association  or  banker." 

"Section  35.  Every  association,  or  individual  banker,  that 
shall  neglect  or  refuse  to  make  out  and  transmit  the  statement 

required  in  the section  of  this  act,  shall  be  restrained  from 

the  further  prosecution  of  the  banking  business,  and  shall  forth- 
with go  into  liquidation." 

These  provisions  require  each  bank,  once  in  three  months,  to 
make  out  a  full  statement  of  its  affairs,  verified  by  the  oaths  of 
its  president  and  cashier;  and  deposit  it  in  the  office  of  the 
auditor,  and  publish  a  copy  thereof  in  the  nearest  newspaper. 
The  object  of  this  requisition  is,  that  the  public  and  the  auditor 
and  bank  commissionea-s  may  be  fully  advised  of  the  real  con- 
dition of  the  banks.  The  public  obtain  this  information  from 
the  published  statements ;  and  the  commissioners  and  auditor 
derive  it  from  the  returns  made  to  the  latter.  These  officers 
possess  important  powers  in  reference  to  the  banks ;  and  these 
returns  are  required  to  enable  them  more  efficiently  to  discharge 
their  duties.  The  statement  represents  the  condition  of  a  bank 
on  the  first  Monday  of  the  month.  It  may  therefore  be  pre- 
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pared  and  forwarded  to  the  auditor  as  soon  as  that  day  arrives. 
But  the  law  gives  a  bank  until  the  20th  day  of  the  month, 
within  which  to  make  the  return  to  the  auditor.  This  affords 
ample  time  for  the  purpose.  The  return  must  be  made  within 
that  time.  It  is  not  complete  until  the  statement  is  lodged  in 
the  office  of  the  auditor.  It  is  not  enough  to  put  it  in  the 
course  of  transmission  thither,  but  it  must  be  actually  trans- 
mitted to  the  office.  '  It  is  no  more  a  compliance  with  this 
direction  to  mail  the  statement  to  the  auditor,  than  is  the  send- 
ing of  money  by  mail  to  a  creditor,  a  payment  of  a  debt.  The 
debt  is  not  paid  unless  the  money  is  received  by  the 
creditor ;  *nor  is  the  obligation  of  the  bank  discharged  [*'402] 
unless  the  statement  comes  to  the  hands  of  the  auditor 
within  the  time  limited.  It  is  the  business  of  the  bank  to  have 
the  statement  deposited  with  the  auditor.  The  bank  may  select 
any  mode  of  doing  it ;  but  it  must  be  at  its  own  risk.  The 
words  transmit  and  deposit  are  evidently  used,  and  not  inap- 
propriately, to  signify  the  same  thing.  This  requirement  of  the 
law  is  not  merely  directory.  The  officers  of  a  bank  have  no 
discretion  in  the  matter.  If  the  return  is  not  made  within  the 
time  specified,  the  bank  is  to  be  restrained  from  the  further 
prosecution  of  banking  business,  and  forthwith  go  into  liquida- 
tion. The  loss  of  its  franchise  is  the  penalty  for  not  making 
the  return.  This  shows  conclusively,  that  the  requirement  was 
intended  to  be  compulsory. 

In  this  case,  the  statement  of  the  relator  did  not  reach  the 
auditor  until  the  twenty-first  day  of  the  month.  He  was  not 
then  bound  to  receive  and  file  it.  Whether,  in  his  discretion, 
he  might  not  have  treated  the  return  as  duly  made,  is  a  ques- 
tion that  we  are  not  called  upon  to  decide.  It  is  very  clear  that 
he  cannot  be  compelled  to  do  it.  It  is  the  opinion  of  the  court, 
that  the  auditor  is  not  bound  to  receive  and  file  the  quarterly 
statement  of  a  bank,  presented  to  him  after  the  twentieth  day 
of  the  month. 

The  application  for  a  mandamus  is  denied. 

Application  denied. 
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The  People,  ex  relatione  Hoes  et  al.,  v.  Canal  Tkustees. 
APPLICATION  FOE  A  MANDAMUS. 

SrcCESSiVE  DEDICATIONS  TO  PUBLIC  USE.— Where  dedications  have  been 
made  by  the  legislature  to  public  uses,  at  ditferent  times,  those  subsequent  in 
point  of  time  should  be  taken  and  used,  subject  to,  and  not  interfering  with,  its 
use  under  the  prior  dedication. 

Highways. — By  the  common  law,  the  burden  of  opening  and  repairing  high- 
ways, and  constructing  and  maintaining  bridges,  rests  with  the  counties.  The 
same  burden  is  also  imposed  on  counties,  by  almost  universal  iisage,  and  the 
exception  throwing  this  burden  on  partici;lar  corporations  by  prescription,  only 
the  more  clearly  shows  the  general  riile.  So  also,  the  provisions  of  our  statutes 
conferring  jurisdiction  over  highways  and  bridges  upon  the  county  courts,  estab- 
lish the  same  general  rule. 

Canal — Obligations  of  tkustees. — There  is  no  distinction  between  the 
obligations  resting  upon  the  State  at  the  time  of  the  assignment  of  her  interest  in 
the  canal  to  the  trustees,  and  those  of  the  trustees  since. 

S.\jME — Bridges. — Because  the  State  built  a  number  of  bridges  across 
[*403]   the  canal  at  the  crossing  of  *certain  highways,  for  the  use  of  the  public, 
it  does  not  render  it  obligatory  upon  her  to  build  biidges  at  the  crossing 
of  the  canal  of  each  highway. 

Same— Power  of  State. — The  State  has  jurisdiction  to  cause  bridges  to 
be  built  out  of  the  public  treasury;  but  her  power  to  build  bridges  across  the 
canal,  without  the  consent  of  the  trustees  to  whom  her  interest  therein  has  been 
transferred,  is  doubted. 

The  nature  of  this  application  for  a  mandamus  will  suffi- 
ciently appear  in  the  opinion  of  the  court. 

N.  H.  Purple  and  B.  C.  Cook,  for  relators. 

J.  N.  Arnold  and  E.  S.  Blackwell,  for  respondents. 

Scates,  J.  The  relators  ask  a  mandamus  to  the  canal  trus- 
tees, to  compel  them  to  huild  a  hridge  across  the  canal  on  section 
ten.  The  mandamus  is  refused  upon  the  ground  that  there  is 
no  legal  obligation  upon  the  State  or  the  canal  trustees  to  erect 
the  bridge. 

The  county  road  was  established  in  1835;  a  State  road  in 
1S45;  and  both  relocated  and  established  again  in  18.53.  In 
1829,  the  State  dedicated  a  right  of  way,  of  180  feet  wide,  for 
canal  purposes.  If  this  question  was  to  be  put  upon  mere  fact 
of  the  times  of  these  dedications  to  public  uses,  it  would  appear 
that  the  canal  was  prior  in  time,  though  not  constructed  until 
long  afterwards ;  and  that  the  condemnation  and  dedication  for 

Cited:    15  111.479;  17  111.  144. 
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the  purposes  of  the  roads  was  of  and  upon  the  right  of  way  of 
the  canal;  and  that,  therefore,  it  should  be  taken  and  used, 
subject  to  the  burden  of  not  interfering  with  its  use,  under  the 
prior  dedication.  Such  would  be  the  effect  of  laying  out  a 
second  highway  over  an  older  one,  I  presume,  when  it  was  not 
intended  to  vacate  and  abandon  the  former.  But  we  need  not 
resort  to  such  arguments  and  reasoning  from  inconvenience  or 
necessity. 

The  simpler  question  is.  Where  does  the  burden  rest  of  open- 
ing and  repairing  highways,  and  constructing  and  maintaining 
bridges,  by  the  common  law  applicable  to  our  condition,  and  by 
our  own  statutes  ?  Unquestionably  with  the  counties ;  both 
under  the  law,  and  by  common,  I  might  almost  say,  universal 
usage.  Some  of  the  States  impose  these  burdens  upon  towns 
and  parishes ;  but  the  principle  is  the  same.  2  Bacon,  Abridg. 
120,  and  title  Bridges;  Mayor,  &c.,  Albany  v.  Cunliff,  2  Com.  R. 
170 ;  Eyman  et  al.  v.  People,  1  Gil.  E.  6 ;  Town  of  Waterbury 
V.  Clark,  4  Day,  R.  198;  City  of  Lowell  v  Proprietors  of  Locks 
and  Canals  on  Merrimack  River,  7  Met.  4.  And  the  exceptions, 
throwing  this  burden  upon  particular  corporations,  in  certain 
cases  or  boroughs,  or  a  part  only  of  the  community,  by 
*prescription,  only  the  more  clearly  proves  the  general  [*404] 
rule,  fixing  the  liability  upon  the  counties,  within  their 
respective  territory.  2  Bacon,  Abridg.  120,  and  following;  for 
American  authorities,  7  Wend.  R.  477 ;  17  Johns.  R.  452 ; 
1  Gil.  R.  6. 

Such  are  the  provisions  of  our  statutes  on  the  subject  of 
public  highways  and  bridges,  that  the  jurisdiction  and  supervi- 
sion of  them  is  conferred  upon  county  courts,  as  may  be  seen  in 
the  statutes  at  large,  without  a  particular  reference,  and  so 
ruled  in  Eyman  et  al.  v.  People,  1  Gil.  6.  The  common  law  is 
modified  in  its  application  to  our  circumstances,  as  a  new  coun- 
try with  limited  revenue  ;  and  our  courts  are  allowed  a  discretion, 
to  some  extent,  in  the  erection  of  new  bridges ;  and  it  may  be 
more  or  less  so  in  their  repair. 

I  cannot  distinguish,  in  this  case,  between  the  obligations 
resting  on  the  State  at  the  time  of  the  assignment  of  her  inter- 
est in  the  canal  to  the  trustees,  and  those  of  the  trustees  since. 
The  trustees  took  the  property  to  carry  out  the  plans  of  the 
State  in  reference  to  the  canal;  and  it  might  be  insisted,  that 
they  should  complete  the  work  according  to  that  plan,  except 
where  a  power  or  discretion  was  conferred  upon  them  to  alter  it. 
The  State  had  adopted  a  certain  number  of  bridges  across  the 
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canal  and  its  feeders,  for  the  use  and  convenience  of  the  public 
generally,  and  for  that  of  the  navigation  of  the  canal  in  j^ar- 
ticular.  These  have  been  built,  for  anything  appearing  in  this 
record. 

But  this  case  proceeds  upon  the  supposition,  that  by  the  erec- 
tion of  the  bridges  across  the  canal  on  the  highways,  the  State 
declared  her  intention  to  erect  one  at  each  highway ;  and  so  it 
has  become  obligatory  upon  the  State  and  trustees.  This  rea- 
soning is  not  legitimate.  The  State  has  jurisdiction  and  power 
to  cause  bridges  to  be  built,  and  out  of  the  public  treasury,  or 
this  canal  fund,  before  its  transfer  to  others  who  have  become 
interested.  Since  that  transfer,  I  should  question  her  power, 
without  the  consent  of  those  interested,  to  direct  its  application 
otherwise  than  as  agreed.  Appropriations  have  from  time  to 
time  been  made  out  of  the  proceeds  of  the  sales  of  the  saline 
lands  belonging  to  the  State,  to  the  building  of  bridges ;  but  no 
one  ever  contended  that  thereby  the  State  had  become  bound  to 
build  all  the  bridges,  or  any  other  bridge  in  the  county  receiving 
the  appropriation.  Yet  it  would  be  as  legitimate  to  draw  that 
conclusion,  as  in  this  case,  notwithstanding,  by  the  number  of 
bridges  embraced  in  the  plans  of  the  canal,  it  would  appear  to 
have  been  the  intention  either  to  embrace  all  the  known  public 
roads,  or  such  as  were  in  much  use.  Even  had  a  specific 
direction  to  that  effect  been  given  by  law,  it  would  still  have  been 

competent  to  change  it ;    the   fund  being  public,  and 
[*4r05]    *under  her  control,  as  was  held  in  the  case  of  Eichland 

Co.  V.  Co.  Lawrence,  12  111.  R.  1 ;  but  this  could  not  be 
done  as  against  parties  with  vested  rights. 

No  mandamus  would  lie  against  the  State,  nor  against  her 
agents,  without  showing  a  clear  duty  under  a  specific  direction 
of  law ;  nor  can  the  case  be  any  stronger,  if  as  strong  against 
the  trustees. 

Mandamus  refused. 
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Edward  Newhall  et  al.,  Appellants,  v.  Gilbert  Buckingham, 
assignee  of  Hoyt  and  Hoskins,  Appellee. 

'    APPEAL  FEOM  WHITESIDE. 

Paktnebship— Levy  and  sale  under  execution  against  a  member. — 
On  an  execution  against  one  partner,  the  sheriif  may  seize  partnership  goods, 
and  sell  the  share  of  the  partner  against  whom  the  process  issued;  the  purchaser 
becomes  a  tenant  in  common  with  the  other  partner,  subject  to  the  right  of  such 
partner,  and  through  him  of  the  partnership  creditors,  to  have  the  property- 
applied  to  the  payment  of  the  joint  debts.  But  this  right  must  be  enforced  at 
equity. 

Same — Sale — Custody. — In  order  to  sell  such  joint  interest,  the  officer 
must,  for  the  time  being,  have  the  custody  of  the  property. 

Same— Eights  of  Purchaser. — The  purchaser  succeeds  only  to  the  rights 
of  the  debtor  partner,  and  takes  the  property  burdened  with  the  joint  debts,  and 
the  sheriif  delivers  it  to  him  and  the  other  partner  as  tenants  in  common. 

Same — Practice. — A  court  of  equity  will  interfere  to  restrain  a  sale,  until 
the  partnership  account  is  taken,  and  the  precise  interest  of  the  debtor  partner 
ascertained. 

Attachment. — Under  our  statute,  whatever  is  the  subject-matter  of  seizure 
and  sale  on  execution,  may  be  taken  by  attachment,  and  held  subject  to  sale  on 
the  judgment  that  may  be  recovered. 

This  was  a  trial  of  right  of  property.  The  cause  was  heard 
before  Wilkinson,  Judge,  and  decided  at  April  term  of  the 
Whiteside  Circuit  Court,  1852. 

The  circuit  court  held  that  the  right  of  property  mentioned 
in  the  cause,  was  in  the  assignee  of  Hoyt  and  Hoskins. 

The  facts  in  this  case  are  substantially  as  follows,  viz  :  Newhall 
&  Co.  had  a  claim  against  Hoyt  for  goods,  which  they  had  sold 
him,  and  for  which  they  took  his  note,  amounting  to  near  one 
thousand  dollars.  Learning  that  Hoyt  had  absconded  from  the 
country,  they  sued  out  an  attachment  founded  on  their  claim, 
and  levied  on  a  small  stock  of  goods,  which  was,  at  the  time 
of  the  levy,  the  property  of  Hoyt  &  Hoskins,  a  firm  of  which 
Hoyt  was  a  member.  Said  goods  were  seized  and  taken  by  the 
officer  into  his  possession,  on  said  attachment  writ.  Some 
days  after  this,  the  other  partner,  Hoskins,  made  an  as- 
*signment  of  all  his  interest  in  the  partnership  concerns  [*406] 
and  effects,  to  Gilbert  Buckingham,  giving  preferences 
among  the  creditors,  and  to  those  who  had  taken  the  separate 
and  individual  notes  of  Hoyt,  as  did  the  plaintiffs ;  which  assign- 
ment purported  to  be  made  in  the  name  of  the  firm,  but  was  in 
fact  executed  by  Hoskins  alone,  while  Hoyt  was  absent  from  the 

Cited:    92  111.328. 
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State.  After  the  said  assignment  to  said  Buckingham,  a  claim  of 
property  was  interposed  by  Buckingham  as  assignee,  duly  noti- 
fying the  sheriff,  upon  which  a  trial  of  the  right  of  property  was 
had,  which  resulted  in  a  verdict  for  the  claimant.  An  appeal 
was  taken  to  the  circuit  court  of  said  county,  and  an  agreed 
statement  of  facts  made,  which  is  substantially  the  same  as 
stated  above,  with  the  additional  fact  that  the  claims  which  the 
assignment  professes  to  provide  for,  were  principally  the  indi- 
vidual debts  and  notes  of  said  Hoyt.  The  court,  on  the  agreed 
statement  of  facts,  found  in  favor  of  the  claimant,  and  rendered 
a  judgment  on  such  finding;  to  all  of  which  said  appellants  ex- 
cepted in  due  form,  and  prayed  an  appeal,  which  was  allowed 
and  entered  into  before  the  court  in  due  form,  and  as  required 
by  the  order  of  the  court. 

It  is  thought  that  the  circuit  court  erred  for  the  following 
among  other  reasons,  viz  : — 

First.  The  claimant  showed  no  title  to  the  goods  authorizing 
him  to  recover  as  against  the  appellants. 

Second.  That  the  partnership  goods  were  liable  to  be  seized 
at  law,  to  pay  the  debts  of  the  individual  partners,  and  neither 
Hoyt  nor  Hoskins,  jointly  nor  separately,  could  take  them  at 
law  from  the  custody  of  the  sheriff,  nor  could  either  of  them 
confer  a  power  upon  an  assignee  which  was  not  possessed  by 
the  party  himself. 

Third.  The  goods  were  in  the  custody  of  the  sheriff,  and  that 
was  an  adverse  possession;  they  were  not  the  subject  of  sale,  so 
as  to  pass  the  legal  title  to  the  goods ;  it  was  an  assignment  of 
a  mere  chose  in  action. 

Fourth.  One  partner  has  not  the  power  to  assign  the  goods 
of  the  partnership  to  a  trustee,  so  as  to  give  preferences  among 
creditors ;  and  even  if  he  possessed  it,  a  levy  upon  partnership 
property  cannot  be  defeated  in  this  way.  The  remedy  of  the 
partner  or  creditor  is  in  equity,  where  an  account  can  be  taken. 

Fifth.     The  court  erred  in  finding  for  the  claimant. 

Sixth.  The  court  erred  in  rendering  judgment  against  the 
appellants,  when  it  ought  to  have  been  rendered  in  their  favor. 

HiGGixs  and  Strother,  for  appellants. 

J.  Manning  and  B.  C.  Cook,  for  appellee. 

[*407]        *Treat,  C.  J.     It  was  held  in  Buckhurst  v.  Clinkard, 
1  Shower,  173,  that  on  an  execution  against  one  of  two 
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partners,  the  sheriff  might  seize  the  partnership  property,  and 
sell  the  share  of  him  against  whom  the  writ  issued.  In  Pope  v. 
Haman,  Comberhack,  217,  Holt,  C.  J.,  said:  "Upon  a  judgment 
against  one  copartner,  the  sheriff  may  take  the  goods  of  both  in 
execution ;  and  the  other  copartner  hath  no  remedy  at  law, 
otherwise  than  by  retaking  the  goods,  if  he  can ;  for  the  vendee 
of  the  sheriff  becomes  tenant  in  common  with  the  other  copart- 
ner."  In  Heyden  v.  Heyden,  1  Salkeld,  392,  on  an  execution 
against  one  partner,  which  had  been  levied  on  the  partnership 
goods,  the  court  remarked:  "The  sheriff  must  seize  all,  because 
the  moieties  are  undivided ;  for  if  he  seize  but  a  moiety,  and 
sell  that,  the  other  will  have  a  right  to  a  moiety  of  that  moiety ; 
but  he  must  seize  the  whole,  and  sell  a  moiety  thereof  undivided, 
and  the  vendee  will  be  tenant  in  common  with  the  other  part- 
ner."  In  Parker  v.  Pistor,  3  Bosanquet  &  Puller,  288,  an  exe- 
cution against  one  partner  was  levied  on  the  partnership  goods, 
and  the  partnership  creditors  moved  the  court  to  give  the  sheriff 
time  to  return  the  writ,  until  an  account  could  be  taken  of  the 
claims  against  the  firm ;  but  the  court  refused  the  application 
on  the  ground,  "that  it  was  a  very  plain  case  at  law,  and  that 
all  of  the  difficulties  were  to  be  encountered  in  equity ;  that  the 
safest  line  of  conduct  for  the  sheriff  to  pursue  was  to  put  some 
person  in  possession  of  the  defendant's  share  as  vendee,  leaving 
him  and  the  parties  interested  to  contest  the  matter  in  equity." 
In  the  recent  case  of  Johnson  v,  Evans,  7  Manning  &  Granger, 
240,  the  court  uses  this  language  :  "It  is  undoubtedly  true,  that 
in  order  to  make,  and  for  the  purpose  of  making,  the  execution 
effectual  against  the  share  of  the  debtor  partner  in  the  joint 
property,  the  sheriff  must  seize  the  whole,  the  shares  of  the  two 
partners  being  undivided.  Such  seizure  of  the  whole,  it  is  ob- 
vious, arises  from  the  necessity  of  the  case;  just  as  if  a  man 
purchases  an  undivided  moiety  of  a  chattel  that  is  indivisible, 
he  cannot  in  any  way  take  possession  of  that  moiety  without 
taking  possession  of  the  whole. " 

The  English  courts  uniformly  hold,  that,  on  an  execution 
against  one  partner,  the  sheriff'  may  seize  the  partnershiiJ  goods, 
and  sell  the  share  of  the  partner  against  whom  the  process  issued. 
As  respects  the  property  taken,  the  partnership  is  dissolved, 
and  the  purchaser  becomes  a  tenant  in  common  with  the  other 
partner.  He,  however,  acquires  the  share  of  the  debtor  part- 
ner subject  to  the  right  of  the  remaining  partner,  and  through 
him  of  the  partnership  creditors,  to  have  the  property  ap- 
plied, so  far  as  it  may  be  necessary,  to  the  payment  of  the 
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[*40S]  *jomt  debts.  But  this  right  is  an  equitable  one,  and 
cannot  be  enforced  at  law.  The  weight  of  authority  in 
the  United  States  is  decidedly  the  same  way.  It  was  so  held 
in  the  case  of  Phillips  v.  Cook,  24  Wendell,  389,  upon  a  thor- 
ough consideration  of  the  question.  It  is  so  laid  down  in  Collyer 
on  Partnership,  §  822 ;  Gow  on  Partnership,  206 ;  Story  on 
Partnership,  §  261 ;  3  Kent's  Com.  65,  notes;  1  Am.  Lead.  Cas. 
319,  notes  by  Hare  and  Wallace;  Scrugham  v.  Caster,  12  Wen- 
dell, 131 ;  Washburn  v.  Bank  of  Bellows  Falls,  19  Vermont, 
278 ;  Bardwell  v.  Perry,  Ibid.  292 ;  Moore  r.  Sample,  3  Ala. 
319;  Place  v.  Sweetzer,  16  Ohio,  142;  Burgess  t'.  Atkins,  3 
Black,  337;  Shaver  v.  White,  6  Munf.  110;  White  v.  Wood- 
ward, 8  B.  Monroe,  484 ;  Douglass  v.  Winslow,  20  Maine,  89 ; 
Tredwell  v.  Eascoe,  3  Deveraux,  50 ;  Schatgill  v.  Bolton,  5  Mc- 
Cord,  478 ;  Gilmore  v.  The  North  American  Sand  Co.,  Peters' 
C.  C.  E.  460 ;  United  States  v.  Wilhams,  4  McLean,  236. 

The  cases  of  Morrison  v.  Blodgett,  8  New  Hampshire,  238, 
and  Deal  v.  Bogue,  decided  in  the  Supreme  Court  of  Pennsjd- 
vania,  at  the  December  term,  1852,  deny  the  right  of  the  sheriff 
to  seize  partnership  goods  on  an  execution  against  one  partner. 
But  these  cases  are  clearly  against  the  current  of  the  authorities. 
They  are  innovations  upon  the  well-established  legal  rule ;  and 
are  the  result  of  attempts  by  courts  of  law  to  administer  a  prin- 
ciple of  equity.  They  virtually  prevent  the  individual  creditors 
of  a  partner  from  subjecting  his  share  in  partnership  property 
to  the  payment  of  their  debts.  What  remedy  have  such  cred- 
itors against  the  share  of  their  debtor  in  partnership  goods,  un- 
less the  goods  can  be  seized,  and  his  interest  in  them  sold  on 
execution?  In  order  to  sell  that  interest,  the  officer  must,  for 
the  time  being,  have  the  custody  of  the  property.  A  levy  would 
be  ineffectual,  if  the  property  is  to  remain  in  the  possession 
and  subject  to  the  control  of  another.  From  the  necessity  of 
the  case,  the  officer  must  be  allowed  to  reduce  it  into  posses- 
sion. The  authority  to  sell  a  chattel  or  any  interest  therein 
on  execution,  necessarily  includes  the  power  to  take  possession 
thereof  for  the  purpose.  There  are,  indeed,  inconveniences 
growing  out  of  the  seizure  of  partnership  property  for  the  indi- 
vidual debts  of  a  partner.  They  are,  however,  unavoidable. 
They  are  incidents  of  this  kind  of  title  to  property.  They  must 
be  borne,  or  separate  creditors  may  be  without  any  effectual 
remedy  for  the  collection  of  their  debts.  Their  debtor  may  have 
no  individual  estate,  and  still  be  entitled  to  a  large  surplus  in 
the  joint  estate  after  the  affairs  of  the  partnership  are  adjusted. 

434 


JUNE  TEEM,  1853.  408 


Newhall  et  al.  v.  Buckingham. 


Tlie  same  inconveniences  may  arise  in  the  case  of  tenants 
in  common  of  a  chattel ;  and  yet  the  law  is  firmly 
*settled,  that  on  an  execution  against  one  of  them,  the  [*409] 
sheriff  may  take  exclusive  possession  of  the  chattel  in 
order  to  sell  a  moiety  thereof.  Millville  v.  Brown,  15  Massa- 
chusetts, 82 ;  Eeed  v.  Howard,  2  Mete.  36 ;  Waddell  v.  Cook,  2 
Hill,  47  ;  Blevins  v.  Baker,  11  Iredell,  291.  It  is  said  in  Doug- 
lass V.  Winslow,  supra,  "It  may  be  inconvenient  to  other  partners 
to  have  their  operations  thus  broken  in  upon,  and  partner- 
ships virtually  dissolved ;  but  it  is  a  hazard  to  which  they 
are  necessarily  subjected,  when  they  unite  in  business  with 
others  incumbered  with  separate  debts.  Were  the  law  other- 
wise, a  wide  door  would  be  open  to  delay  and  defraud  creditors. 
A  man  with  funds  to  a  very  large  amount,  half  of  which  is  due 
to  others,  has  nothing  to  do  but  to  invest  them  in  a  partner- 
ship, and  he  may  then  set  his  creditors  at  defiance,  or  oblige 
them  to  wait  until  the  partnership  concerns  are  liquidated  and 
closed  by  the  slow  process  of  a  court  of  chancery. "  In  Phillips 
V.  Cook,  supra,  the  court  say:  "The  argument  for  such  an  ac- 
tion goes  the  length  of  saying  that  when  a  man  puts  his  property 
into  partnership,  it  is  absolutely  protected  against  a  levy  at  the 
suit  of  his  individual  creditors ;  that  it  is  exempt  from  execu- 
tion like  his  ten  sheep  or  his  cow  under  the  statute.  A  debtor 
has  but  to  form  a  partnership,  and  he  may  set  executions  at 
defiance,  so  far  as  his  own  debts  are  concerned,  still  possessing 
and  trading  upon  that  very  capital  contributed  by  his  individual 
creditors." 

In  equity,  a  partner  has  the  specific  right  to  have  the  partner- 
ship effects  faithfully  applied  to  the  payment  of  the  partnership 
debts.  The  real  interest  of  a  partner  in  the  joint  property,  is  a 
moiety  of  the  surplus  that  may  remain  after  the  joint  debts  are 
discharged.  And  this  interest  is  all  that  a  purchaser  acquires 
at  a  sale  on  execution.  He  succeeds  only  to  the  rights  of  the 
debtor  partner.  He  takes  the  property  burdened  with  the  pay- 
ment of  the  joint  debts.  The  sheriff  delivers  the  property  to 
the  purchaser  and  the  other  partner  as  tenants  in  common, 
subject  to  the  incumbrance  of  a  partnership  account.  The  ac- 
count may  be  taken  at  the  instance  of  the  purchaser  or  the 
other  partner.  Although  there  is  not  a  perfect  agreement  among 
the  decided  cases,  the  better  opinion  seems  to  be,  that  a  court 
of  equity  may  interfere  by  injunction  to  restrain  a  sale  by  the 
sheriff,  until  the  partnership  account  is  taken,  and  the  precise 
interest  of  the  debtor  partner  ascertained.     1  Story's  Eq.  §  678 ; 

435 


409  OTTAWA. 

Phillips  V.  Demoss  et  al. 


Story  on  Partnership,  §  264;  Place  v.  Sweetzer,  16  Ohio,  142; 
Cammack  v.  Johnson,  1  Green's  C.  E.  163, 

This  case  is  at  law,  and  must  therefore  be  decided 
[*410]  upon  legal  *principles.  Under  our  statute,  whatever  is 
the  subject-matter  of  seizure  and  sale  on  execution, 
may  be  taken  in  the  proceeding  by  attachment,  and  held  subject 
to  sale  on  the  judgment  that  may  be  recovered.  The  sheriff 
had  a  clear  right  to  seize  the  goods  in  question ;  and  he  has 
equally  the  right  to  retain  them  until  the  suit  is  determined.  If  it 
results  in  a  judgment  for  the  attaching  creditors,  be  may  sell  the 
interest  of  Hoyt  in  the  goods,  and  deliver  them  to  the  purchaser 
and  the  assignee  as  tenants  in  common,  subject  to  the  rights  of 
the  assignee  and  of  the  creditors  of  the  firm  to  have  them  ap- 
jjlied,  so  far  as  it  may  be  necessary,  to  the  satisfaction  of  the 
joint  debts.  But  these  rights  are  to  be  asserted  in  equity.  A 
bill  for  the  purpose  may  be  filed  by  the  purcliaser,  the  assignee, 
or  any  of  the  joint  creditors. 

The  circuit  court  erred  in  holding,  that  the  assignee  was  en- 
titled to  withdraw  the  goods  from  the  custody  of  the  sheriff. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Tkumbull,  J.,  dissented. 

Judgment  reversed. 


John  Phillips,  Appellant,  v.  Peter  Demoss  et  al.,  Appellees. 

APPEAL  FllOM  EOCK  ISLAND. 

Sale  ttnder  execution — Eedemption. — Where  lands  are  sold  upon  execu- 
tion issued  upon  a  judgment,  and  the  judgment  debtor  fails  to  redeem  within 
twelve  months  from  the  sale,  and  thereupon  confesses  judgment  in  favor  of 
another  creditor,  for  the  express  purjwse  of  enabling  such  judgment  creditor  to 
redeem  within  fifteen  mouths,  it  is  not  fraudulent  as  against  the  purchaser;  and 
Buch  judgment  creditor  has  the  right  to  redeem  under  the  stixtute.  The  purchaser 
at  such  a  sale  acquires  no  title,  either  legal  or  equitable,  but  the  right  to  his  re- 
demption money,  if  redeemed  bj'  the  judgment  debtor  within  twelve,  or  by  a 
judgment  creditor  within  fifteen  mouthis,  or  if  not  so  redeemed,  then  to  the 
sheritt's  deed. 

Same— Practice.— And  where  a  creditor  first  obtained  his  judgment  before  a 
justice  of  the  peace,  and  issued  execution,  which  was  returned  nulla  bona  by 
the  constiible,  though  the  defendant  had  sufficient  personal  property  to  satisfy 

Cited:  Execution  sale,  when  purchaser  acquires  no  title:  58  111.  159.  Right 
of  redemption:  43  III.  1!)1;  00  111.  82;  10(>  111.  507.  Who  can  atbick  fraudulent 
judgment:  GO  111.  85.  Confession  of  judgment,  when  favored:  60  111.  81;  G2 
III  252. 

436 


JUNE  TEEM,  1853.  410 


Phillips  V.  Demoss  et  al. 


such  execution,  which  was  known  to  both  the  creditor  and  the  constable;  and 
thereupon  the  creditor  filed  a  transcript  of  said  judgment  in  the  circuit  clerk's 
office,  and  caused  execution  to  be  issued  thereon  from  the  circuit  court,  b}'  virtue 
of  which  he  redeemed  the  lands  previoi;sly  sold,  as  a  judgment  creditor: — 

Same — FAiiSE  ketukn. — Held,  that  the  constable's  false  return  to  his  execu- 
tion did  not  vitiate  the  redemption  so  made,  though  the  constable  might  be  liable 
to  the  party  injured  for  a  false  return. 

Held,  also,  that  a  creditor  was  not  bound  to  obtain  his  judgment  within 
the  *twelve  months,  in  order  to  have  the  right  to  redeem;  but  he  could   [*411] 
obtain  his  judgment  at  any  time  before  the  expiration  of  the  fifteen  months. 

This  was  a  suit  in  chancery,  at  the  May  term,  1853,  of  the 
Eock  Island  Circuit  Court,  Weade,  Judge.  The  substance  of 
the  bill  appears  in  the  opinion  of  the  court.  There  was  a  de- 
murrer in  the  court  below  to  the  bill,  and  sustained,  and  the 
bill  dismissed,  and  the  complainant  appealed. 

N.  H.  Purple,  for  plaintiff  in  error. 

J.  Manning,  for  defendants  in  error. 

Caton,  J.  At  the  October  term,  1850,  Woods,  Christy  & 
Co.  obtained  a  judgment  against  S.  E.  Drury  and  Isaiah  Drury, 
upon  which  an  execution  was  issued,  and  levied  upon  the  undi- 
vided five  eighths  of  north-east  quarter  of  section  five ;  also  the 
north  half  of  the  east  half  of  north-east  quarter  of  section  five ; 
also  the  undivided  eighth  part  of  north-east  quarter  of  section 
five ;  also  the  south-east  quarter  of  secti,on  six ;  also  the  south 
half  of  section  nineteen ;  also  the  east  half  of  north-west  quar- 
ter of  section  twenty,  and  the  north-east  half  of  section  twenty ; 
all  in  town  sixteen,  north  range  five,  west  of  fourth  meridian ; 
which  premises  were  sold  to  one  of  the  plaintiffs  in  the  execu- 
tion, on  the  31st  of  December,  1850. 

On  the  31st  of  February,  1852,  the  purchaser  assigned  the 
certificate  of  purchase  to  the  complainant,  who,  after  the  expira- 
tion of  fifteen  months  from  the  day  of  sale,  demanded  a  deed 
of  the  sheriff,  who  refused  to  execute  it.  The  premises  desig- 
nated in  the  first,  second,  and  fourth  descriptions  above  given, 
belonged  to  S.  E.  Drury,  and  the  balance  to  Isaiah  Drury. 

On  the  19th  of  February,  1852,  Demoss  obtained  a  judgment 
before  a  justice  of  the  peace,  against  the  Drurys,  by  confession, 
on  a  promissory  note  made  by  them,  dated  February  10th,  1852. 
On  the  12th  of  March,  1852,  the  justice  issued  an  execution  on 
the  judgment,  and  placed  it  in  the  hands  of  a  constable,  who, 
on  the  same  day,  returned  the  execution  unsatisfied.  On  the 
17th  of  March,  1852,  a  transcript  of  the  justice's  judgment  was 
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filed  in  the  circuit  clerk's  office,  and,  on  the  same  day,  an  exe- 
cution was  issued  from  the  office  of  the  clerk  of  the  circuit  court, 
which  was  immediately  levied  upon  the  above-described  prop- 
erty. Demoss  then  redeemed  from  the  sale  under  the  first  exe- 
cution, by  paying  the  necessary  amount  of  redemption  money, 
and  taking  from  the  sheriff  a  certificate  of  redemption.  The 
sheriff  then  again  sold  the  premises  under  the  last  exe- 
[*412]  cution,  when  *Demoss  bid  the  amount  of  the  redemp- 
tion money,  with  interest,  and  no  more,  and  on  that 
bid  the  premises  were  struck  off  to  him. 

The  bill  charges,  that  the  last  judgment  was  fraudulently 
confessed  by  the  defendants,  "for  the  sole  purpose  of  creating  a 
judgment  creditor,  by  whom  they  could  effect  a  redemption  of 
their  lands." 

At  the  time  of  the  return  of  the  execution,  issued  by  the  jus- 
tice, unsatisfied,  the  defendants  had  personal  property,  out  of 
which  the  amount  of  that  judgment  might  have  been  made, 
which  was  well  known  to  both  the  constable  and  Demoss. 

At  the  November  term,  1851,  of  the  circuit  court,  Guyre,  for 
the  use  of  Phillips,  obtained  a  judgment  against  S.  R.  Drury 
and  three  others ;  upon  which  Demoss,  claiming  to  be  the  as- 
signee of  the  judgemnt,  caused  an  execution  to  be  issued,  which 
was  levied  upon  the  same  property,  and  upon  which  it  was 
again  sold  on  the  2-lth  of  April,  1852,  to  Demoss,  as  a  judgment 
creditor,  for  the  amount  of  the  redemption  money  and  costs. 

It  is  unnecessary  to  give  the  subsequent  statements  of  the  bill, 
showing  how  the  premises  have  been  since  disposed  of. 

We  will  first  consider  the  question  of  fraud  as  set  up  in  the 
bill.  The  substance  of  that  charge  is,  that  the  first  judgment, 
which  was  recovered  by  Demoss  against  the  Drurys,  was  con- 
fessed by  them  upon  a  promissory  note,  which  they  had  executed  ; 
and  that  it  was  confessed  for  the  purpose  of  enabling  them  to 
redeem  the  premises  from  the  first  sale.  The  statute  says,  that 
"any  judgment  creditor"  shall  have  the  right  to  redeem  from 
the  first  sale.  In  this  case,  there  is  no  question  that  Demoss 
was  such  judgment  creditor;  nor  is  any  question  made  that  as 
such  he  did  redeem.  He  exercised  then  but  his  legal  right. 
There  is  no  pretence  that  the  debt  for  which  the  judgment  was 
confessed  was  not  justly  due  and  owing.  But,  then,  it  was 
confessed  for  the  purpose  of  creating  a  judgment,  under  which 
a  redemption  might  be  made.  Does  that  render  it  either  unlaw- 
ful or  inequitable  ?  Does  it  violate  any  of  the  legal  or  equita- 
ble rights  of  the  first  purchaser?     We  think  not.     He  acquired 
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the  alternative  right  by  that  first  purchase,  either  to  receive 
the  redemption  money,  which  might  be  paid  to  the  sheriff 
by  the  judgment  debtors,  should  they  redeem  within  twelve 
months,  or  which  might  be''paid  by  any  junior  judgment  creditor 
after  the  expiration  of  the  twelve  months,  and  before  the  expi- 
ration of  fifteen  months ;  or,  in  case  no  such  redemption  should 
be  made  either  by  the  judgment  debtors  or  by  a  judgment 
creditor,  then  to  a  sheriff's  deed.  By  his  purchase  he 
*acquired  no  title  to  the  land,  either  legal  or  equitable.  [*413] 
His  right  to  the  land  was  no  higher  or  more  sacred 
than  it  was  to  the  redemption  money.  When  he  purchased, 
knowing  that  he  must  either  get  his  purchase-money  back  again, 
with  ten  per  cent,  upon  it,  within  fifteen  months,  or  get  the 
land,  he  was  aware  that  othera\,  and  not  himself,  had  the  right 
to  say  which  he  should  take.  This  was  the  alternative  character 
of  his  investment.  He  knew  that  either  the  judgment  debtor 
or  any  junior  judgment  creditor  might  determine  that  he  should 
take  the  redemption  money  instead  of  the  land,  and  by  such 
determination  he  was  bound  by  the  terms  of  the  law  under 
which  he  purchased.  In  view  of  this  he  made  his  bids.  The 
policy  of  the  law  is  to  encourage  these  redemptions,  rather  than 
to  suppress  them.  It  was  said  by  this  court  in  the  case  of 
Swezy  V.  Chandler,  11  Illinois,  449  :  "The  object  of  the  legisla- 
ture, in  allowing  judgment  creditors  to  redeem,  was  to  prevent 
a  sacrifice  of  the  defendant's  estate,  and  to  make  it  pay  as  many 
of  his  debts  as  possible."  If  this  be  the  policy  of  the  law,  it  is 
but  carrying  out  its  purposes,  for  the  debtor  to  confess  a  judg- 
ment for  an  honest  debt  which  he  owes,  for  the  express  purpose 
of  enabling  his  creditor  to  redeem,  with  the  hope  of  realizing 
more  at  a  second  sale,  and  thus  secure  a  further  payment  of  his 
debts.  The  statute  holds  out  no  inducements  for  a  speculation  at 
a  sheriff's  sale,  beyond  ten  per  cent,  for  the  use  of  the  purchase- 
money,  and  the  purchaser  can  set  up  no  equitable  claim  beyond 
that  where  the  redemption  is  made  according  to  the  provisions 
of  the  statute.  If  the  judgment  under  which  the  redemption 
was  made  had  been  confessed  when  no  debt  was  due,  the  cas5 
would  be  widely  different,  and  quite  another  question  would  be 
presented ;  but  that  is  not  pretended.  On  the  contrary,  the  bill 
shows  that  it  was  on  a  note  executed  by  the  judgment  debtors, 
and  there  is  not  an  intimation  that  the  note  was  not  bond  fide 
due  and  owing.  It  is  also  averred,  that  they  confessed  the  judg- 
ment for  the  purpose  of  enabling  themselves  to  redeem,  after 
the  time  within  which  they  had  a  right  to  redeem.    If  such  was 
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their  purpose,  it  is  not  perceived  bow  that  should  have  preju- 
diced the  rights  of  the  judgment  creditor.  No  matter  what  their 
motive  was,  his  judgment  was  legal  and  -valid,  and  he  had  a 
right  to  enforce  it  in  any  legal  mode.  If  they  did  intend  to  re- 
deem under  this  judgment,  that  mtention  does  not  seem  to  have 
been  carried  out.  The  bill  shows  that  the  redemption  was  made 
by  Demoss ;  and  there  is  not  even  a  pretence  but  that  the  re- 
demption money  belonged  to  him.  If  the  constable's  return  of 
nidla  buna  was  false,  he  may  be  liable  to  the  injured  party  for  a 

false  return. 
[*-il4]  *There  was  another  objection  made  upon  the  argu- 
ment which  we  may  notice.  It  was  said,  that  in  order 
to  entitle  a  judgment  creditor  to  redeem,  he  should  have  a  judg- 
ment either  at  the  time  of  the  sale  from  which  he  redeems,  or 
at  least  before  the  expiration  of  the  twelve  months,  within  which 
the  judgment  debtor  may  redeem.  The  statute  does  not  say  so; 
but  it  says,  that  any  judgment  debtor  may  redeem.  He  may 
get  his  judgment  the  last  hour  of  the  fifteen  months;  and  he  is 
as  much  within  both  the  letter  and  intention  of  the  statute  as  if 
it  were  of  a  year's  standing.  » 

It  is  hardly  necessary  to  sa}',  that,  under  the  second  judgment, 
Demoss  could  not  redeem  lands  which  had  been  sold  on  the  for- 
mer judgment  as  the  separate  property  of  J.  Drury,  who  was  no 
party  to  the  last  judgment.  Under  this  last  judgment,  only  the 
lands  which  had  belonged  to  S.  R.  Drury  could  be  redeemed 
from  the  former  sale.  But  as  the  right  of  Demoss  to  redeem 
under  the  judgment  which  had  been  confessed  by  both  the  judg- 
ment debtors,  authorized  him  to  redeem  all  the  lands  which  he 
did  redeem,  it  is  quite  unnecessary  to  discuss  the  question, 
whether  the  second  judgment  gave  him  any  right  whatever  to 
redeem.  We  think  the  sheriff  was  not  bound  to  make  a  deed  to 
the  assignees  of  the  purchaser  at  the  first  sale,  and  that  the  de- 
murrer to  the  bill  was  properly  sustained. 

Decree  affirmed. 
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The  People,  ex  relatione  Egbert  Brennan,  v.  Henry  G.  Cotton, 
County  Judge,  &c. 

PETITION  FOE,  A  MANDAMUS. 

Impkisonment  for  debt. — The  constitutional  provision  which  declares  that 
no  person  shall  be  imprisoned  for  debt,  unless  upon  refusal  to  deliver  up  his 
estate,  applies  onlj'  to  actions  upon  contracts,  express  or  implied;  it  does  not 
extend  to  actions  for  torts. 

The  petition  recited  that  one  Valentine  had  recovered  a  judg- 
ment against  the  relator  before  a  justice  of  the  peace,  for  a 
trespass  upon  personal  property,  upon  which  an  execution  was 
issued,  and  returned  "no  property  found."  That  Valentine 
afterwards  made  oath  that  the  relator  was  able  to  pay  the  judg- 
ment, but  fraudulently  withheld  the  money,  and  thereupon  the 
justice  issued  a  capias  ad  satisfaciendum,  upon  which  the  relator 
was  arrested  and  committed  to  the  common  jail,  to  remain  until 
he  should  satisfy  said  judgment  and  costs.  That  not  having 
any  property,  the  relator  caused  himself  to  be  taken  be- 
*fore  the  county  judge,  and  asked  to  be  released  from  [*'il5] 
his  iDiprisonment,  under  the  provisions  of  chapter  fifty- 
two  of  the  Eevised  Statutes,  concerning  "Insolvent  Debtors," 
by  presenting  a  schedule,  &c.,  and  offering  to  make  an  assign- 
ment of  his  effects  under  the  laws.  That  his  creditors  were 
notified  of  the  application,  and  did  not  except  to  the  truth  of 
the  schedule.  That  the  county  judge  refused  to  hear  his  appli- 
cation, appoint  an  assignee,  or  release  him  from  imprisonment. 
Therefore  he  prayed  for  an  alternative  mandamus  against  the 
county  judge,  commanding  him  to  take  cognizance  of  the  matter, 
and  hear  the  application. 
'The  court  refused  the  motion. 

W.  H.  L.  Wallace,  for  the  relator. 

H.  G.  Cotton,  j^'^'o  se. 

Treat,  C.  J.  The  constitution  declares :  "No  person  shall 
be  imprisoned  for  debt,  unless  upon  refusal  to  deliver  up  his 
estate  for  the  benefit  of  his  creditors,  in  such  manner  as  shall 

Cited:  Exemption  inapplicable  in  cases  of  tort:  28  111.  3i3.  Constitution.il 
law,  imprisonment  for  debt:  6G  111.  516.  Discharge  from  imprisonment:  43  111. 
215. 
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be  prescribed  by  law,  or  in  cases  where  there  is  strong  presump- 
tion of  fraud."  This  prohibition  apphes  only  to  actions  upon 
contracts,  express  or  implied.  It  does  not  extend  to  actions  for 
torts.  The  design  is  to  relieve  debtors  from  imprisonment,  who 
are  unable  to  perform  their  engagements.  They  are  exempt 
from  arrest,  if  they  act  in  good  faith  to  their  creditors.  Under 
the  statute,  a  debtor  may  be  arrested  on  original  process,  where 
the  creditor  makes  oath  that  the  debt  will  be  in  danger  of  being 
lost  unless  he  be  held  to  bail ;  and  final  process  may  issue  against 
the  body  of  the  debtor,  where  the  creditor  makes  oath  that  he 
refuses  to  surrender  his  property  on  execution.  The  E.  S.  c.  52, 
provides,  that  a  debtor,  thus  arrested,  may  go  before  the  county 
judge,  and  make  an  assignment  of  his  estate  for  the  benefit 
of  his  creditors ;  and  if  it  appears  upon  investigation,  that  he 
has  acted  bond  fide,  he  is  discharged  from  imprisonment  for 
all  of  his  existing  debts.  This  whole  chapter  relates  to  arrests 
for  debts ;  and  has  no  application  to  arrests  for  torts.  This 
is  apparent  from  a  bare  inspection  of  its  provisions.  Its 
object  is  to  carry  out  the  humane  policy  of  the  constitution ; 
that  a  man  shall  not  be  imprisoned  on  account  of  his  debts, 
if  he  acts  honestly  and  fairly  towards  his  creditors.  That  it  is 
confined  exclusively  to  arrests  made  in  suits  brought  upon  con- 
tracts, express  or  implied,  is  further  manifest  from  the  provisions 
of  the  act  of  the  2Sth  of  Februaiy,  1845.     That  act  prescribes 

a  different  mode  for  the  discharge  of  those   held  in 
[*416]    *custody  on  final  process,  in  cases  not  provided  for  by 

the  K.  S.  c.  52.  The  relator  was  not  arrested  on  account 
of  a  debt.  The  judgment  against  him  was  founded  upon  a  tort. 
The  plaintiff  had  a  right  to  sue  out  an  execution  against  his 
body.  R.  S.  ch.  59,  §  90.  It  is  clear  that  he  is  not  entitled 
to  be  discharged  under  the  provisions  of  R,  S.  c.  52 ;  but  he 
must  proceed  under  the  act  of  the  2Sth  of  February,  1845. 
The  application  for  a  mandamus  must  be  denied. 

A}yplication  denied. 
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John  Gillilan  et  al.,  Plaintiffs  in  Error,  v.  Daniel  S.  Gkay  et  al., 
Defendants  in  Error. 

EREOK  TO  McHENEY. 

Peocess  to  foreign  county— Pleading.— Where  process  issues  to  a  for- 
eign county,  the  declaration  need  not  contain  any  averment  as  to  the  residence 
of  the  plaintiff,  or  the  accruing  of  the  cause  of  action;  the  objection,  if.any,  must 
be  taken  by  motion,  or  by  plea  in  abatement. 

A  general  demurrer  to  a  declaration  must  be  overruled,  if  there  is  one  good 
count  in  it. 

The  process  issued  from  McHenry  to  Kane  county,  and  was 
there  served.  A  declaration  was  filed ;  to  which  a  demurrer  was 
interposed,  assigning  as  special  causes,  that  there  was  no  aver- 
ment in  the  declaration  that  the  cause  of  action  accrued  in  the 
county  of  McHenry.  That  there  is  no  averment  in  the  declara- 
tion that  the  plaintiffs,  at  the  time  of  the  commencement  of  the 
suit,  were  residents  of  the  county  of  McHenry.  The  court  sus- 
tained the  demurrer,  and  dismissed,  the  suit.  The  plaintiffs 
below  excepted,  and  sued  out  this  writ  of  error. 

The  cause  was  heard  before  J.  G.  Wilson,  Judge,  at  March 
term,  IS 52,  of  the  McHenry  Circuit  Court. 

C.  McCluee  and  T.  D.  Murphy,  for  plaintiffs  in  error. 

W.  B.  Plato  and  B.  C.  Cook,  for  defendants  in  error. 

Treat,  C.  J.  The  special  causes  of  demurrer  presented  no 
valid  objection  to  the  declaration.  Under  the  decision  of  this 
court,  in  the  case  of  Kenney  v.  Greer,  13  Illinois,  432,  where 
process  issues  to  a  foreign  county,  the  declaration  need  not  con- 
tain any  averment  as  to  the  residence  of  the  plaintiff,  or  the 
accruing  of  the  cause  of  action.  If  the  cause  of  action 
does  *not  arise  in  the  county  in  which  the  suit  is  [*417] 
brought,  or  the  plaintiff  does  not  reside  there  when  it 
is  commenced,  the  objection  must  be  taken  advantage  of  by 
motion,  or  by  plea  in  abatement.  Such  an  objection  is  of  a 
dilatory  character,  and  if  not  interposed  in  one  of  these  modes 
before  answering  to  the  merits,  it  is  to  be  considered  as  waived. 

Cited:     Jurisdiction,  plea  in  abatement:  48  111.  533.     Privilege  regarded  as 
waived:  77  111.  356;  19  111.  271. 
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The  first  count  of  the  declaration  is  good  on  general  demurrer. 
It  alleges  in  substance,  that  the  defendants,  in  consideration 
that  the  plaintiffs  would  buy  of  them  a  reaping  and  grass  cut- 
ting machine  for  the  price  of  $125,  undertook  that  the  same 
was  well  made  of  good  materials,  and  would  work  well  if  prop- 
erly managed ;  that  the  plaintiffs,  relying  upon  this  promise, 
jDurchased  the  machine,  and  paid  the  price  demanded ;  and  that 
the  machine  was  not  well  made  of  good  materials,  and  would 
not  operate  well  when  properly  managed,  but  was  of  no  use  or 
value.  This  clearly  shows  a  warranty,  and  a  breach  thereof. 
It  was  not  necessary  to  point  out  the  defects  in  the  article  with 
greater  particularity.  As  the  demurrer  must  be  overruled,  if 
there  is  one  good  count  in  the  declaration,  it  will  not  be  neces- 
sary to  inquire  into  the  sufficiency  of  the  second  and  third 
counts. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Daeius   B.   CaPwTwright,   Appellant,   v.  Andrew   Wise    et    al., 

Appellees. 

APPEAL  FROM  KNOX. 

GuARDiAK  nrl  ?//em— Waiver — Advancement. — A  guarJian  «<?  litem  cannot 
waive  any  of  the  rights  of  the  defendant  whom  he  represents,  and  when  incom- 
petent and  illegal  evidence  is  introduced  without  objection  by  the  guardian,  the 
coTirt  is  bound  to  notice  and  exclude  stich  evidence.  Where  a  father  purchased 
land  with  his  own  money,  and  took  the  title  to  his  idiot  son: — 

Held,  that  the  father  could  not  afterwards  claim  a  resulting  trust  therein,  and 
that  he  did  not  intend  it  for  the  benefit  of  his  son,  but  for  his  own  use,  but  that 
it  would  be  held  to  be  an  advancement  iu  favor  of  the  child,  and  irrevocable  by 
the  father. 

Held,  also,  that  the  purchaser  from  the  father  of  such  land  would  occupy  no 
better  position  than  his  grantor,  and  was  not  entitled  to  any  relief  in  equity. 

This  was  a  bill  filed  by  the  appellant  in  the  Knox  Circuit 
Court,  on  the  chancery  side  thereof,  for  relief. 

The  bill  alleges,  in  substance,  that,  in  1850,  the  complainant 

purchased  of  the  defendant,  Andrew  Wise,  who  was  in 

[*-ilS]    posses*sion  of  the  land  described  in  said  bill,  and  who 

represented  himself  the  owner  thereof,  and  paid  him  the 

consideration  agreed  upon,  and  received  from  him  a  warranty 

Cited:  101  111.  391);  lO'J  111.  591. 
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deed  of  the  same.  The  bill  also  alleges,  that  said  Andrew  pur- 
chased said  land  at  government  sale,  and  paid  his  own  money 
therefor ;  but  for  certain  reasons  assigned  in  the  bill,  had  the 
land  entered  in  the  name  of  his  idiot  son,  William  Wise ;  that 
he  also  purchased  said  land  in  good  faith,  and  for  a  valuable  con- 
sideration, and  prays  for  the  appointment  of  guardian  ad  litem 
to  the  said  William,  and  that  the  legal  title  vested  in  said  Wil- 
liam may  be  conveyed  to  him,  &c.  The  complainant  proved  his 
said  bill  by  the  testimony  of  the  said  defendant,  Andrew  Wise. 
By  the  judgment  of  the  court  below,  the  bill  was  dismissed 
on  the  hearing,  and  the  complainant  appealed. 

Manning  and  Douglass,  for  appellant. 
Glover  &  Cook,  for  appellees. 

Caton,  J.  There  are  several  good  reasons  why  this  decree 
should  be  affirmed.  In  the  first  place,  the  witness  by  whom 
the  allegations  of  the  bill  were  attempted  to  be  established,  was 
an  interested  and  an  incompetent  witness.  He  was  interested 
in  forcing  a  title  to  the  land,  from  his  unfortunate  son,  that  he 
might  not  be  called  upon  to  refund  the  money  which  he  had 
received  from  the  sale  of  the  land.  He  had  sold  the  land,  and 
received  the  money  for  it,  representing  himself  to  be  the  owner. 
If  the  title  is  not  made  good  to  the  purchaser,  he,  of  course,  is 
liable  to  an  action  for  the  money  thus  received.  He  was,  there- 
fore, directly  interested  to  have  the  title  confirmed.  It  is  true, 
the  guardian  ad  litem  raised  no  objection  to  the  competency  of 
the  witness.  But  this  cannot  prejudice  the  rights  of  the  de- 
fendant, whom  he  represented.  The  guardian  could  waive  none 
of  his  rights.  They  are  committed  to  the  protection  of  the 
court,  whose  duty  it  is  to  notice  legitimate  and  substantial  ob- 
jections in  such  a  case,  whether  raised  by  the  guardian  or  not. 
He  who  prosecutes  an  infant  or  an  idiot,  must  see  to  it  that  he 
makes  out  a  proper  case,  and  by  competent  proof,  before  he  can 
expect  a  decision  in  his  favor. 

But  had  the  bill  been  sustained  by  competent  proof,  we  think 
the  complainant  is  not  entitled  to  the  relief  sought.  If  he  did 
not  know  that  the  title  to  the  land  was  in  William  Wise,  he 
might  have  known  it,  and  should  have  known  it.  The  records 
of  the  land-office  showed  it,  and  in  examining  the  muniments 
of  the  title  to  the  land,  he  must  have  seen  to  whom  the  land 
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[*419]  *belonged.  A  reasonable  precaution  demanded  that  lie 
should  call  upon  Andrew  Wise  to  exhibit  the  title  to 
the  land  which  he  professed  to  own  and  offered  to  sell.  If  he 
did  not  do  this,  it  was  his  own  fault ;  and  if  a  loss  results,  he, 
rather  than  an  innocent  party,  should  sustain  it.  He  is  charge- 
able with  notice,  and  occupies  no  better  position  in  this  contro- 
versy than  his  grantor  would  have  occupied,  had  the  bill  been 
filed  by  him  to  obtain  the  title.  The  question  then  arises, 
Whether  a  father,  who  purchases  land  with  his  own  money,  and 
takes  the  title  to  his  idiot  son,  can  file  a  bill  for  a  resulting 
trust,  and  claim  that  he  did  not  intend  it  for  the  benefit  of  his 
son,  but  for  his  own  use  ?  W^e  are  prepared  to  say  that  such  a 
bill  cannot  be  sustained.  It  must  be  held  to  be  an  advancement 
in  favor  of  the  child.  The  policy  of  the  law  requires  that  such 
an  advancement  thus  made  to  such  a  party,  should  be  held  to 
be  irrevocable  by  the  father.  A  contrary  rule  would  open  too 
wide  a  door  for  the  revocation  of  advancements  to  those  who 
have  such  a  peculiar  claim  upon  the  bounty  and  protection  of  a 
father.  The  very  idea  of  selecting  an  idiot  for  a  trustee,  is  ab- 
surd. He  must  be  incapable  of  executing  or  discharging  any 
duty  in  relation  to  it ;  and  the  very  suggestion  indicates  in- 
sanity, or  a  contemplated  fraud  on  the  part  of  the  father. 
Let  the  decree  be  alfirmed. 

Decree  affirmed. 


The  People  of  the  State  of  Illinois,  on  the  relation  of  the 
City  of  Eockford,  Plaintiffs  in  Error,  v.  Hiram  R.  Maynard, 
Mayor  of  the  City  of  Pockford,  Defendant  in  Error. 

PETITION  FOR  MANDAMUS. 

Municipal  coEroRATioNS— Organization— Powers  of  mayors. — That 
provision  of  the  general  law  passed  in  1849,  authorizing  towns  having  a  popula- 
tion of  fifteen  hundred  souls,  to  organize  by  adopting  the  charters  passed  for 
Springfield  and  Quincy,  giving  to  the  mayors  of  such  towns  the  same  judicial 
powers  vested  in  justices  of  the  peace,  was  abrogated  by  the  new  constitution. 

Mayors  elected  but  for  one  year  6annot  exercise  the  judicial  powers  of  justices 
of  the  peace. 

This  was  a  petition  filed  in  this  court,  setting  forth  that  the 
city  of  Rockford  was  regularly  incorporated  under  the  fifth  and 

Cited:     113  111.  312.     Act  annulled  bv  adoption  of  constitution:  60  111.  92. 
Judicial  powers,  who  cannot  exercise:  15  til.  89;  15  111.  292;  102  111.  468. 
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sixth  sections  of  an  act  of  the  general  assembly,  entitled  "An 
Act  to  incorporate  towns  and  cities,"  approved  Febru- 
ary 10th,  *A.  D.  1849,  and  that  the  first  election  under  [*420] 
the  said  city  organization  was  held  on  the  third  Monday 
of  April,  A.  D.  1852;  that  the  mayor  and  aldermen  took  the 
oaths  of  office  and  entered  upon  their  duties  ;  that  an  ordinance 
was  passed  by  the  city  council  requiring  all  male  inhabitants  of 
said  city,  over  the  age  of  twenty-one  years,  to  labor  on  the 
streets  and  alleys  in  said  city,  three  days  in  each  year,  and 
upon  failure  to  perform  such  labor  after  due  notice,  or  to  com- 
mute for  the  same  to  the  street  commissioner  in  compliance 
with  said  ordinance,  to  forfeit  and  pay  for  each  day  they  neg- 
lected to  perform  such  labor  or  commute  as  aforesaid,  the  sum 
of  one  dollar  per  day ;  that  at  a  second  election  for  mayor  of 
said  city,  in  April,  1853,  Hiram  E.  Maynard  was  elected  mayor; 
that  he  was  commissioned  by  the  governor  as  a  justice  of  the 
peace  for  the  city  of  Eockford  and  county  of  ^Yinnebago,  for 
one  year  from  the  date  of  his  election,  in  accordance  with  sec- 
tion seven,  article  six,  of  the  said  act  to  incorporate  the  city 
of  Springfield  ;  that  he  took  the  oaths  of  office  and  entered  upon 
the  duties  of  the  same ;  that  one  H.  Brownell,  an  inhabitant  of 
said  city,  and  liable  to  perform  road  labor  in  said  city,  having 
refused  to  perform  such  labor,  that  he  was  summoned  before 
said  mayor  to  answer  in  debt  for  the  penalty  prescribed  by 
the  ordinance ;  that  judgment  was  rendered  against  Brownell 
for  penalty  and  costs  ;  that  Maynard  afterwards  refused  to  issue 
an  execution  on  said  judgment,  assigning  as  a  reason,  should  he 
do  so,  that  he  would  be  likely  to  involve  himself  in  litigation, 
and  that  he  doubted  his  power  to  do  so. 

Wherefore,  a  writ  of  mandamus  was  prayed  for,  command- 
ing Maynard,  as  such  mayor  as  aforesaid,  to  issue  an  execution 
upon  the  judgment  against  Brownell. 

Maynard  appeared  and  admitted  the  facts  set  forth  in  the 
petition,  and  submitted  himself  to  the  order  of  the  court  in  the 
premises. 

L.  F.  Warner  and  E.  S.  Blackwell,  for  petitioners. 

J.  L.  Loop  and  F.  Burnap,  for  respondent. 

Caton,  J.  It  is  not  without  regret  that  we  feel  constrained  to 
concur  with  the  mayor  of  Eockford  in  the  conclusion  that  the  law 
which  confers  upon  him  judicial  powers  is  in  conflict  with  the 
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first  and  twenty-seventh  sections  of  the  fifth  article  of  our  con- 
stitution. That  first  section  is  as  follows:  "The  judicial  power 
of  this  State  shall  be,  and  is  hereby  vested  in  one  supreme 
court,  in  circuit  courts,  in  county  courts,  and  in  justices 
[*431]  *of  the  peace;  provided,  that  inferior  local  courts  of 
civil  and  criminal  jurisdiction  may  be  established  b}-  the 
general  assembly  in  the  cities  of  this  State,  but  such  courts 
shall  have  a  uniform  organization  in  such  cities."  The  twenty- 
seventh  section  provides  for  the  election  of  justices  of  the  peace, 
and  declares,  that  they  "shall  hold  their  offices  for  four  years, 
and  until  their  successors  shall  have  been  elected  and  qualified." 
Previous  to  the  adoption  of  this  constitution,  the  cities  of 
Springfield  and  Quincy  were  incorporated,  and  their  charters 
provided  that  their  mayors  should  be  elected  for  one  year,  and 
should  be  commissioned  as  justices  of  the  peace,  and  should 
have  exclusive  jurisdiction  in  all  cases  arising  under  the  ordi- 
nances of  their  respective  cities.  Subsequently,  in  1S49,  a  gen- 
eral law  w^as  passed,  authorizing  towns  having  a  population  of 
fifteen  hundred  or  more  to  organize  as  cities  by  the  adoption  of 
those  charters.  Under  this  general  law  the  city  of  Eockford 
became  a  city,  of  which  the  defendant  was  elected  mayor,  and 
in  pursuance  of  the  charter  was  commissioned  as  a  justice  of 
the  peace  for  one  year.  This  was  done  since  the  adoption  of 
the  new  constitution.  We  can  arrive  at  no  other  conclusion 
than  that  the  provisions  of  those  city  charters,  wdiich  authorized 
the  mayors  to  be  commissioned  as  justices  of  the  peace,  and 
vested  them  with  judicial  powers,  were  abrogated  by  the  new 
constitution,  because  they  are  inconsistent  "with  it.  They  cannot 
be  justices  of  the  peace,  because  the}'  cannot  hold  the  office  for 
the  prescribed  time.  They  are  elected  for  but  one  year,  and  are 
by  the  law  only  authorized  to  be  commissioned  for  that  time, 
whereas  the  constitution  declares  that  justices  of  the  peace  shall 
be  elected  for  four  years,  and  for  that  period  must  they  qualify. 
The  defendant  was  not,  and  could  not,  by  the  city  charter,  be 
elected  for  the  required  period  of  time.  When  the  new  constitu- 
tion took  effect,  any  provision  of  a  forme'r  law  which  was  incon- 
sistent with  it,  became  as  much  unconstitutional  as  if  the  law 
had  been  subsequentlj'  passed.  A  law  cannot  be  in  force  in  the 
State,  no  matter  when  passed,  which  contravenes  the  provisions 
of  the  constitution  of  the  State.  No  legislature  would  have 
thought  of  passing  a  law,  since  the  adoption  of  this  constitution, 
authorizing  the  election  of  justices  of  the  peace  for  a  shorter 
period  than  four  years,  or  authorizing  any  mayor  or  other  officer 
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to  act  as  justice  of  the  peace  whose  term  of  ofSce  did  not  cor- 
respond with  the  term  prescribed  by  the  fundamental  law,  for 
the  term  of  office  of  a  justice  of  the  peace.  Such  an  attempt  on 
the  part  of  the  legislature  would  be  an  undisguised  assumption 
of  power,  which  they  are  expressly  prohibited  to  exercise. 

*Except  as  justice  of  the  peace,  it  is  very  clear  that  [*422] 
the  mayor  could  exercise  no  judicial  power.  There  can 
be  no  well  grounded  pretence  that  he  was  a  judge  of  the  supreme, 
circuit  or  county  court,  or  that  he  was  the  judge  of  an  inferior 
local  court,  in  the  city  which  had  been  established  by  the  gen- 
eral assembly  under  the  proviso  to  the  first  section  quoted. 
Under  that  proviso  no  attempt  has  been  made  to  establish  a 
court  in  the  city  of  Rockford,  nor  can  there  be  any  pretence  that 
the  defendant  has  been  elected  the  judge  of  any  such  court  or 
any  court.  Unless  he  was  such  a  judge,  or  a  justice  of  the 
peace,  no  law  could  vest  him  with  judicial  powers,  for  in  those 
officers  alone  is  the  entire  judicial  power  of  the  State  vested  by 
the  constitution.  As  mayor  alone,  the  law  would  be  as  incom- 
petent to  vest  him  with  judicial  power,  as  it  would  the  governor 
or  speaker  of  the  house  of  representatives.  The  constitution 
itself  has  disposed  of  the  entire  judicial  power  of  the  State,' and 
has  exhausted  that  subject.  The  legislature  may  multiply  some 
of  the  officers  who  are  by  the  constitution  vested  with  judicial 
powers,  but  when  that  is  done,  it  is  the  constitution  which  vests 
the  power.  No  doubt  an  old  law  may  continue  in  force,  or  a 
new  one  may  be  passed,  vesting  in  the  mayor  or  other  officer 
ministerial  powers,  because  the  constitution  has  not  determined 
in  whom  these  powers  shall  be  vested,  and  hence  it  is  left  to 
legislative  discretion,  and  many  such  powers  may,  undoubted!}-, 
be  properly  vested  in  the  mayors  of  cities.  And  any  such 
powers  which  former  laws  placed  in  their  hands  it  may  be  their 
duty  to  exercise  ujDon  all  proper  occasions.  But  the  question 
here  is,  Did  the  mayor  of  Eockford  possess  judicial  powers? 
Had  he  authority  to  render  the  judgment  which  we  are  now 
asked  to  compel  him  to  enforce  ?  We  think  not,  and  that  he 
was  justified  in  stajdng  his  hand  where  he  did.  Beyond  this 
we  decide  nothing. 

We  are  are  not  unmindful  of  the  embarrassment  which  may 
be  occasioned  in  many  cities  of  the  State  by  this  determination, 
that  their  chief  officer  has  not  the  power  to  enforce  and  execute 
the  city  ordinances  judicially.  But  it  is  unavoidable,  for  we  find 
the  law  to  be  so. 

The  writ  must  be  refused.  Petition  denied. 
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[*-i2o]    *WiLLiAM  W.  Low,  Plaintiff  in  Error,  v.  Peter  Forbes, 
Defendant  in  Error. 

EEEOK  TO  STARK. 

# 

Sale — Deijitert. — Where  a  purchaser  of  com.  agrees  to  furnish  sacks  for 
sacking  the  same,  and  the  seller  agrees  to  sack  and  deliver  it,  should  the  pur- 
chaser fail  to  furnish  the  sacks,  still  the  seller  will  be  bound  to  deliver  the  com 
in  bulk,  and  it  is  no  excuse  to  the  seller  for  a  failure  to  deliver  the  corn,  that  the 
sacks  were  not  furnished.  The  case  of  McKee  v.  Ketter,  5  Gilm.  315,  is  con- 
clusive of  this. 

The  statement  of  the  case  will  sufficiently  appear  in  the 
opinion  of  the  court.  The  judgment  was  rendered  by  Kellogg, 
Judge,  at  the  April  term,  1S52,  of  the  Stark  Circuit  Court,  and 
the  plaintiff  below  brought  the  case  here  by  writ  of  error. 

N.  H.  Purple,  for  plaintiff  in  error. 

0.  Peters,  for  defendant  in  error. 

Caton,  J.  The  case  of  McKee  v.  Eetter,  5  Gilman,  315,  is 
conclusive  of  the  one  now  before  us.  Admit  a  valid  agreement 
between  the  parties  that  Low  was  to  furnish  the  sack  in  which 
Forbes  was  to  put  the  corn,  and  it  certainly  makes  no  stronger 
case  than  the  one  above  referred  to.  There  Eetter  agreed  to 
deliver  to  McKee  a  quantit}'  of  wheat  at  a  certain  place,  put  up 
in  sacks  which  were  to  be  furnished  by  the  purchaser,  McKee. 
And  this  court  held  that  the  seller  was  bound  to  deliver  the  wheat 
in  bulk,  if  the  buyer  did  not  furnish  the  sacks,  and  that  the  only 
effect  of  the  non-delivery  of  the  sacks,  was  to  excuse  the  seller 
from  sacking  the  wheat  as  he  had  agreed.  So  here,  admitting 
that  Low  had  agreed  to  furnish  the  sacks,  that  would  not  excuse 
Forbes  from  delivering  the  corn  at  the  place  agreed  upon, 
althougli  it  would  excuse  him  from  sacking  it.  It  was  for  the 
benefit  of  Low  that  the  corn  should  be  sacked,  and  if  he  neg- 
lected to  furnish  the  sacks,  it  was  no  reason  why  he  might  not 
have  it  in  bulk.  If  Low  chose  to  receive  the  corn  in  that  con- 
dition, either  in  Fenn's  warehouse,  or  on  the  river  bank,  it  con- 
cerned him  alone,  and  not  the  defendant.  Suppose  Low  had 
paid  the  whole  purchase-money  agreed  upon  for  this  corn,  in- 

Cited:     16  ni.  501;  18  111.  5G9. 
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stead  of  the  part  of  it  which  he  had  j^aid,  shall  it  be  said  that 
the  defendant  may  keep  both  the  money  and  the  corn,  because 
Low  neglected  to  furnish  the  sacks  to  put  it  in  ?  And  yet  such 
would  be  the  case,  if  this  verdict  is  sustained,  for  he  was 
not  *even  allowed  to  recover  the  money  which  he  had  [*424]  , 
paid  on  the  contract. 

The  instruction  which  was  refused  was,  that  admitting  that 
Low  had  agreed  to  furnish  the  sacks  in  which  the  corn  was  to 
be  put,  his  neglecting  to  do  so  would  not  excuse  the  defendant 
from  delivering  the  corn.  This  instruction  should  have  been 
given.  Suppose  the  defendant  had  tendered  the  corn  in  bulk, 
can  a  doubt  be  entertained  that  he  might  have  recovered  the  full 
contract  price  for  the  corn  ?  Had  corn  fallen  in  the  market  in- 
stead of  rising  as  it  did,  there  can  be  little  doubt  that  the  corn 
would  have  been  delivered,  although  the  sacks  were  not  fur- 
nished, and  we  should  probably  have  never  heard  of  this  contro- 
versy, or  if  we  had,  the  parties  would  have  changed  positions. 

The  court  erred  in  refusing  the  instruction  asked,  and  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment -reversed. 


William  H.  Stow,  Plaintiff  in  Error,  v.  John  Yabwood  et  al., 
Defendants  in  Error. 

EKEOE  TO  COOK  CIECUIT  COURT. 

Eecotjpment. — Mutual  demands,  arising  out  of  the  same  subject-matter,  and 
capable  of  being  balanced  against  each  other,  may  be  adjusted  in  one  action,  by 
recoupment. 

It  is  not  necessary  that  the  opposing  claims  should  be  of  the  same  character. 
A  claim  originating  in  contract,  may  be  set  iip  against  one  founded  in  tort,  if  the 
counter  claims  arise  out  of  the  same  subject-matter,  and  are  susceptible  of  ad- 
justment in  one  action. 

Same^ — Practice. — The  defendant  in  such  case  cannot,  as  in  set-otf,  recover 
any  excess  in  his  favor.     His  claim  is  used  in  mitigation  of  damages  only. 

Cited:  Mitigation  of  damages  in  trespass:  36  111.  520.  Claim  originating  iu 
contract  set  up  against  one  founded  in  tort:  4:3  111.  161.  Who  is  not  a  bond  fide 
purchaser:  46  111.  293.  Eecoupment,  allowance  of:  16  111.  491;  17  111.  39;  48  111 
63;  58  111.  266;  9  Bradw.  366;  11  Bradw.  78:  13  Bradw.  604;  14  Bradw.  308,  578. 
Counter  claims  as:  76  111.  431.  Proper  subject  of:  81  111.  97.  Excess  cannot  be 
recovered:  18  111.  422. 

Set-off  and  recoupment.— See  Starr  &  C.  111.  Stat.  1791-1796,  eh.  110,  1  30, 
notes  citing  numerous  authorities. 
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The  agreed  case  presented  to  the  court  shows,  that  sometime 
in  the  year  1840,  the  defendants  here  were  copartners  in  carry- 
ing on  a  contract  upon  the  IlHnois  and  Michigan  Canal,  and 
that  wishing  to  purchase  an  engine  of  twenty  horse-power  then 
^belonging  to  one  Allen,  but  which  was  in  the  possession  of  Stow, 
before  purchasing  they  went  to  Stow,  and  inquired  if  he  had 
any  claims  against  it ;  he  replied  that  he  had  not. 

The  defendants  then  purchased  of  Allen,  and  entered  into  con- 
tract with  defendant,  who  at  that  time  carried  on  a  foundry  in 
Chicago,  to  repair  and  put  up  said  engine,  and  that  repairs  were 
afterwards  made  on  the  engine,  amounting  in  value  to  the  sum 
of  five  hundred  dollars  or  thereabouts,  but  that  the 
[*425]  *contract  with  regard  to  said  repairs  was  never  com- 
pleted by  Stow  in  pursuance  of  his  contract,  but  that 
he  always  retained  portions  of  the  engine  in  his  possession, 
which  he  converted  to  his  own  use. 

That  Stow  also  took  from  the  premises  of  the  defendants  cer- 
tain other  portions  of  the  engine,  whereupon  they  sued  out  a 
writ  of  replevin,  upon  which  they  obtained  judgment,  and  re- 
covered other  parts  of  the  engine. 

It  appeared  that  Stow  had  expended  a  considerable  amount 
in  repairing  the  engine. 

The  judge  in  the  court  below  refused  to  instruct  the  jury,  that 
if  they  believed  from  the  evidence  that  the  plaintiffs  owed  the 
defendant  for  repairing  the  boilers  and  engine  in  question,  before 
and  at  the  time  suit  was  brought,  then  they  may  set-off  or  recoup 
the  amount  of  such  repairs  against  an  equal  amount  of  damages 
which  is  proven,  but  before  they  can  lawfully  find  any  damages 
against  the  defendant,  they  must  be  satisfied  from  the  evidence 
that  the  plaintiff  had  the  right  of  possession  of  said  property 
at  the  time  the  suit  was  brought.  That  if  they  believed  from 
the  evidence,  that  the  plaintiffs  were  indebted  to  the  defendant 
for  repairing  the  engine  in  question  when  suit  was  brought, 
they  ought  to  deduct  the  amount  of  such  indebtedness  from 
such  damages,  as  they  may  believe  from  the  evidence  justly 
claimed  against  him,  if  any.  And  that  if  the  jury  believe  from 
the  evidence  that  the  value  of  the  articles  converted  to  the  use 
of  the  defendant,  at  the  time  of  the  conversion,  was  less  than 
the  amount  of  the  defendant's  claim  upon  the  plaintiffs,  for 
repairs  done  to  the  plaintiffs'  machinery,  they  must  find  for  the 
defendant. 

The  plaintiffs  recovered  a  verdict  for  $72.5.00,  and  judgment 
was  rendered  accordingly.  The  defendant  in  the  court  below 
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excepted,  and  the  case  was  brought  to  this  court  upon  an  agreed 
case. 

The  cause  was  tried  before  H.  T.  Dickey,  Judge,  at  the  De- 
cember term  of  the  Cook  Circuit  Court. 

A.  W.  WiNDETT,  for  plaintiff  in  error. 

T.  HoYNE,  for  defendants  in  error. 

Treat,  C.  J.  This  was  an  action  of  trover :  the  plea  was  the 
general  issue.  The  evidence  showed  that  the  defendant  con- 
verted to  his  own  use  certain  property  belonging  to  the  plain- 
tiffs, upon  which  he  had  previously  done  work  at  their  instance. 
If  he  ever  had  a  lien  on  account  of  the  work,  it  was 
*waived  before  the  conversion.  The  court  directed  the  [*4:26] 
jury  not  to  take  into  consideration  the  claim  for  work 
done  upon  the  property ;  and  the  propriety  of  that  ruling  is  the 
only  question  in  the  case.  It  is  clear  that  the  demand  was  not 
admissible  as  a  set-off.  It  arose  upon  a  contract,  and  the  action 
was  founded  upon  a  tort.  Unless  it  was  admissible  in  mitiga- 
tion of  damages,  it  must  be  the  subject-matter  of  a  separate 
action.  It  is  insisted  that  the  doctrine  of  recoupment  is  appli- 
cable to  the  case.  A  reference  to  the  authorities  will  settle  the 
question.  "If  a  man  disseize  me  of  land  out  of  which  a  rent- 
charge  is  issuant,  which  has  been  in  arrear  for  several  years, 
and  the  disseizor  pay  it,  if  the  disseizee  recover  in  an  assize,  the 
rent  that  the  disseizor  paid  shall  be  recouped  in  damages. "  Dyer, 
2,  6.  If  a  man  having  rent  issuing  out  of  land  disseizes  the  ten- 
ant, in  an  assize  brought  by  the  latter,  the  disseizor  may  recoup 
the  rent  in  damages.  So  if  the  disseizor  repairs  the  house,  or 
sows  the.land,  the  same  shall  be  recouped  in  damages.  8  Viner's 
Abridgment,  556-7.  If  a  stranger  converts  the  goods  of  an  in- 
testate, and  is  sued  in  trover  for  the  goods  by  the  administrator, 
he  may  show  in  mitigation  of  damages,  that  he  has  applied  the 
proceeds  to  the  payment  of  the  debts  of  the  intestate.  Pudget 
V.  Priest,  2  Durnford  &  East,  97.  If  goods  are  pledged  to  secure 
the  payment  of  a  debt,  and  the  pledgee  converts  them  to  his 
own  use,  he  may  recoup  the  amount  of  his  debt  in  an  action 
brought  against  him  for  the  conversion  of  the  goods.  Jarvis  v. 
Rodgers,  15  Massachusetts,  389;  Stearns  ?;.  Marsh,  4  Denio, 
227 ;  Fowler  v.  Oilman,  13  Metcalf,  267 ;  Story  on  Bailments, 
§§  315,  349.  In  trover  for  goods,  the  defendant  may  recoup  the 
amount  of  the  lien  thereon  for  freight,  or  for  work  done.    Saltus 
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r.  Everett,  20  Wendell,  267;  Green?;.  Farmer,  Burrow,  2214; 
Dresser  Manufacturing  Co.  v.  Waterston,  3  Metcalf,  9.  If  an 
officer  seizes  property  without  legal  authority,  and  applies  the 
proceeds  towards  the  satisfaction  of  an  execution  against  the 
owner,  he  ma}'  recoup  the  amcRmt  thus  applied  in  an  action  of 
trover  or  trespass  for  the  goods.  Prescott  i\  Wright,  6  Massa- 
chusetts, 20;  Pierce  v.  Benjamin,  14  Pickering,  356;  Board  v. 
Head,  3  Dana,  4S9 ;  Curtis  v.  Ward,  20  Connecticut,  204. 

The  principle  plainly  deducible  from  the  adjudged  cases  is, 
that  mutual  demands  arising  out  of  the  same  subject-matter, 
and  capable  of  being  balanced  against  each  other,  may  be  ad- 
justed in  one  action.  One  demand  is  considered  as  reduced  or 
liquidated  by  the  other ;  and  the  surplus  is  regarded  as  the  real 
cause  of  action.     The  defendant's  claim  is  deducted  from  that 

of  the  plaintiff ;  and  the  latter  recovers  the  excess  only. 
[*427]    The  *defendant  is  not  allowed  to  recover  any  balance. 

He  uses  his  claim  in  mitigation  of  damages  only.  He 
ma}'  recoup  to  the  extent  of  the  ^plaintiff's  damages ;  but  he 
cannot,  as  in  the  case  of  a  set-off,  recover  any  excess  in  his 
favor.  In  another  respect,  this  kind  of  defence  is  unlike  that  of  a 
set-off.  The  cross  demand  must  proceed  from  the  same  subject- 
matter  as  the  plaintiff's  right  of  action.  This  doctrine  of 
recoupment. tends  to  promote  justice,  and  prevent  needless  litiga- 
tion. It  avoids  circuity  of  action,  and  multiplicity  of  suits.  It 
adjusts  by  one  action  adverse  claims  growing  out  of  the  same 
subject-matter.  Such  claims  can  generally  be  much  better  set- 
tled in  one  proceeding,  than  in  several.  It  is  not  necessary  that 
the  opposing  claims  should  be  of  the  same  character.  A  claim 
originating  in  contract,  may  be  set  up  against  one  founded  in 
tort.  This  is  abundantly  established  by  the  cases  cited.  Those 
actions  were  in  form  ex  delicto,  while  the  claims  allowed  in  de- 
fence arose  ex  contractu.  It  is  sufficient  that  the  counter  claims 
arise  out  of  the  same  subject-matter,  and  that  they  are  sus- 
ceptible of  adjustment  in  one  action. 

In  this  case,  each  party  had  a  cause  of  action  against  the 
other.  The  plaintiffs  had  a  right  to  recover  from  the  defendant 
the  value  of  the  goods  converted ;  and  the  defendant  had  a  de- 
mand against  the  plaintiffs  for  labor  performed  on  the  same 
goods.  The  two  claims  arose  out  of  one  and  the  same  subject- 
matter  ;  and  they  may  properly  be  investigated  and  adjusted  in 
this  action.  The  jury  have  only  to  ascertain  the  value  of  the 
goods  converted,  and  of  the  work  done  upon  them,  and  then 
deduct  the  amount  of  the  latter  from  the  former,  and  find  a 
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verdict  in  favor  of  the  plaintiffs  for  the  residue.  In  this  way, 
the  claims  of  both  parties  may  be  fully  adjusted,  and  any 
further  litigation  rendered  unnecessary.  We  think  the  defend- 
ant had  a  right  to  recoup  the  amount  of  his  debt,  and  that  the 
court  erred  in  instructing  the  jury  differently. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


*Jesse  F.  Millee,  impleaded,  &c.,  Plaintiff  in  Error,  v.  [*42S] 
Amory  Thomas  et  al..  Defendants  in  Error. 

EEKOE  TO  COOK  CIECUIT  COURT. 

Absolute  conveyance — When  a  mortgage. ^ — Where  an  absolute  convey- 
ance of  land  is  made,  and  an  agreement,  at  the  same  time,  taken  back  bj'  the 
grantor  for  a  resale  or  reconveyance,  upon  payment  of  a  certain  sum  of  money 
by  a  day  certain: —  ♦ 

Held,  in  equity,  that  such  conveyance  was  only  a  mortgage. 

Held,  also,  that  in  cases  of  this  sort,  the  real  character  of  the  arrangement 
may  as  often  be  gathered  from  the  nature  of  the  transaction  and  character  of  the 
circumstances,  as  from  the  express  declai'ations  of  the  parties. 

Same — Admissibility  op  parol  evidence. — Parol  evidence  is  admissible, 
to  show  that  a  conveyance  absolute  on  its  face  was  intended  as  a  security  for 
payment  of  money,  when  it  will  be  treated  in  equity  as  a  mortgage. 

S.^me — Improvements. — If,  however,  before  redemption,  such  property  is 
sold  to  a  bond  fide  purchaser,  who  makes  valuable  improvements  thereon,  on  the 
supposition  and  belief  that  he  has  good  title,  and  not  with  a  view  of  enhancing 
the  redemption  monej%  a  court  of  equity  will  allow  him  for  such  improvements, 
on  application  to  redeem.  • 

The  bill  in  this  case  alleges,  that  Samuel  Edwards,  in  his 
lifetime,  in  June,  1843,  being  seized  in  his  own  right  of  a  cer- 
tain piece  of  laud  in  McHenry  county,  made  and  executed  to 
Hiram  Brown  a  deed  of  conveyance  of  the  land,  which,  though 
absolute  on  its  face,  was  made  and  executed  by  way  of  mort- 
gage, to  secure  the  payment  of  $195,  then  due  from  Edwards  to 
Brown,  with  twelve  per  cent,  interest,  and  that  Brown,  at  the 
same  time,  to  secure  Edwards  the  right  of  redemption,  executed 
and  delivered  to  him  a  deed  of  defeasance,  namely,  a  bond,  con- 
ditioned, that  if  Edwards  should  pay  the  money  and  interest  by 
the  day  named.  Brown  agreed  to  deed  the  land  to  Edwards  ;  but 
upon  the  failure  of  Brown  to  pay,  Edwards  had  the  right  to 

Cited:  Character  of  conveyance  open  to  inquirv:  21111.-580.  Absolute  deed, 
when  a  mortgage:  15  111.  522,  529,  555;  18  111.  579;  23  111.  610;  32  111.  483;  41 
111.  529;  107  111.  284.     How  shown:  35  111.  195;  38  111.  405;  71  111.  158. 
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declare  the  contract  forfeited  and  determined,  and  to  enter  upon 
and  take  possession  of  the  land,  and  have  and  retain  the  same ; 
the  covenants  to  extend  to  the  heirs  and  personal  representatives 
of  the  parties. 

That,  in  September,  1843,  Edwards  died,  leaving  a  will,  mak- 
ing the  present  defendants  in  error  his  devisees  and  executors. 
That,  in  November,  1843,  Brown  made  and  executed  to  Jesse 
T.  Miller,  a  quitclaim  deed  of  the  same  land.  That  Miller, 
when  he  took  his  deed,  was  informed  of  all  the  transactions  be- 
tween Edwards  and  Brown.  That  the  money  was  not  paid  by 
Edwards  at  the  time  agreed  upon,  but  is  still  running  at  in- 
terest. That  the  money  due  has  been  tendered  by  the  execu- 
tors to  Miller,  and  a  conveyance  of  the  land  demanded, 
[*429]  which  *had  been  refused.  That  the  land  remained  in 
the  possession  of  Edwards  and  his  executors  until  May, 
1845,  when  Miller  took  possession,  and  cultivated  and  used  the 
land.  Prays  a  decree  that  the  land  may  be  given  to  the  heirs, 
&c.,  of  Edwards. 

Miller  answered,  alleging  that  the  conveyance  from  Edwards 
to  Brown  was  absolute,  and  that  the  bond  was  intended  as  a 
conditional  sale,  and  that  Edwards  might  repurchase,  and  that 
if  the  money  was  not  paid  to  Brown  by  Edwards  on  the  day 
named,  the  right  of  Edwards  to  repurchase  should  be  forfeited 
and  determined,  and  the  purchase  by  Brown  of  Edwards  should 
be  absolute.  Denies  that  the  bond  was  intended  to  operate  as  a 
defeasance,  but  avers  that  it  was  executed  to  secure  to  Edwards 
the  right  to  repurchase  the  land,  by  paying  Brown  the  money 
due  Brown,  on  the  1st  day  of  November,  1843.  That  Edwards 
did  not  sign  the  bond ;  that  it  was,  therefore,  void,  for  want  of 
mutuality.  That  the  price  paid  Edwards  by  Brown  was  a  fair 
price  for  the  land.  That  the  land  was  conveyed  by  Brown  to 
Miller  for  $251.  Denies  that  he  knew  Brown  held  the  land  by 
mortgage,  and  claims  to  be  a  bond  fide  purchaser. 

The  answer  of  Brown  was  in  substance  like  that  of  Miller. 
Proofs  were  taken. 

In  1842,  at  the  sitting  of  the  Cook  County  Circuit  Court, 
Hugh  T.  Dickey,  Judge,  presiding,  it  was  decreed,  that  the  deed 
should  be  considered  a  mortgage,  and  that  Miller  should  convey 
to  the  execuh)rs  of  Edwards,  in  trust,  for  the  devisees,  on  pay- 
ment of  $40;'),  which  was  the  principal  and  interest  then  due  on 
the  advance  by  lUowu  to  Edwards.  Thereupon  Miller  sued  out 
this  writ  of  error. 
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MoRBis  and  Chickering,  for  plaintiff  in  error. 

Grant  Goodrich,  for  defendants  in  error. 

Caton,  J.  After  a  careful  consideration  of  the  evidence  in 
this  case,  we  are  inclined  to  concur  with  the  court  below,  that 
this  transaction  should  be  treated  as  a  mortgage.  Edwards  was 
indebted  to  Brown  upon  a  note  executed  by  himself  and  Dawson, 
in  the  sum  of  $195,  which  he  was  not  prepared  to  pay;  and  it 
is  evident  that  a  negotiation  was  had  between  the  parties  for 
further  time,  which  had  resulted  in  an  agreement  upon  terms, 
except  as  to  the  nature  of  security.  Upon  this  subject,  Shep- 
hard  was  consulted,  who  suggested,  that  if  he  took  a  mortgage 
it  would  take  as  long  to  collect  it  as  it  would  to  sue  the  note. 
He  then  said  he  w^ould  buy  the  land,  but  in  such  a  way  that  he 
could  sell  it  at  a  certain  day,  for  he  would  not  have  his 
*money  out  of  his  hands,  beyond  his  control.  The  re-  [*-130] 
suit  was  a  conveyance  of  the  land  from  Edwards,  and 
an  agreement  for  a  resale  or  conveyance,  upon  the  payment  of 
the  amount  due  upon  a  certain  day.  There  is  much  evidence 
given  of  the  declarations  of  the  parties,  as  to  their  intentions, 
made  not  only  at  the  time  of  the  transaction,  but  subsequently, 
which  it  is  unnecessary  to  recapitulate  minutely.  As  is  gener- 
ally observed  in  such  cases,  the  strength  of  the  declarations  tes- 
tified to  vary  very  much,  according  to  the  inclination  of  witnesses, 
and  the  form  of  the  questions  put  to  them,  eliciting  the  answers. 
Upon  the  whole,  it  is  manifest,  that  it  was  the  intention  of  both 
parties  to  provide  the  strongest  security  possible  for  the  payment 
of  the  money  designed  to  be  secured,  at  the  day  stipulated ;  but, 
after  all,  it  was  only  as  security  that  the  conveyance  was  made. 
While,  on  the  one  hand,  Edwards  stated,  if  he  did  not  pay  the 
money  at  the  time  agreed  upon,  he  must  lose  his  land ;  on  the 
other.  Brown  stated,  that  he  held  the  land  as  security  for  the  pay- 
ment of  the  money.  The  original  note  was  probably  given  up 
at  the  time  the  deed  was  made,  but  the  amount  to  be  paid  was 
specified  in  the  agreement  to  reconvey,  which  constituted  the 
defeasance.  That  contained  a  covenant  on  the  part  of  Edwards 
to  pay  the  amount  of  the  note,  with  twelve  per  cent,  interest. 
This  covenant  to  pay  $195,  with  interest,  superseded  the  necessity 
of  retaining  the  note,  and  made  it  proper  and  consistent  that  it 
should  be  given  up.  In  cases  of  this  sort,  the  real  character  of 
the  arrangement  may  as  often  be  gathered  from  the  nature  of 
the  transaction  and  character  of  thie  circumstance  as  from  the 
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express  declaration  of  the  parties.  These,  when  considered,  can 
leave  the  mind  in  but  little  doubt  on  the  subject.  It  is  mani- 
fest, beyond  contradiction,  that  Brown  did  not  wish  to  become 
the  real  purchaser  of  the  land ;  but  he  wanted  his  money  at  the 
time  agreed  upon.  Edwards  did  not  wish  to  part  with  the  land, 
but  desired  to  give  Brown  the  most  perfect  security  upon  it, 
that  the  money  should  be  promptly  paid.  The  value  of  the  land, 
as  compared  with  the  amount  of  money  to  be  paid,  is  strongl}- 
indicative  of  the  character  of  the  transaction.  The  land  was 
worth  from  $600  to  $S00,  while  the  money  due  and  to  be 
secured  was  but  about  $200.  Both  parties  expressed  the  inten- 
tion at  the  time  of  the  transaction,  that  if  the  money  was  not 
paid  at  the  day  stipulated.  Brown  should  have  the  right  to  sell 
the  land  to  the  first  purchaser,  to  raise  the  money.  Could  it 
have  been  the  intention  of  the  parties,  that  Brown  should  retain 
the  surplus  of  the  money  to  be  realized  for  the  land  after  pay- 
ing the  amount  due  him  ?  That  would  clearly  have  been  carry- 
ing the  transaction  beyond  the  evident  intention  of  both 
[*-i31]  *parties.  No  speculation  was  designed  for  Brown,  but  a 
security  that  he  should  certainly  realize  his  mone}'.  If 
that  was  the  case,  then  the  arrangement  amounted  to  a  mort- 
gage. If  it  was  a  mortgage  at  the  time,  it  must  ever  bear  that 
character.  The  agreement  to  reconvey  upon  the  payment  of  the 
amount  for  which  the  convej^ance  was  made,  with  interest,  was 
made  at  the  same  time  of  the  conveyance,  and  in  pursuance  of 
the  same  agreement,  and  was  a  part  of  the  same  transaction ; 
and  they  must  both  be  taken  together,  as  constituting  one  entire 
arrangement,  as  much  so,  indeed,  as  if  they  had  both  been 
written  upon  the  same  piece  of  paper,  and  expressly  referring  to 
each  other.  Had  they  been  thus  executed,  they  would  have 
constituted  a  mortgage,  not  only  in  substance,  but  in  form  also. 
A  court  of  chancery  disregards  the  form,  and  seeks  for  the  sub- 
stance of  the  transaction.  It  is  by  no  means  necessary,  in  or- 
der to  constitute  a  mortgage,  that  the  deed  and  defeasance 
should  be  contained  in  the  same  instrument,  or  that  they  should 
even  refer  to  each  other.  Their  connection  may  be  shown  l)y 
parol.  Indeed,  it  is  not  absolutely  necessary  that  the  defeas- 
ance should  be  in  writing  at  all.  The  conveyance  may  be  abso- 
lute on  its  face,  find  yet  it  may  be  shown,  by  parol,  that  it  was 
intended  only  .is  a  set-urity  for  the  payment  of  money,  when  it 
will  be  treate.i  iu  njuity  as  a  mortgage.  These  principles  are 
too  familiar  to  ..];iirc  authorities  for  their  support. 
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This  is  a  case,  however,  where  we  are  of  the  opinion,  that  the 
purchaser  was  entitled  to  the  value  of  the  improvements,  which 
he  had  made  upon  the  premises,  during  the  time  he  was  in  pos- 
session under  the  title  which  he  had  purchased.  There  is  no 
reason  to  douht  that  he  supposed  that  his  title  was  good,  and 
that  he  made  the  improvement  in  good  faith,  believing  the  land 
to  be  his  own,  and  not  with  the  view  of  enhancing  the  redemp- 
tion money.  In  addition  to  this,  the  executors,  whose  business 
it  was  to  redeem  the  land  from  the  mortgage,  stood  by  and  saw 
thb  improvements  made,  without  asserting  their  right,  and  ex- 
pressing their  intention  to  redeem.  Loomis  testifies,  that  in  a 
conversation  he  had  with  Henderson,  one  of  the  executors,  re- 
lating to  the  improvements  which  Miller  was  making  on  the 
premises,  when  Harvey,  another  executor,  stated  that  "it  would 
be  time  enough  for  Miller  to  quit  when  the  executors  forbid 
him."  Improvements  thus  made  in  good  faith,  and  especially 
when  made  with  the  knowledge,  and  without  the  disapprobation 
of  the  executors,  should  be  allowed  to  the  purchaser  when  the 
party  applies  to  a  court  of  equity  to  redeem.  The  decree  will, 
therefore,  have  to  be  reversed,  and  the  suit  remanded,  with  in- 
structions to  the  circuit  court  to  make  a  reasonable 
and  just  *allowance  to  Miller,  for  the  value  of  the  im-  [*432] 
provements  which  he  has  placed  upon  the  premises. 
4  Paige,  58. 

It  may  also  be  remarked,  that  interest  should  have  been  al- 
lowed between  the  time  of  entering  the  decree  and  the  payment 
of  the  redemption  money.  This  was  no  doubt  omitted  through 
inadvertence  in  drafting  the  decree. 

The  decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 


Barbee  Bill,  impleaded  with  Samuel  Care,  Plaintiff  in  Error, 
V.  The  People,  Defendants  in  Error. 

EREOE  TO  THE  EECORDEE'S  COUET  OF  THE  CITY  OF   CHICAGO. 

Pkoyince  or  the  jtjky — Peactice. — "Where  there  is  a  conflict  of  testimony, 
the  decision  as  to  its  effect,  should  be  left  to  the  jury. 

A  judge,  in  a  criminal  trial,  should  not  express  an  opinion  as  to  the  facts  of 
the  case,  which  may  influence  the  action  of  the  jury. 

A  court  may  properly  correct  counsel  when  they  mistake  the  evidence,  or  as- 
sume as  facts  what  is  not  proved. 
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Samuel  Caer,  Catharine  Carr,  and  Barber  Bill,  were  indicted 
for  unlawfiill}^  feloniously,  forcibly,  and  by  intimidation,  making 
an  assault  upon,  and  then  and  there  one  bank  bill  of  the  value 
of  five  dollars,  did  of  the  personal  goods  of  one  S.  C,  rob,  &c. 
On  the  trial  of  the  cause,  it  appeared  that  a  dispute  arose  about 
the  purchase  of  a  bottle  of  champagne,  which  S.  C.  refused  to 
pay  for;  Barber  Bill  threatened  S.  C.  with  violence,  unless  he 
would  pay  for  the  wine ;  that  he  then  gave  a  five  dollar  bill  to 
pay  for  the  wine ;  that  Mrs.  Carr  came  into  the  room  at  this 
juncture,  &c.  The  question  in  controversy  was  as  to  the  point  of 
time  when  Mrs.  Carr  entered  the  room  where  the  disj)ute  arose. 

In  the  course  of  the  argument  for  the  defendants,  their  coun- 
sel stated  to  the  jury  that  the  evidence  was,  that  the  defendant, 
Catharine  Carr,  did  not  come  into  the  bar  room  where  the  scene 
described  by  the  witnesses  occurred,  until  after  the  time  the 
prosecuting  witness  had  laid  the  money  on  the  counter  of  bar  ; 
when  the  court  interrupted  the  counsel,  and  stated  to  him,  in 
the  presence  and  hearing  of  the  jury,  that  such  was  not  the 
evidence  in  the  case. 

Barber  Bill  sued  out  this  writ  of  error.  The  cause  was  tried 
at  July  term,  1S53,  of  the  Eecorder's  Court  of  Cook  county, 
Pi.  S.  Wilson,  presiding. 

[*433]     *Phelps  and  McGire,  for  plaintiff  in  error. 

Wallace,  for  the  people. 

Treat,  C.  J.  The  counsel  for  the  prisoner  had  a  clear  right 
to  insist  before  the  jury,  that  Mrs.  Carr  did  not  go  into  the  room 
where  the  alleged  robbery  was  committed,  until  the  prosecutor 
had  laid  the  money  on  the  counter.  The  witness  Burk  swore 
expressly  that  such  was  the  fact ;  and  she  was  flatly  contradicted 
by  the  prosecutor.  This  conflict  of  testimony  presented  a  ques- 
tion for  the  decision  of  the  jur3\  It  was  for  them,  and  not  the 
court,  to  determine  which  of  the  witnesses  was  to  be  believed. 
The  court  erred  in  saying  to  the  counsel,  in  the  presence  and 
hearing  of  the  jury,  that  there  was  no  evidence  showing  that 
Mrs.  Carr  went  into  the  room  after  the  prosecutor  had  deposited 
the  money  on  the  counter.  It  was  expressing  an  opinion  as  to 
the  facts  of  the  case,  which  may  have  influenced  the  action  of 
the  jury,  and  thereby  have  operated  to  the  prejudice  of  the 
I^risoners.  It  may  have  had  the  same  effect  upon  the  jury,  as 
if  the  court  had  directed  them  to  disregard  the  testimony  of 
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Biirk  altogether.  As  her  statements,  if  true,  sustained  the 
counsel's  position,  the  jury  would  naturally  conclude  from  the 
remark  of  the  judge,  that  he  regarded  the  witness  as  unworthy 
of  credit.  It  is  peculiarly  the  province  of  a  jury  to  pass  upon 
the  credibility  of  a  witness.  A  court  may  properly  correct  coun- 
sel when  they  mistake  the  evidence,  or  assume  as  facts  what  is 
not  proved  ;  but  there  was  no  occasion  for  any  such  interference 
iu'tliis  case.  There  was  testimony  tending  to  sustain  the  posi- 
tion taken  by  counsel ;  and  it  was  the  right  of  the  prisoners  to 
have  it  considered  by  the  jury. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Jiulgmeiit  reversed. 


Geoege  Gates,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 

EKKOE  TO  LA  SALLE. 

Jurors — CHALiiENGE. — A  jnror  ought  to  stand  indiflferent  between  the  prose- 
cution and  the  accused,  and  where  a  juror  was  challenged  on  his  statement  on 
oath  that  no  degree  of  circumst:antial  evidence  would  induce  him  to  render  a 
verdict  of  guilty  against  the  prisoner  charged  with  a  capital  offence: — 

Held,  that  the  challenge  was  properly  allowed. 

Held,  also,  that  a  challenge  was  properly  allowed,  when  a  juror  stated 
on  oath  *that  he  should  be  very  reluctant  to  render  a  verdict  of  guilty,  even  [*4:34] 
if  his  judgment  was  convinced  of   the  prisoner's  guilt;  but  he  did  not 
know  but  that  he  might  be  starved  to  render  it. 

Witnesses — Practice. — The  court  may,  in  its  discretion,  permit  witnesses 
to  testify  in  chief  on  the  part  of  the  prosecution,  whose  names  have  not  been 
furnished  to  the  prisoner  prior  to  his  arraignment. 

Evidence— Confessions — Admissibility  of — Deceit. — Confessions  in- 
duced by  the  appliance  of  hope  or  fear  are  not  admissible  in  evidence;  but  if 
facts  are  elicited  by  such  confession,  they  may  be  given  in  evidence.  So  where 
a  witness  oifered  to  render  such  assistance  to  a  prisoner  charged  with  murder, 
as  he  might  desire,  and  the  prisoner  requested  him  to  tell  his  brother  to  write 
that  letter,  and  that  he,  the  witness,  would  then  place  the  letter  in  the  post-office 
at  a  particular  place,  and  the  uitness  carried  the  message,  obtained  the  letter,  and 
instead  of  placing  it  in  the  office  delivered  it  to  the  prosecutor,  and  it  was  read 
in  evidence  on  the  trial: — 

Held,  that  it  was  rightly  received  in  evidence,  and  the  fact  that  the  prisoner 
was  deceived  by  the  witness,  did  not  render  the  evidence  inadmissible. 

Same — Former  declarations  of  witness. — That  the  former  declarations 
of  a  witness,  whose  credibility  is  attacked,  may|be  given  in  evidence  to  corrobo- 
rate his  testimony  in  certain  cases,  is  well  settled,  though  whether  they  are  ad- 
missible in  all  cases,  the  authorities  are  conflicting,  and  the  question  is  here 
expressly  waived. 

Cited:  Witness  not  named  on  indictment:  70  111.  175;  74  111.  147;  92  111.  600; 
95  111.  402.     Admissibility  of  former  corroborating  declarations:  68  111.  543,  544. 
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Held,  thnt  evidence,  showing  that  a  confedeinte  of  the  prisoner  and  the  pris- 
oner had  money  in  their  possession  immediately  after  the  mnrder,  similar  to  the 
money,  both  in  amount  and  description,  known  to  have  been  in  possession  of  the 
murdered  man,  coupled  with  the  fact  that  both  the  jirisoner  and  his  confederate 
were  destitute  of  money  prior  to  the  murder,  is  admissible. 

This  cause  was  tried  at  the  May  term,  1853,  of  the  La  Salle 
Circuit  Court,  Leland,  Judge,  when  the  plaintiif  in  error  was 
convicted  of  the  murder  of  Daniel  Liley,  and  sentenced  to  be 
executed,  from  which  judgment  the  plaintiff  in  error  prosecuted 
his  writ  of  error. 

Treat,  C.  J.  George  Gates  was  convicted  of  the  murder  of 
Daniel  Lile}^,  and  sentenced  to  be  executed.  Several  exceptions 
were  taken  in  the  course  of  the  trial,  which  will  be  considered 
in  their  order. 

First.  A  juror  stated  on  oath,  that  he  had  no  conscientious 
scruples  against  finding  a  man  guilty  of  an  offence  punishable 
with  death,  where  the  proof  was  positive,  but  no  degree  of  cir- 
cumstantial evidence  would  induce  him  to  render  such  a  verdict ; 
that  before  he  would  find  a  verdict  of  guilty,  he  should  require 
the  positive  testimony  of  a  witness  who  saw  the  crime  commit- 
ted. Another  juror  stated  on  oath,  that  he  should  be  very 
reluctant  to  render  a  verdict  of  guilty  of  an  offence  punishable 
with  death,  even  if  his  judgment  was  convinced  of  the  prisoner's 
guilt;  that  he  would  probably  be  the  last  juror  to  agree  to 
such  a  verdict,  but  he  did  not  know  but  that  he  might  be  starved 
to  render  it ;  he  thought  he  should  hang  the  jury,  and  thus 
defeat  a  verdict  of  guilty.  The  prosecution  challenged 
[*435]  *these  jurors  for  cause,  and  the  challenges  were  allowed 
by  the  court. 

A  juror  ought  to  stand  indifferent  between  the  prosecution 
and  the  accused.  He  should  be  in  a  condition  to  find  a  verdict 
in  accordance  with  the  law  and  the  evidence.  On  this  princijDle, 
it  is  a  good  cause  of  challenge  to  a  juror  in  a  capital  case,  that 
he  has  conscientious  scruples  on  the  subject  of  punishment  by 
death,  that  will  prevent  him  from  agreeing  to  a  verdict  of  guilty. 
Commonwealth  v.  Lesher,  17  Serg.  &  Rawle,  155;  The  People 
V.  Damon,  13  Wend.  351;  Gross  v.  The  State,  2  Carter,  329; 
United  States  v.  Cornell,  2  Mason,  91 ;  United  States  v.  Wilson, 
Bald.  TS.  It  would  be  but  a  mockery  to  go  through  the  forms  of  a 
trial,  with  such  a  i:)erson  upon  the  jury.  The  prisoner  would 
not  be  convicted,  however  conclusive  the  proof  of  his  guilt. 
And  although  these  jurors  did  not  profess  to  entertain  scruples 
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to  the  same  extent,  yet  neither  of  them  was  competent  to  try 
the  case.  Their  minds  were  not  in  a  copdition  to  decide  the 
issue  according  to  the  law  and  the  evidence.  One  of  them 
would  not  agree  to  a  verdict  of  guilty  except  a  witness  testified 
that  he  saw  the  murder  committed ;  and  yet  it  is  well  settled, 
that  a  prisoner  may  be  convicted  upon  circumstantial  evidence 
only.  The  present  case  shows  the  utter  incompetency  of  such 
a  juror.  No  witness  was  present  when  the  crime  was  perpe- 
trated ;  and  yet  the  evidence  leaves  not  a  doubt  on  the  mind  of 
the  guilt  of  the  prisoner.  If  he  had  been  suffered  to  go  upon 
the  jury,  a  mistrial  would  have  been  the  certain  result.  The 
other  juror  was  equally  incompetent.  He  would  not  agree  to 
a  verdict  of  guilty  upon  either  positive  or  circumstantial  proof, 
unless  compelled  to  do  so  from  sheer  physical  necessity.  Per- 
sons thus  indisposed  to  execute  the  laws  should  never  be  called 
upon  as  jurors  to  administer  them.  It  would  be  an  idle  cere- 
mony to  swear  such  men,  well  and  truly  to  try  the  issue  between 
the  people  and  the  prisoner,  and  a  true  verdict  to  render  accord- 
ing to  the  law  and  the  evidence.  The  challenges  were  properly 
allowed. 

Second.  The  court  permitted  two  witnesses  to  testify  in  chief 
on  the  part  of  the  prosecution,  whose  names  were  not  furnished 
to  the  prisoner  prior  to  his  arraignment.  Before  these  witnesses 
were  called,  the  counsel  for  the  prosecution  notified  the  prisoner 
that  they  intended  to  introduce  them,  and  also  furnished  him 
with  a  statement  of  the  facts  they  expected  to  prove  by  them ; 
and  at  the  same  time  they  filed  affidavits,  in  which  they  stated 
that  they  did  not  previously  know  any  thing  of  the  witnesses, 
nor  of  the  facts  to  which  they  would  testify. 

The  statute  makes  it  the  duty  of  the  foreman  of  the 
grand  *jury,  to  indorse  on  the  indictment  the  "names  [*436] 
of  the  witnesses,  upon  whose  testimony  the  same  shall 
have  been  found."  E.  S.  ch.  58,  §  3.  It  further  declares: 
"Every  person  charged  with  treason,  murder,  or  other  felonious 
crime,  shall  be  furnished,  previous  to  his  arraignment,  with  a 
copy  of  the  indictment,  and  a  list  of  the  jurors  and  witnesses." 
E.  S.  ch.  30,  §  ISO.  In  reference  to  these  provisions,  this  court 
decided  in  the  case  of  Gardner  v.  The  People,  3  Scam.  83,  that 
the  prosecution  is  not  restricted  to  the  list  of  witnesses  furnished 
to  the  prisoner  before  his  arraignment ;  but  that  the  court,  in 
the  exercise  of  a  sound  discretion,  may  permit  the  prosecution 
to  introduce  other  witnesses.  It  was  said :  "Taking  these  two 
statutes  together,  it  is  evident  that  the  list  of  witnesses,  which 
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is  required  to  be  furnished  to  the  prisoner,  prior  to  the  arraign- 
ment, is  to  be  composed  of  the  witnesses  indorsed  on  the  indict- 
ment by  the  foreman  of  the  grand  jury."  Again:  "We  think 
that  the  prosecution  is  not  confined  to  the  hst  of  witnesses  in- 
dorsed on  the  indictment,  and  furnished  previous  to  the  arraign- 
ment ;  but  that  the  circuit  court,  in  the  exercise  of  a  sound 
discretion,  and  having  a  strict  and  impartial  regard  to  the  rights 
of  the  community  and  the  prisoner,  may  permit  such  other  wit- 
nesses to  be  examined  as  the  justice  of  the  case  may  seem  to 
require."  That  case  seems  to  be  conclusive  of  the  question. 
The  counsel  for  the  prosecution  were  not  aware  of  the  existence 
of  the  evidence,  either  when  the  prisoner  was  arraigned,  or  when 
he  was  put  upon  his  trial.  They  could  not,  therefore,  have  fur- 
nished him  with  the  names  of  the  witnesses.  They  notified  him 
as  soon  as  the  testimony  was  discovered,  and  thus  gave  him  as 
full  an  opportunity  to  meet  and  explain  it  as  the  circumstances 
of  the  case  permitted.  The  discretion  of  the  court  was  very 
properly  exercised.  If  testimony  could  not  be  received  under 
such  circumstances,  as  it  was  well  remarked  in  Gardner  v.  The 
People,  "Many  offenders  would  go  unpunished,  not  on  account 
of  their  own  innoeence,  nor  of  the  negligence  of  the  State's  at- 
torne}',  but  by  a  defect  in  the  law  itself,  or  a  narrow  and  illib- 
eral construction  of  it,  not  sanctioned  by  reason  or  justice." 

Third,  John  Devol  testified  that  he  was  sent  by  the  sheriff  to 
have  an  interview  with  the  prisoner,  and  learn  from  him  what 
he  could  about  the  murder  of  Liley ;  the  prisoner  was  then  in 
jail  on  another  charge,  and  had  not  been  arrested  for  this  offence  ; 
the  witness  assured  the  prisoner  that  he  was  charged  with 
committing  the  murder,  and  that  officers  were  then  in  pursuit 
of  him ;  the  witness  told  the  prisoner  he  was  willing  to  assist 
liim,  and  would  do  whatever  he  desired ;  the  prisoner  then  re- 
quested the  witness  to  go  to  his  brother,  John  Gates, 
[*437]  *and  tell  him  to  "write  that  letter,"  and  directed  the 
witness  to  take  the  letter  to  Chicago  and  put  it  in  the 
post-office ;  the  witness  delivered  the  message,  and  John  Gates 
immediately  wrote  the  letter ;  the  witiiess  handed  the  letter  to 
the  sheriff',  and  it  was  read  in  evidence  on  the  trial ;  it  purported 
to  be  written  at  Chicago  by  Liley,  and  was  addressed  to  Hilton, 
with  whom  Liley  resided  prior  to  his  death,  and  it  stated  that 
Liley  would  be  absent  for  some  months.  All  of  this  evidence 
was  objected  to  as  inadmissible.  The  general  rule  is,  that  con- 
fessions made  by  a  prisoner  under  the  influence  of  promises  or 
threats,  are  not  admissible  in  evidence  against  him.    Confessions 
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induced  by  the  appliances  of  hope  or  fear,  are  not  regarded  as 
vohmtarily  made,  and  are  therefore  not  to  be  relied  on  as  true. 
But  if  facts  are  elicited  by  such  confessions,  they  may  be  given. 
in  evidence ;  as  where  stolen  goods  are  found  in  the  place  indi- 
cated by  the  prisoner.  His  statement  is  thus  shown  to  be  true, 
and  not  to  have  been  fabricated  by  reason  of  any  inducement ; 
and  it  is  competent  to  give  the  statement  in  evidence,  in  connec- 
tion with  proof  of  the  finding  of  the  goods.  2  Hawkins'  P.  C. 
ch.  46,  §  36;  1  Greenl.  on  Ev.  §§  231,  232.  And  confessions 
may  be  received  in  evidence  though  induced  by  deception  prac- 
ticed on  the  prisoner,  or  by  false  representations  made  to  him 
for  the  purpose,  if  the  inducement  was  not  calculated  to  produce 
an  untrue  confession ;  as  where  a  prisoner  in  jail  asked  the 
turnkey  to  put  a  letter  in  the  post-office  for  him,  and  on  his 
promise  to  do  it,  the  prisoner  handed  him  a  letter  addressed  to 
his  father,  which  the  turnkey,  instead  of  putting  in  the  post- 
office,  sent  to  the  prosecutor,  and  it  was  read  on  the  trial.  Eex 
V.  Derrington,  2  Carr.  &  Payne,  418;   1  Greenl.  on  Ev.  §  229. 

In  this  case,  if  the  prisoner  had  made  confessions  to  the  wit- 
ness, they  would  have  been  receivable  in  evidence.  The  witness 
made  neither  promises  nor  threats  to  induce  him  to  confess. 
He  simply  offered  to  render  the  prisoner  such  assistance  as  he 
might  desire.  But  no  confessions  were  in  fact  made.  The 
prisoner  was  not  inclined  to  make  a  confidant  of  the  witness. 
He  would  only  trust  him  to  carry  an  ambiguous  message  to  his 
confederate  in  guilt,  and  then  to  convey  a  letter  from  that  con- 
federate to  the  post-office.  The  fact  that  he  was  deceived  by  the 
witness,  did  not  render  the  evidence  inadmissible.  If  the  witness 
had  deposited  the  letter  in  the  post-office,  it  would  have  been 
competent  evidence  against  the  prisoner,  in  connection  with 
I'.roof  that  it  was  written  at  his  instance.  The  letter  and  the 
attendant  circumstances  were  properly  admitted. 

Fourth.  The  prisoner  called  witnesses  to  show  that  the 
character  of  Devol  for  truth  and  veracity  was  bad  ;  and 
he  proved  *that  an  indictment  was  then  pending  against  [*438] 
Devol  for  being  accessory  after  the  fact  to  the  murder  of 
Liley.  The  court  thereupon  allowed  the  prosecution  to  prove 
by  the  sheriff,  that  Devol  on  commg  out  of  the  jail,  and  before 
seeing  John  Gates,  gave  the  same  account  of  the  interview  with 
the  prisoner.  This  testimony  was  objected  to  as  inadmissible. 
There  seems  to  be  a  conflict  of  authority  upon  the  question. 
Whether  the  former  declarations  of  a  witness  whose  credibility 
is  attacked,  may  be  given  in  evidence  to  corroborate  his  testi- 
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mony.  It  will  not  be  necessary  in  this  case,  to  determine  which 
is  the  better  general  rule.  The  authorities  all  agree  that  the 
former  statements  of  the  witness,  may  in  some  instances  be  in- 
troduced for  the  purpose  of  sustaining  his  testimony ;  as  where 
he  is  charged  with  testifying  under  the  influence  of  some  motive 
prompting  him  to  make  a  false  statement,  it  may  be  shown 
that  he  made  similar  statements  at  a  time  when  the  imputed 
motive  did  not  exist,  or  when  motives  of  interest  would  have  in- 
duced him  to  make  a  different  statement  of  facts.  So  in  contra- 
diction of  evidence  tending  to  show  that  the  witness's  account  of 
the  transaction  w'as  a  fabrication  of  a  recent  date,  it  may  be 
shown  that  he  gave  a  similar  account  before  its  effect  and  opera- 
tion could  be  foreseen.  1  Starkie's  Ev.  1S7  ;  1  Phillips'  Ev.  308  ; 
Eobb  V.  Hackley,  23  Wend.  50. 

The  testimony  of  the  sheriff  was  properly  admitted  to  sustain 
the  credibility  of  the  witness.  From  the  fact  that  an  indictment 
was  then  pending  against  the  witness,  the  position  would  have 
been  taken  before  the  jury,  that  he  testified  under  a  strong  in- 
ducement to  relieve  himself  from  all  suspicion,  by  showing  that 
the  prisoner  and  John  Gates  were  the  guilty  parties.  His  state- 
ment to  the  sheriff  before  he  was  accused,  and  before  he  carried 
the  message  from  the  prisoner  to  John  Gates,  was  made  when 
no  such  motive  existed,  and  when  he  could  not  possibly  foresee 
the  result  of  his  interview  with  the  prisoner.  If  John  Gates 
had  refused  to  write  the  letter,  the  interview  would  not  have  re- 
sulted in  any  material  evidence  against  the  prisoner. 

Fifth.  It  appeared  in  evidence  that  Liley  had  a  considerable 
sum  of  money  just  before  he  was  murdered,  and  that  immedi- 
ately afterwards  the  prisoner  and  John  Gates  had  about  the 
same  amount  of  money  of  the  same  description.  The  evidence 
also  tended  to  show  that  the  prisoner  was  previously  without 
money.  The  court  permitted  the  prosecution  to  prove  that  John 
Gates  was  previously  destitute  of  money,  and  could  not  pay  the 
smallest  demands  agamst  him.  This  was  done  by  proof  of 
his  own  declarations,  made  in  reference  to  those  demands 
and  other  business  transactions.  It  is  insisted,  that 
[*439]  *these  declarations  were  not  admissible.  We  think  the 
court  committed  no  error  in  admitting  them  in  evidence. 
It  was  clearly  competent  to  prove  in  that  way  that  John  Gates 
was  without  money.  And  that  fact  had  a  bearing  on  the  ques- 
tion of  the  guilt  of  the  prisoner.  The  fact  that  John  Gates  had 
no  money  before  the  murder,  and  that  he  afterwards  had  money 
resembling  that  belonging  to  Liley,  taken  in  connection  with  the 
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circumstances  of  his  writing  the  letter  to  Hilton,  tended  to  show 
either  that  he  received  the  money  from  the  prisoner,  or  that  they 
both  participated  in  the  commission  of  the  crime.  In  either 
point  of  view,  the 'evidence  was  admissible. 

Some  exceptions  were  taken  to  the  refusal  of  the  court  to  give 
certain  instructions,  but  they  present  substantially  the  same 
questions  that  have  already  been  discussed. 

The  judgment  must  be  af&rmed. 


Judgment  affirmed. 


Jackson  Perry,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 

EEKOE  TO  THE  KECORDEE'S  COUET  OF  THE  CITY  OF  CHICAGO. 

Practice — Wkit  of  erkok. — Criminal  cases  from  the  Eecorder's  Coiirt  for 
the  city  of  Chicago,  must  be  removed  by  writ  of  error,  and  the  writ  must  emanate 
from  the  Supreme  Court. 

The  motion  made  in  this  case  will  be  found  stated  in  the 
opinion  of  the  court. 

W.  Wallace,  R.   S.  Blackwell,  and  H.  F.  Waite,  for  the 
motion. 

P.  Ballingall  and  A.  Voss,  contr&. 

Treat,  C.  J.  Perry  was  convicted  in  the  Recorder's  Court  of 
the  city  of  Chicago,  of  an  assault  with  intent  to  commit  murder, 
and  sentenced  to  be  imprisoned  in  the  penitentiary  for  the  term 
of  four  years.  He  then  sued  out  a  writ  of  error  from  this  court, 
which  the  counsel  for  the  People  now  moves  to  dismiss,  on  the 
ground  that  a  writ  of  error  does  not  lie  in  such  a  case.  The 
11th  section  of  the  act  establishing  the  Recorder's  Court  reads 
thus :  "Appeals  may  be  taken  from  said  court  to  the  circuit 
court  of  Cook  county  in  all  cases,  in  the  same  man- 
*ner  that  appeals  may  be  taken  to  the  supreme  court ;  [*440] 
and  upon  such  appeals  cases  may  be  assigned,  and  the 
like  proceedings  had  as  upon  assignments  of  error  in  the  supreme 
court."  This  section  is  not  broad  enough  to  embrace  cases  like 
the  present.  It  is  restricted  in  its  operation  to  cases  in  which 
appeals  may  be  prosecuted  from  the  circuit  courts  to  the  supreme 
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court.  Such  is  the  full  scope  and  design  of  the  section.  It 
makes  no  j)rovision  for  cases  in  which  appeals  cannot  be  taken, 
hut  leaves  them  to  be  governed  by  the  general  provisions  of  the 
statute.  It  prescribes  no  mode  for  removing  this  class  of  cases 
into  a  superior  court,  and  they  are  consequently  to  be  reviewed 
in  the  way  provided  by  the  general  law.  An  appeal  cannot  be 
presented  in  a  criminal  case,  and  the  only  mode  in  which  it 
can  be  reviewed  is  by  writ  of  error.  The  statute  declares  that 
"writs  of  error  in  all  criminal  cases  not  capital,  shall  be  con- 
sidered as  writs  of  right  and  issue  of  course."  The  act  in  ques- 
tion does  not  authorize  a  writ  of  error  to  issue  out  of  the  circuit 
court,  and  as  a  matter  of  necessity  it  must  emanate  from  this 
court. 

The  motion  is  denied. 

Motion  denied. 


The  People  of  the  State  of  Illinois,  on  the  relation  of  El- 
dredge  S.  Ja-Nney,  Appellants,  r.  The  Mississippi  and  Atlantic 
Eailroad  Company,  x\ppellees. 

APPEAL  FEOM  CLARK. 

The  Atlantic  and  Mississippi  Railroad  Companj'  is  a  valid  and  subsisting  cor- 
poration, expressly  invested  with  power  to  construct  the  road  contemplated  by 
its  organization. 

This  was  a  proceeding  b}'  quo  warranto,  to  test  the  validity  of 
the  organization  of  the  Mississipj^i  and  Atlantic  Railroad  Com- 
pany, as  the  same  existed  under  the  general  railroad  law. 

The  record  shows,  that  Alfred  Kitchell,  the  State's  attorney 
for  the  fourth  judicial  circuit,  comprising  the  county  of  Clark, 
being  absent,  and  not  attending  to  the  duties  of  his  office,  it  was 
ordered,  that  Charles  H.  Constable  be  appointed  State's  attor- 
ney for  the  term,  or  until  the  State's  attorney  should  appear 
and  resume  the  duties  of  his  office. 

At  the  May  term  of  the  Clark  Circuit  Court,  Harlan, 
[*4:41]  Judge,  *i-)residing,  Eldredge  S.  Janney  filed  his  affidavit, 
setting  out,  that  the  said  company  had,  for  the  space  of 
six  months,  in  the  said  county  of  Clark,  used,  and  was  still 
using,  certain  liberties,  privileges,  and  franchises,  to  wit,  of 
being  capable,  in  law,  of  purchasing  and  holding  real  estate  and 
personal  property  necessary  for  the  construction,  equipment,  and 
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operating  a  railroad  from  a  convenient  point  on  the  State  line 
on  the  east,  to  connect  with  the  Terre  Haute  and  Eichmond 
Kailroad,  taking  its  course  thence  through  the  counties  of  Clark, 
Cumberland,  and  through  or  near  the  north-west  corner  of  Jas- 
per county,  &c.,  to  terminate  at  or  near  Illinois  Town,  on  the 
Mississippi  Eiver,  and  for  the  erection  of  all  necessary  build- 
ings, &c.,  for  the  use  of  the  same ;  also,  the  following  liberties, 
privileges,  and  franchises,  to  wit,  that  of  obtaining  and  holding 
by  gift,  grant,  or  purchase,  the  right  of  way  for  said  railroad, 
to  cause  a  survey  or  surveys  thereof  to  be  made,  to  enter  upon 
lands  and  waters  for  that  purpose,  and  to  receive  and  hold  real 
estate  and  other  property,  to  aid  in  the  construction,  &c.,  of 
said  railroad,  &c.,  to  intersect  and  unite  with  other  railroads, 
&c.,  to  transport  passengers,  freight,  &c.,  for  compensation,  and 
to  do  all  other  things  as  fully  as  if  incorporated  by  law,  with 
ample  authority  and  capacity  for  those  purposes. 

Upon  this  affidavit,  the  State's  attorney  filed  his  information 
in  the  name  of  the  people,  charging  that  the  said  company  had 
usurped,  and  was  usurping  the  said  liberties,  privileges,  and 
franchises,  &c.,  and  prayed  the  advice  of  the  court  in  the  prem- 
ises, and  that  due  process  of  law  should  issue,  &c.,  to  ascertain 
by  what  warrant  the  said  company  claimed  to  have,  use,  and 
enjoy  the  liberties,  privileges,  and  franchises  aforesaid,  &c. 

The  company  waived  process  and  entered  their  appearance, 
and  filed  a  plea,  setting  out  the  law  to  provide  for  a  general 
■system  of  railroad  incorporations,  and  the  articles  of  associa- 
tion of  the  said  company  thereunder,  and  the  subsequent  pro- 
ceedings, and  that  by  means  thereof,  the  said  company  was 
created  and  constituted  a  body  politic  and  corporate  in  fact, 
and  so  continue  to  be,  and  therefore  entitled  to  have,  use,  and 
enjoy  all  the  rights,  liberties,  franchises,  privileges,  and  immu- 
nities granted  and  conferred  by  the  said  act,  and  to  do  all  the 
things  complained  of  against  them  by  the  said  writ,  &c.,  and 
prayed  judgment,  &c. 

To  this  plea,  the  State's  attorney  interposed  a  demurrer,  upon 
which  issue  was  taken,  and  the  whole  was  submitted  to  the 
court  for  decision. 

The  court  overruled  the  demurrer  to  the  plea,  and  adjudged 
that  the   company  might  have  and  enjoy  all  the  said 
rights,  lib*erties,  privileges,  and  franchises  claimed  by    [*4-J:2] 
their  plea,   and  gave    judgment  against  the  informant 
for  costs.     Whereupon  the  State's  attorney  prayed  an  appeal  ; 
which  was,  by  agreement,  to  be  taken  to  the  third  general  divi- 
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sion  of  the  State,  to  be  held  at  Ottawa,  to  be  heard  at  the  then 
next  term  of  said  court. 

The  cause  was  heard  at  June  term,  and  taken  under  advise- 
ment. 

Subsequently  the  following  proceedings  were  had  in  the 
case : — 

And  for  a  further  plea  in  this  behalf,  the  said  defendants,  by 
feave  of  the  court,  first  had,  and,  by  the  agreement  of  the  par- 
ties, hereto  show  to  the  court,  that  heretofore,  to  wit,  on  the  7th 
day  of  January,  a.  d.  1854,  Joel  A.  Matteson,  who  was  then  the 
governor  of  the  State  of  Illinois,  duly  elected,  quahfied,  and 
commissioned  at  Springfield,  in  said  State,  issued  his  proclama- 
tion ;  which  proclamation  was  in  substance  as  follows : — 

J.  A.  Matteson,  governor  of  the  State  of  Illinois.  To  all  to 
whom  these  presents  shall  come,  greeting : 

^Yhereas,  it  is  provided,  by  the  tenth  section  of  the  fourth 
article  of  the  Constitution  of  this  State,  that  the  governor  may, 
on  extraordinary  occasions,  convene  the  general  assembly  by 
proclamation ;  and  whereas,  there  are  matters  of  importance 
which,  in  my  estimation,  require  the  early  attention  of  the  gen- 
eral assembly. 

Now,  therefore,  I,  Joel  A.  Matteson,  governor  of  the  State  of 
Illinois,  by  virtue  of  tfie  provision  of  the  Constitution  aforesaid, 
do,  by  this  my  proclamation,  convene  the  general  assembly,  and 
appoint  Thursday,  the  9th  day  of  February,  1854,  for  the  meet- 
ing thereof,  at  which  time,  the  members  of  the  senate  and  house 
of  representatives  will  assemble  in  the  city  of  Springfield,  and 
give  consideration  to  the  subject-matters  embraced  in  the  objects 
herein  set  forth,  to  wit : — 

To  district  the  State  into  senatorial  and  representative  dis- 
tricts. 

To  amend  charters  of  towns,  cities,  railroads,  ferries,  dikes, 
and  plank  roads,  and  to  extend  the  same. 

To  amend  the  school  law,  and  provide  a  superintendent  of 
common  schools  for  the  State. 

To  prevent  Eastern  manufacturers  and  jobbers  from  selling 
their  accumulated  stocks  of  goods  by  samples. 

To  amend  the  township  organization  law. 

To  pass  an  act  in  relation  to  the  interest  of  the  State  in  the 
swamp  and  other  lands  in  St.  Clair  county. 

To  amend  the  law  establishing  county  courts,  and  to  grant  a 
change  of  venue  in  certain  cases. 
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*To  pass  laws  recognizing  the  existence  of,  and  con-  [*443] 
ferring  additional  powers  upon  corporations  formed, 
or  which  may  be  formed  prior  to  the  action  of  the  legislature 
thereon,  under  the  act  to  provide  for  a  general  system  of  rail- 
road incorporations,  approved  November  5th,  1849,  declare  the 
peculiar  utility  of  their  works,  sanction  the  routes  and  termini 
thereof,  and  authorize  the  construction  of  the  same. 

To  locate  State  roads,  and  pass  acts  in  relation  to  public  roads. 

To  authorize  counties  to  borrow  money  for  the  erection  of 
county  buildings,  and  to  issue  bonds  therefor,  and  make  provi- 
sion for  paying  the  interest  on  the  same ;  and  also  to  define  and 
establish  the  boundaries  of  counties. 

To  appropriate  the  seminary  fund  for  the  endowment  of  an 
industrial  university. 

To  ^mend  the  act  in  relation  to  swamp  lands. 

To  authorize  the  board  of  supervisors  of  McHenry  county  to 
appropriate  money  for  educational  and  other  purposes. 

To  amend  the  law  creating  the  recorder's  court  of  the  city  of 
Chicago. 

To  charter  a  gas-light  company  in  the  city  of  Springfield. 

To  pass  laws  to  consolidate  railroads  and  plank  roads  in  this 
State,  and  with  railroads  and  plank  roads  in  other  States ;  to 
make  a  mutual  interest  of  the  same,  and  to  allow  one  to  take  the 
name  of  the  other,  as  the  directors  of  the  corporation  may  agree 
in  this  State,  and  with  roada  in  other  States ;  and  to  pass  such 
laws  as  will  fully  carry  out  the  object  as  above ;  to  issue  bonds 
by  roads  so  consolidated,  to  bear  interest  as  may  be  agreed  upon. 

To  settle  and  adjust  matters  with  the  commissioners  and  les- 
sees of  the  Gallatin  county  saline.' 

To  pass  such  law  in  relation  to  the  county  seat  of  Logan 
county  as  may  seem  expedient. 

To  provide  for  defraying  the  expenses  of  the  special  session 
of  the  general  assembly ;  to  improve  the  streets  and  square 
around  the  State  house ;  to  complete  public  buildings ;  and  for 
transcribing  records  of  fund  commissioner's  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and 
caused  the  great  seal  of  State  to  be  affixed. 

Done  at  the  city  of  Springfield,  this  7th  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
four,  and  of  the  independence  of  the  United  States,  the  seventy- 
eighth.  (Signed,)  J.  A.  Matteson. 

By  the  Governor. 

Alexandek  Starne,  Secretary  of  State. 
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[*444]  *And  they  aver  that,  on  said  9th  day  of  February, 
A.  n.  1854,  the  legisLature  of  said  State  of  IlHiiois,  con- 
vened at  Springfield,  in  pursuance  of  said  procLamation,  and  at 
their  said  session  then  and  there  began  and  held,  an  act  was 
passed  by  the  general  assembly,  in  due  form  of  law,  which  act  is 
entitled  "An  act  recognizing  and  authorizing  the  construction  of 
the  Mississippi  and  Atlantic  Eailroad,"  which  act  is,  in  sub- 
stance, as  follows : — 

Section  1st.  Be  it  enacted,  by  the  people  of  the  State  of  Illi- 
nois, represented  in  the  general  assembly,  that  the  Mississippi 
and  Atlantic  Eailroad  Company,  as  formed  under  articles  of 
association  filed  in  the  office  of  the  secretary  of  State,  is  hereby 
declared  to  be  a  valid  and  subsisting  corporation,  by  that  name, 
duly  organized  under  and  duly  vested  with  all  and  singular  the 
rights,  privileges,  and  powers  contained  in  an  act,  entitled.  "An 
Act  to  provide  for  a  general  system,  of  railroad  incorporations," 
api^roved  November  5th,  1849;  and  said  company  is  hereby 
authorized  to  commence,  construct,  and  maintain  the  said  Mis- 
sissippi and  Atlantic  Eailroad,  from  a  point  on  the  eastern  line 
of  the  State  of  Illinois,  in  the  direction  of  Terre  Haute,  Indiana, 
to  a  point  on  the  Mississippi  Eiver  at  or  near  Illinois  Town,  as 
in  their  articles  of  association  specified,  in  accordance  with  the 
provisions  of  the  act  hereinbefore  recited,  the  acts  amendatory 
thereof,  and  of  this  act,  and  the  acts  and  proceedings  of  said 
company  hitherto,  in  and  about  tl^  prosecution  and  construc- 
tion of  said  road,  its  crossings,  connections,  and  running  arrange- 
ments with  other  roads  within  the  State,  are  hereby  declared 
valid  and  binding. 

Section  2d.  The  said  Mississippi  and  Atlantic  Eailroad,  is 
hereby  declared  to  be  a  work  of  sufficient  public  utilit}*,  to  justify 
the  taking  of  private  property  for  constructing  and  maintaining 
said  road,  and  the  same  may  be  appropriated  whenever  requisite, 
under  the  provisions  of  the  acts  now  in  force  for  that  purpose. 

Section  3d.  Said  company  shall  have  power  to  borrow  money 
for  the  construction,  equipment,  and  maintenance  of  said  road, 
and  to  issue  its  bonds  therefor  at  such  rate  of  interest  as  its 
directors  may  prescribe,  not  exceeding  seven  per  centum  per 
annum  ;  and  for  security  therefor,  to  mortgage  its  road  property 
and  franchises,  and  any  sale  of  said  bonds  at  less  than  par  shall 
be  as  valid  and  binding  upon  said  company  as  if  the  same  had 
been  sold  for  the  par  value  thereof. 

Section  4th.  Said  company  shall  have  power  to  take  and  hold 
stock  in,  or  loan  its  credit  to  any  railroad  company  within  this 
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State,  whose  road  may  connect  directly,  or  by  connecting  lines, 
with  said  Mississippi  and  Atlantic  Eailroad. 

*Section  5th.  Said  company  is  hereby  empowered  [*445] 
to  construct  so  much  of  the  line  of  road  as  lies  between 
the  eastern  line  of  this  State  and  Terre  Haute,  under  such  pro- 
visions as  may  be  made  by  the  laws  of  the  State  of  Indiana,  or 
to  form  a  connection  with  any  company  that  may  be  organized 
for  that  purpose ;  to  consolidate  the  stock  of  said  companies,  or 
to  lease,  manage,  or  control  the  said  connecting  line  of  road,  ou 
such  terms  as  may  be  agreed  upon  between  the  parties. 

Section  6th.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage ;  which  said  act  was  afterwards,  during  the 
same  session  of  the  general  assembly,  to  wit,  on  the  23d  day 
of  February,  a.  d.  18.54,  signed  and  approved  by  the  governor 
of  said  State  of  Illinois,  and  became  a  law,  and  is  now  a  law  of 
said  State,  in  nowise  amended  or  repealed. 

And  the  said  defendants  aver,  that  by  virtue  of  the  laws  of 
this  State  theretofore  existing,  and  by  virtue  of  said  above- 
recited  act,  and  under  and  in  pursuance  of  their  organization 
and  articles  of  association  filed  in  the  office  of  the  secretary  of 
State  for  said  State,  and  mentioned  in  the  former  plea  filed 
herein,  they  are  now  a  valid  and  subsisting  corporation,  and 
have  the  right  to  construct  the  railroad  mentioned  and  referred 
to  in  the  above-recited  acts,  and  specified  in  said  articles  of 
association,  in  the  manner  in  said  laws  and  articles  specified ; 
and  this  they  are  ready  to  verify.  Whereupon,  they  pray  judg- 
ment, &c.,  and  that  said  writ  of  quo  warranto  be  dismissed. 

Trumbull  and  Cook,  Attorneys  for  defendants. 

It  is  hereby  stipulated  and  agreed,  by  and  between  the  parties 
to  the  above  entitled  suit,  that  the  defendants  shall  be  permitted 
to  file  the  annexed  plea  in  said  court,  and  the  attorney  repre- 
senting the  people  a  demurrer  thereto ;  and  that  said  plea  shall 
have  the  same  effect,  and  be  considered  by  said  Supreme  Court 
in  the  same  manner  and  with  like  effect,  as  if  this  proceeding 
had  been  commenced  subsequent  to  the  passage  of  the  act  re- 
cited in  said  plea ;  and  said  plea  had,  in  the  proper  time  and 
manner,  been  interposed  in  the  circuit  court  of  said  Clark  county, 
in  connection  with  the  plea  before  filed  herein,  and  a  demurrer 
to  said  plea  overruled  in  said  circuit  court,  and  the  cause  there- 
after removed  to  said  Supreme  Court. 

And  it  is  further  agreed,  that  if  the  defendants  are  now,  by 
virtue  of  the  several  laws  of  this  State,  including  the  act  recited 
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in  the  plea  annexed,  a  valid  corporation,  and  authorized  to  con- 
struct a  railroad  in  the  manner  and  on  the  route  specified  in 
their  articles  of  association,  (which  articles  of  association,  now  on 
file  in  the  office  of  the  secretary  of  this  State,  are  hereby 
[*446]  *made  a  portion  of  this  agreed  case,  to  be  considered  by 
said  court  in  determining  the  same,)  then  the  writ  of 
quo  ivarranto  shall  be  dismissed;  otherwise,  the  proper  judgment 
shall  be  rendered  in  this  court  against  the  defendants ;  and  it  is 
further  stipulated,  that  this  case  may  be  decided  by  said  court 
without  a  rehearing,  at  the  same  time  that  the  original  cause 
could  be  decided  by  law,  if  this  stipulation  had  not  been  made 
a  part  of  the  case ;  either  party  having  leave  to  file  a  written 
brief  or  argument  in  four  days  from  the  filing  of  this  agreement ; 
and  it  is  agreed,  that  the  demurrer  heretofore  filed  shali  be  con- 
sidered as  being  filed  as  to  the  annexed  plea,  in  the  same  man- 
ner as  if  filed  subsequent  to  the  filing  of  the  said  plea. 

Charles  H.  Constable,  Attorney  for  relator,  die. 

Trumbull,  Glover,  and  Cook,  A ttorneijs  for  defendants. 

C.  H.  Constable,  J.  Gillespie,  and  Blackwell  and  Beckwith, 
for  appellants. 

L.  Trumbull,  J.  A.  McClernand,  V.  Worthington,  and  Glover 
and  Cook,  for  appellees. 

Treat,  C.  J.  It  becomes  unnecessary  to  determine  whether 
the  defendant  had  authority  to  construct  the  road  in  question, 
by  virtue  of  the  provisions  of  the  "Act  to  provide  for  a  general 
system  of  railroad  incorjoorations."  Even  if  it  possessed  no 
such  authority  under  that  law,  ample  power  has  been  given  it 
by  subsequent  legislation.  The  "Act  recognizing  and  authoriz- 
ing the  construction  of  the  Mississippi  and  Atlantic  Eailroad, " 
approved  the  23d  of  February,  1S54,  not  only  declares  the  de- 
fendant "to  be  a  valid  and  subsisting  corporation,"  but  expressly 
invests  it  with  power  to  construct  the  road.  This  act  removes 
all  ilifficulty  in  the  case.  If  the  company  had  not  the  right 
originally  to  construct  the  road,  the  legislature  has  expressly 
conferred  it.  If  there  were  defects  in  its  organization,  they  are 
clearly  cured  l)y  this  act.  If  the  company  had  forfeited  its  fran- 
chises, the  State  has  waived  the  forfeiture.  This  court  has  now 
no  power  to  declare  a  forfeiture  for  any  cause  existing  prior  to 
the  passage  of  this  act,  as  the  State  alone  may  insist  upon  or 
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■waive  a  forfeitui^e.  It  is  manifestly  the  duty  of  the  court  to 
affirm  the  judgment  entered  below,  and  thus  leave  the  company 
to  prosecute  the  enterprise  to  completion. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 


*The  People  of  the  State  of  Illinois,  Appellants,  v.    [*-i4T] 
WiLLiAJii  Compher  et  al..  Appellees. 

APPEAL  FEOM  TAZEWELL. 

Action  on  sheriff's  official  bond — Peactice^Jurisdiction. — Where 
a  judgment  is  obtained  by  the  people  of  the  State  of  Illinois,  on  an  official  bond 
against  a  sheriff  and  his  seciirities  for  the  amount  of  such  bond  in  the  circuit 
court  of  Sangamon  county,  or  any  other  county  where  the  suit  may  be  taken  by 
change  of  venue,  and  an  assessment  of  damages  on  breaches  assigned  has  been 
taken  on  such  judgment: — 

Held,  that  a  subsequent  assignment  of  breaches  of  the  covenants  of  the  bond 
by  the  plaintiff,  was  not  a  distinct  action,  but  was  to  be  regarded  as  a  part  of  the 
original  suit,  and  therefore  the  fact,  that  the  defendants  to  the  judgment  resided 
in  a  different  county  from  where  the  judgment  was  rendered,  and  were  served 
with  notice  of  such  subsequent  assignment  of  breaches  in  the  county  where  they 
resided,  did  not  oust  the  court  of  jurisdiction. 

Held,  also,  that  in  order  to  authorize  a  further  assignment  of  breaches,  it  was 
not  necessary,  that  the  default  should  have  arisen  subsequent  to  the  first  assess- 
ment. Any  breach  of  the  condition  of  the  obligation,  for  which  damages  have 
not  already  been  assessed,  forms  the  proper  subject-matter  of  a  new  assignment 
and  assessment. 

Held,  also,  that  the  act  of  the  legislature  giving  time  to  the  defendants  for  the 
payment  of  the  judgment  assessed  on  the  first  assignment  of  breaches,  was  only 
a  release  of  the  judgment  so  fixed  and  determined,  but  not  a  release  of  the  judg- 
ment for  the  penalty  of  the  bond,  nor  for  any  liability  thereafter  to  be  established. 

The  facts  of  this  case  are  set  out  in  the  opinion  of  the  court. 

0.  Peters,  for  appellants. 

The  plaintiffs  were  entitled  to  their  writ  of  inquiry  in  the 
county  of  Tazewell ;  the  original  judgment  having  been  rendered 
there. 

It  is  objected  that  our  practice  act  inhibits  the  institutions  of 
these  proceedings  in  that  county,  E.  S.  413,  §  2,  because  it  is 
not  the  county  of  the  defendants. 

The  proceedings  are  instituted  under  the  18th  section  of  Prac- 
tice Act,  E.  S.  p.  416,  §  18. 

At  common  law,  the  plaintiff,  in  an  action  upon  a  bond  with 
conditions,  could  assign  but  a  single  breach ;  and  this  for  the 

Cited:  63  111.  527;  106  111.  460;  15  Bradw.  191. 
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very  good  reason,  that  if  there  were  one  breach,  the  whole  bond 
Avas  forfeited.  1  Saund.  E.  5S6,  top,  in  note;  Mooney  v.  De- 
merritt,  1  N.  H.  Kep.  188. 

By  the  English  statute  8  and  9  Will.  3,  c.  11,  the  common 
law  was  altered,  and  the  plaintiff  permitted  to  assign  as  many 
breaches  as  he  pleased.  See  Gainsford  v.  Griffith,  1 
[*448]  Sannd.  R.  *58,  note  1,  where  the  2d  sect,  of  act  8  and  9 
Will,  is  given  at  length.  "May"  is  construed  to  mean 
must  or  shall,  so  that  the  plaintiff  in  a  suit  upon  such  bond 
must  assign  his  breaches. 

This  English  statute  was  enacted  to  protect  obligors  of  bonds 
from  penalties,  and  yet  preserve  the  rights  of  obligees.  Thus 
the  act  provides  that  the  plaintiff  may  assign  (shall  assign)  his 
breaches,  and  have  his  judgment  for  the  penalty  and  an  inquiry 
of  the  damages  occasioned  by  the  breaches  assigned;  which 
judgment  is  to  stand  as  security  for  future  breaches ;  and  for 
such  future  breaches  the  plaintiff  may  have  his  scire  facias,  and 
execution. 

Our  statute  was  clearly  intended  to  accomplish  the  same  ob- 
ject, namely,  to  relieve  obligors  from  the  penalty,  and  yet  secure 
obligees  for  the  actual  damages  that  have  occurred  from  breaches 
of  the  bond.  Its  provisions  are  substantially  the  same  as  the 
English  act,  except  the  manner  of  giving  the  notice  for  the  as- 
sessment of  damages  for  other  breaches. 

By  the  English  act,  a  sci.  fa.  goes  to  the  sheriff,  who  is  com- 
manded to  make  it  known,  &c.,  scire  facias,  that  the  assessment 
is  to  be  made,  and  execution  to  issue. 

This  is  only  a  form  of  notice,  a  means  of  giving  a  party  an 
opportunity  to  be  in  court :  our  mode  of  notifying  is  different. 
Instead  of  notifying  by  sci.  fa.,  "the  defendant,  or  his  attorney 
or  agent  shall  have  at  least  ten  days'  notice  in  writing  of  the 
time  of  executing  the  same,'"  namely,  of  the  subsequent  writ  of 
inquiry.  The  manner  of  proceeding  otherwise  is  alike  in  both 
statutes. 

What,  then,  is  the  nature  of  the  proceedings  under  our  stat- 
ute ?  Is  it  a  suit,  an  action,  so  as  to  come  within  the  provisions 
of  sect.  2  of  the  practice  act,  requiring  a  defendant  to  be  sued 
in  his  own  county  ?  For  it  is  conceded,  that  neither  of  the  de- 
fendants reside  in  the  county  of  Tazewell,  where  the  original 
judgment  was  rendered,  and  where  these  proceedings  were  had. 

If  these  proceedings  are  a  suit,  if  this  be  a  suing  of  the  de- 
fendants, then  we  cannot  have  our  assessment  of  damages  in 
the  manner  we  have  attempted. 
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We  insist  then: — 1.  That  this  bond  was  merged  in  the  jiulg- 
ment,  and  no  new  suit  can  be  maintained  upon  it  as  a  bond. 
The  rule  of  law  is  without  exception,  that  a  judgment  upon  a 
bond  or  other  instrument  or  cause  of  action,  merges  the  instru- 
ment, or  cause  of  action,  unless  a  statute  has  changed  the  rule. 

2.  As  before  stated,  the  statute  of  8  and  9  Will.  c.  11, 

was  ^enacted  for  the  benefit  and  protection  of  obligors.  [*449] 
And  when  it  enacted  that  the  plaintiff  may  assign 
breaches,  and  may  have  an  assessment,  &c.,  it  means  that  such 
must  be  the  course ;  it  is  compulsory,  and  this  is  the  only  rem- 
edy. 3  Saund.  Eep.  187,  note  2,  and  authorities  there  cited; 
Hardy  v.  Burr;  Piose  v.  Eoswell,  5  T.  E.  538;  Willoughby  f . 
Swinton,  2  Saund.  E.  550. 

3.  Qo  that  if  the  plaintiffs  are  not  entitled  to  this  remedy, 
they  are  remediless,  and  the  legislature  has  put  it  in  the  power 
of  the  obligors,  in  all  cases,  by  changing  the  venue,  to  bar  all 
subsequent  assessments,  and  all  further  liability.  That  is  to 
nullify  the  act  itself ;  to  take  advantage  of  their  own  act,  to  the 
jnjury  of  all  others  interested  in  the  bond. 

4.  We  say,  then,  that  this  is  not  a  new  suit,  but  a  continuance 
of  the  old  one.  No  new  judgment  is  asked,  but  merely  that  the 
existing  judgment  may  be  enforced  by  a  new  execution. 

A  sci.fa.  may  be  a  new  action,  as  where  it  is  against  bail. 

Or  where  it  is  sued  out  to  repeal  a  patent,  &c.  And,  gener- 
ally, when  it  is  brought  against  one  not  a  party  to  the  former 
judgment,  as  on  a  recognizance,  &c.     6  Dane's  Ab.  463. 

But  when  it  is  against  parties  to  a  judgment  already  rendered, 
then  it  is  a  continuation  of  the  former  action.     6  Dane's  Ab.  463. 

A  sci.fa.  can  only  issue  from  the  court  having  the  record  on 
which  it  is  founded.     Osgood  v.  Thurston,  23  Pick.  n.  110. 

Sci.  fa.  to  revive  a  judgment  is  a  continuation  of  the  former 
suit,  and  the  venue  ought  to  be  laid  in  the  county  in  which  it 
•  was  laid  in  the  original  action.  McGill  v.  Penigo  et  al.,  9  Johns. 
E.  259. 

Sci.  fa.  against  one  charged  as  trustee  (garnishee)  is  not  a 
new  suit,  but  is  an  incident  to,  or  a  part  and  continuation  of, 
the  original  process  ;  and  hence  it  may  be  served  if  defendant  has 
left  the  county  or  State,  &c.     Adams  v.  Eowe,  11  Maine  E.  89. 

So  a  sci.  fa.  on  a  judgment  against  a  sheriff  on  a  bond  is  not 
a  new  action,  but  a  continuation  of  the  former  suit.  State 
Treasurer,  &c.  v.  Foster,  7  Verm.  E.  53. 

And  the  same  doctrine  is  recognized  in  Maine,  though  by  their 
statute,  several  actions  ma^''  be  brought  and  maintained  simul- 
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taneoiisly  upon  the  same  bond.  White,  Treasurer,  &c.  r.  Wil- 
kins,  24:  Maine  R.  299. 

This  question  is  more  distinctly  presented  and  determined  iu 
the  case  of  Dickinson  v.  AUison,  10  Geo.  Eep.  558. 

In  Georgia  there  is  a  constitutional  provision,  like  our  statnie 
provision,  requiring  that  a  defendant  shall  be  sued  in 
[*450]  the  county  *of  his  residence  only.  The  process  was 
sent  out  of  the  county  for  service ;  yet  this  was  holdea 
to  be  regular,  and  upon  the  ground  expressly,  that  the  sci.  fa. 
was  a  continuation  of  the  suit  in  which  the  judgment  was  ren- 
dered, and  not  an  original  action.     See  also,  1  Chitty,  PL  269. 

The  sci.  fa.  is  not  to  revive,  but  to  enforce  the  judgment.  If 
more  than  a  year  and  a  day  has  elapsed,  in  the  case  of  an  ordi- 
nary judgment,  it  must  be  revived  by  sci.  fa.  But  in  the  case 
of  a  bond,  the  sci.  fa.  must  issue,  though  the  year  has  not 
elapsed ;  and  this  is  solely  upon  the  principle,  that  it  is  not  to 
revive  but  to  enforce  the  judgment. 

This  proceeding,  then,  is  not  a  new  action,  but  the  continua- 
tion of  the  former  action ;  and  hence  the  court  in  Tazewell 
county,  and  that  court  only,  has  jurisdiction  of  the  case,  to 
award  a  writ  of  inquiry. 

II.  The  second  point  presented  by  the  oourt  below  on  the 
motion  to  dismiss,  is,  whether  the  sheriff  and  his  sureties  are 
liable  on  his  official  bond  for  taxes  collected  by  him  which  have 
been  assessed  by  a  township  or  school  district  for  the  use  of 
schools. 

Eev.  St.  p.  441,  §  27,  makes  the  sheriff  ex  officio  collector  of 
taxes. 

Eev.  St.  p.  512,  §  84,  authorizes  inhabitants  to  levy  tax  for 
support  of  schools,  &c. 

§  85  provides  for  the  mode  of  assessment  to  be  made  by  clerk 
of  county  court,  and  causing  it  "to  be  set  upon  the  tax  book  to 
be  delivered  to  the  county  collector  for  that  year,"  and  "to  be 
collected  in  the  same  manner  as  State  and  county  taxes." 

By  these  provisions,  this  class  of  taxes  is  to  be  collected  in 
same  manner,  by  the  same  officer,  as  State  and  county  taxes : 
the  sheriff  is  thus  placed  under  same  obligations  and  duties, 
and  he  and  his  sureties  must  necessarily  be  subject  to  the  same 
liabilities. 

N.  H.  Purple,  for  appellees. 

1st.  The  assignment  of  breaches  upon  a  bond  conditioned  for 
the  performance  of  covenants,  &c.,  under  our  statute,  with  a 
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view  to  the  execution  of  a  writ  of  inquiry,  is  the  commencement 
of  a  new  suit. 

2d.  The  circuit  court  of  Sangamon  county  could  not  have 
taken  jurisdiction  either  of  the  subject-matter  of,  or  over  the 
persons  of  the  parties  to,  this  proceeding.  The  same  not  being 
a  matter  affecting  the  interest  or  welfare  of  the  State.  Kev.  St. 
p.  149,  §  51 ;  lb.  p.  413,  §  1  and  2. 

*Proper  construction  of  sec.  51.  It  does  not  mean  [*451] 
that  the  Sangamon  circuit  court  shall  have  jurisdiction 
in  all  cases  where  suits  are  brought  or  may  be  brought  in  the 
name  of  the  people,  &c.,  not  intended  to  include  bonds  of  ex- 
ecutors and  administrators,  probate  justices,  county  recorders, 
guardians,  &c.  Eev.  St.  541-2,  §  27;  lb.  426,  §  3;  lb.  431, 
§  3 ;  lb.  265,  §  5.  But  only  to  cases  where  the  State  has  an 
interest  as  a  party.  True,  where  judgment  is  rendered  on  bond, 
any  person  may  have  a  writ  of  inquiry.  Eev.  St.  516,  §  15. 
This  means  only  such  persons  as,  if  they  had  originally  sued, 
the  court  would  have  had  jurisdiction. 

3d.  If  the  circuit  court  of  Sangamon  county  had  no  jurisdic- 
tion of  the  parties  or  subject-matter,  the  circuit  court  of  Taze- 
well county  had  none  of  course. 

4th.  Because  it  is  not  shown  by  the  record  that  there  was 
ever  any  suit  on  the  original  bond  sued  on,  in  the  Sangamon 
court,  pending  in  the  Tazewell  circuit  court,  or  any  change  of 
venue  from  Sangamon  to  Tazewell,  or  any  judgment  in  the 
Tazewell  court.  There  is  no  averment  of  the  existence  of  any 
such  judgment  in  the  assignment  of  breaches, 

5th.  It  is  not  shown  either  by  the  writ  or  the  assignment  of 
breaches,  that  the  writ  is  issued  as  required  by  law,  to  assess 
damages  for  breaches  happening  after  the  former  judgment  or 
assessment.  Nor  that  the  damages  claimed  have  not  been  pre- 
viously assessed.     Eev.  St.  416,  §  IS. 

6th.  The  sheriff  is  only  liable  to  pay  to  the  treasurer  of  the 
township  on  demand.  It  is  not  shown  that  any  such  demand 
has  ever  been  made.     Laws,  1849,  p.  173,  §  72. 

7th.  The  securities  are  discharged  by  the  act  of  14th  Febru- 
ary, 1851.     Acts  of  1851,  p.  131. 

Treat,  C.  J.  In  September,  1849,  William  Compher,  sheriff 
of  Peoria  county,  with  William  S.  Moss,  Clark  Cleaveland,  and 
Clement  Ewalt,  as  his  sureties,  executed  a  bond  to  the  people  of 
the  State  of  Illinois,  in  the  penalty  of  $62,000,  and  conditioned 
that  he  would  perform  all  the  duties  required  to  be  performed 
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b}-  him,  as  collector  of  Peoria  county,  in  the  time  and  manner 
prescribed  by  law.  In  August,  ISoO,  the  people  brought  a,n 
action  of  debt  on  the  bond,  in  the  Sangamon  circuit  court,  to 
recover  the  amount  of  the  State  tax  for  the  year  1849,  collec^ied 
by  Compher,  and  not  paid  into  the  State  treasury.  The  cause 
■was  removed  to  the  Tazewell  circuit  court ;  and  at  the  Sep- 
tember term,  1850,  of  that  court,  a  judgment  was  rendered 
against  Moss,  Cleaveland,   and   Ewalt,    for  the   penalty  of  the 

bond  as  debt,  and  the  sum  of  $7,072,42,  as  damages, 
[*452]    that  being  *the  amount  of  the  State  tax  received  by 

Compiler,  but  not  paid  over.      That  judgment  was  af- 
firmed in  this  court,  at  the  December  term,  1850. 

On  the  14th  of  February,  1851,  the  legislature  passed  an  act 
in  these  words:  "Whereas  William  Compher,  late  collector  of 
Peoria  county,  has  absconded,  leaving  his  securities  liable  to 
the  State  upon  his  official  bond,  for  the  revenue  collected  by 
him  for  the  year  1849;  and  whereas  judgment  has  been  ren- 
dered by  the  Supreme  Court  of  this  State  against  the  securities 
of  the  said  Compher,  for  the  amount  of  the  revenue  due  the 
State  for  the  year  1849;  now,  therefore.  Be  it  enacted  by  the 
'people  of  the  State  of  Illinois,  represented  in  the  general  as- 
sembly: Section  1.  That  the  securities  of  said  Compher  be  and 
they  are  hereby  required  to  pay  the  costs  of  said  suit,  and  pay 
into  the  State  treasury  the  sum  of  $3,500,  with  interest  thereon, 
on  or  before  the  31st  day  of  December,  1851,  and  that  they  pay 
the  remaining  balance  of  said  judgment,  $3,572.42,  with  inter- 
est thereon,  on  or  before  the  1st  day  of  December,  1852,  Sec- 
tion 2.  That  the  time  shall  be  extended  as  aforesaid :  Provided, 
that  the  judgment  and  execution  issued  thereon  shall  be  and 
remain  a  lien  upon  all  the  real  estate  of  the  said  securities  until 
the  payment  thereof:  Provided,  further,  that  if  said  securities 
shall  well  and  truly  comply  with  all  the  provisions  of  the  first 
section  of  this  act,  then  and  in  that  case  they  sliall  be  and.  hereby 
are  released  from  all  further  liability  on  said  judgment;  but 
if  they  shall  fail  or  neglect  so  to  do,  then  it  shall  be  the  duty  of 
the  auditor  to  proceed  with  the  collection  of  said  judgment  as 
now  required  l)y  law." 

At  the  April  term,  1852,  of  the  Tazewell  circuit  court,  after 
due  notice  had  been  given  to  the  defendants,  and  by  the  leave 
of  the  court,  the  plaintiffs,  for  the  use  of  a  certain  township  in 
Peoria  county,  filed  an  additional  assignment  of  breaches  of  the 
condition  of  the  bond,  alleging  in  substance,  that  Compher,  as 
collector  of  said  county  for  the  year  1849,  collected  and  received 
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the  sum  of  $1,300,  it  being  the  amount  of  the  school  tax  levied 
for  that  3^ear  on  the  property  in  that  township,  and  that  he  had 
■wholly  neglected  and  refused  to  pay  over  the  same  ;  and  a  writ  of 
inquiry  was  thereupon  issued  to  assess  the  damages  under  this 
assignment  of  breaches.  During  the  same  term,  the  defendants 
entered  a  motion  to  quash  the  writ  of  inquiry.  An  affidavit  was 
filed  in  support  of  the  motion,  stating  that  the  defendants  re- 
sided in  Peoria  county,  and  were  there  served  with  notice  of 
the  application  to  assign  further  breaches  of  the  bond  ;  and  that 
they  had  fully  complied  with  and  performed  all  the  terms  and 
conditions  of  the  act  of  the  14th  of  February,  1851. 
*The  chief  grounds  relied  on  to  sustain  the  motion,  were  [*453] 
the  following.  1.  The  court  had  no  jurisdiction  of  the 
persons  of  the  defendants,  or  of  the  subject-matter  of  the  pro- 
ceeding. 2.  The  breach  assigned  did  not  happen  after  the  ren- 
dition of  the  judgment  on  the  bond.  3.  The  defendants  were 
released  from  all  further  liability,  by  the  act  of  the  14th  of  Feb- 
ruary, 1851,  and  the  performance  of  the  conditions  thereof.  The 
court  quashed  the  writ  of  inquiry,  and  dismissed  the  proceeding; 
and  the  plaintiffs  prosecuted  an  appeal. 

1.  The  second  section  of  the  E.  S.  c.  83,  provides:  "It  shall 
not  be  lawful  for  any  plaintiff  to  sue  a  defendant  out  of  the 
county  where  the  latter  resides,  or  may  be  found,  except  in 
cases  where  the  debt,  contract,  or  cause  of  action  accrued  in  the 
county  of  the  plaintiff,  or  where  the  contract  may  have  specific- 
ally been  made  payable."  But  this  provision  is  qualified  by 
E.  S.  c  29,  §  51,  which  declares:  "The  circuit  court  of  Sanga- 
mon county  shall  have  original  jurisdiction  in  all  causes,  suits, 
and  motions,  against  every  person  or  persons,  body  politic  or 
corporate,  in  this  State,  in  which  the  State  shall  be  a  party, 
plaintiff  or  complainant,  whether  such  causes,  suits,  and  motions 
grow  out  of  contracts  expressed  or  implied,  or  out  of  torts  of 
any  nature  or  description  whatever,  affecting  the  interests  and 
welfare  of  the  State. "  By  virtue  of  this  statute,  the  State  may 
commence  a  suit  at  law  or  in  equity  in  the  Sangamon  circuit 
court,  and  process  may  issue  against  the  defendant  to  any 
county  in  the  State.  The  original  action  on  the  bond  was,  there- 
fore, properly  brought  in  that  county.  It  was  also  competent 
to  change  the  venue,  so  as  to  give  the  circuit  court  of  Tazewell 
county  jurisdiction  of  the  cause.  And  that  court  had  authority 
to  render  the  judgment,  as  this  court  decided  in  a  direct  pro- 
ceeding to  reverse  it.  But  it  is  insisted  that  the  court  had  no 
jurisdiction  of  the  present  proceeding,  inasmuch  as  all  of  the 
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defendants  resided  in  Peoria  county,  and  were  there  served  with 
notice.  This  will  depend  upon  the  character  of  the  proceeding. 
If  it  is  to  be  considered  a  distinct  action,  the  position  may  be  cor- 
rect ;  but  if  it  is  to  be  regarded  as  a  part  of  the  original  suit,  the 
position  cannot  be  maintained.  The  K.  S.  c.  S3,  §  IS,  provides: 
"In  actions  brought  on  penal  bonds,  conditioned  for  the  per- 
formance of  covenants,  the  plaintiff  may  assign  as  many 
breaches  as  he  may  think  fit,  and  the  jury,  whether  on  trial  of 
the  issue  or  of  inquiry,  shall  assess  damages  for  as  many 
breaches  as  the  plaintiff  shall  prove,  and  the  judgment  for  the 
penalty  shall  stand  as  a  security  for  such  other  breaches  as  may 
afterwards  happen,  and  the  j)laiutiff  may,  at  any  time  after- 
wards, sue  out  a  writ  of  inquiry,  to  assess  damages  for 
[*4r54:]  the  *breach  of  any  covenant  or  covenants  contained  in 
such  bond  subsequent  to  the  former  trial  or  inquiry." 
The  English  statute,  from  which  this  provision  was  mainly 
taken,  authorized  a  scire  facias  to  issue  upon  the  judgment, 
suggesting  other  breaches  of  the  bond  than  those  originally 
assigned.  Our  statute  dispenses  with  the  issuing  of  a  scire 
facias,  and  authorizes  additional  breaches  to  be  assigned,  upon 
giving  the  defendant  notice.  The  proceeding,  however,  is  sub- 
stantially the  same  in  either  case.  A  scire  facias  to  set  aside 
letters  patent,  or  to  foreclose  a  mortgage,  is  considered  an  orig- 
inal proceeding.  But  a  scire  facias  upon  a  judgment,  is  uni- 
formly regarded  as  but  a  continuation  of  the  former  action. 
Tidd's  Practice,  1096;  Executors  of  Wright  v.  Nutt,  1  Durnford 
&  East,  3S7 ;  McGill  v.  Penigo,  9  Johnson,  259 ;  State  Treas- 
urer V.  Foster,  7  Vermont,  52 ;  Adams  v.  Rowe,  2  Fairfield,  89. 
And  such  must  be  deemed  to  be  the  nature  of  the  present  pro- 
ceeding. It  cannot  be  held  otherwise,  without  denying  all 
further  remedy  upon  the  covenants  in  the  bond.  No  action  can 
be  maintained  on  the  obligation,  for  it  is  merged  in  the  judg- 
ment. The  judgment  is  for  the  entire  penalty,  and  no  further 
proceedings  can  be  had  upon  the  bond,  except  in  the  way  indi- 
cated by  the  statute.  The  suggestion  of  further  breaches  under 
the  statute,  like  the  issuing  of  a  scire  facias  upon  a  judgment, 
must  of  necessity  be  had  in  the  court  where  the  judgment  is 
entered.  The  court  below  had  jurisdiction  of  the  proceeding. 
The  case  of  Dickinson  v.  Allison,  10  Georgia,  557,  is  very  much 
in  point.  The  constitution  of  Georgia  declared,  that  a  party  to 
a  civil  suit  should  not  be  sued  out  of  the  county  of  his  resi- 
dence. Allison  sued  out  a  scire  ficias  from  the  superior  court  of 
Greene  county,  to  revive  a  judgment  rendered  therein  in  his 
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favor  against  Chaffin  and  Dickinson,  both  of  whom  resided  in  a 
different  county,  and  were  there  served  with  copies  of  the  scire 
facias,  A  judgment  was  entered  against  them  on  the  return  of 
the  scire  facias;  and  on  error,  it  was  objected  that  the  process 
improperly  issued  to  a  foreign  county.  The  court  said:  "The 
scire  facias  to  revive  a  judgment,  must  issue  from,  and  be 
returnable  to,  the  court  where  the  judgment  is  rendered.  That 
court  alone  has  jurisdiction.  No  other  court  can  acquire  the 
cause,  for  the  scire  facias  is  but  a  continuance  of  the  original 
action.  Incident  to  the  jurisdiction,  is  the  right  to  issue  pro- 
cess to  bring  the  defendants  before  the  court."  Again:  "Whilst 
it  is  in  the  nature  of  an  action,  yet  we  think  it  is  in  continuance 
of  the  suit  in  which  the  judgment  was  rendered,  and,  therefore, 
not  a  criminal  action ;  and  for  that  reason,  not  such  a  civil  case 
as  the  constitution  contemplates." 

*2.  The  second  ground  of  objection  is  equally  unten-  [*455] 
able.  In  order  to  authorize  a  further  assignment  of  *■ 
breaches,  it  is  not  necessary  that  the  default  should  arise  sub- 
sequent to  the  former  assessment.  It  is  sufficient  that  it  is  for 
another  and  different  breach  than  the  one  upon  which  the  as- 
sessment was  made,  and  that  the  collector  still  continues  in 
default.  Any  breach  of  the  condition  of  the  obligation  for 
which  damages  have  not  already  been  assessed,  forms  the  proper 
subject-matter  of  a  new  assignment  and  assessment.  The 
judgment  entered  for  the  penalty  stands  as  security  for  all 
such  breaches,  precisely  as  if  no  suit  had  been  brought  on  the 
bond.  Such,  we  doubt  not,  is  the  true  construction  of  the 
statute.  It  certainly  was  not  the  intention  of  the  legislature, 
that  the  State,  by  bringing  an  action  on  the  bond,  and  having 
her  damages  assessed,  should  deprive  the  county  and*  townships 
of  all  remedy  upon  the  obligation.  It  was  executed  as  well  for 
their  benefit,  as  that  of  the  State.  The  State  only  claimed  to 
recover  the  amount  of  revenue  due  her ;  leaving  the  county  and 
the  townships  to  assert  their  rights  upon  the  bond,  by  the  as- 
signment of  further  breaches  under  the  statute.  It  was  not  the 
duty  of  the  State  to  suggest  as  a  breach,  the  non-payment  of 
the  county  and  school  taxes.  That  was  a  matter  exclusively 
for  those  corporations.  They  may,  indeed,  assert  their  rights 
in  the  name  of  the  State,  so  far  as  it  may  be  necessary.  Bonds 
of  this  character  are  designed  to  secure  all  parties  interested  iu 
the  collection  and  distribution  of  the  revenue.  But  that  object 
would  be  to  a  great  degree  defeated  by  the  construction  con- 
tended for.     An  assessment  of  damages   at  the  instance  of  a 
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single  party,  would  preclude  all  others  from  a  recovery  upon  the 
bond,  unless  their  right  of  action  accrued  after  the  assessment. 

3.  The  act  of  the  14th  of  February,  1851,  and  the  payments 
made  in  pursuance  thereof,  did  not  exonerate  the  defendants 
from  liability  for  the  county  and  school  taxes.  The  only  object 
of  the  act  was  to  extend  the  time  for  the  payment  of  the  amount 
ascertained  to  be  due  to  the  State.  It  was  not  intended  to  in- 
terfere with  the  judgment  for  the  penalty  of  the  bond,  or  pre- 
clude further  assignments  of  breaches  under  the  statute.  This 
is  manifest  from  a  bare  inspection  of  its  provisions.  The  term 
judgment,  as  used  in  the  act,  refers  merely  to  the  assessment  of 
damages,  and  not  to  the  judgment  for  the  penalty.  The  pre- 
amble recites  a  judgment  "for  the  amount  of  the  revenue  due 
the  State  for  the  year  1849."  This  evidently  refers  only  to  the 
award  of  damages,  to  enforce  which  the  State  was  entitled  to 
execution.  By  the  first  section,  the  defendants  are  required  to 
pay  "the  sum  of  $3,500,  with  interest  thereon,  on  or 
[*456]  before  the  *31st  day  of  December,  1851;"  and  to  pay 
"the  remaining  balance  of  said  judgment,  $3,572.42, 
with  interest  thereon,  into  the  State  treasur}^  on  or  before  the 
first  day  of  December,  1852."  The  aggregate  of  these  sums 
is  the  amount  of  damages  assessed  under  the  assignment  of 
breaches.  The  second  section  provides  that  if  the  payments  are 
made,  the  defendants  shall  be  "released  from  all  further  liability 
on  said  judgment."  The  release  was  to  operate  upon  their  lia- 
bility as  ascertained  and  fixed  by  the  judgment,  and  not  upon 
any  liability  thereafter  to  be  established. 

The  court  erred  in  dismissing  the  proceeding ;  and  its  judg- 
ment is  reversed,  and  the  cause  is  remanded. 

Judgment  reversed. 


John  Glancy,  Appellant,  v.  Samuel  Elliott,  Appellee. 

APPEAL  FROM  MERCER. 

Note — When  due. — A  note  made  payable,  "whenever  the  lands  in  the  late 
pnichivse  in  Iowa  Territory  should  be  advertised  for  sale,"  becomes  due  the 
nioiut>iit  any  part  of  those  lands  are  proclaimed  for  sale. 

Ea'idkncr — Phesumption.— The  presumption  is,  that  the  land  officers  were 
acting  in  the  lino  of  their  authority  in  making  sales  of  public  lands,  and  that  the 
Rale  of  such  lands  dispensed  with  the  necessity  of  direct  proof,  that  they  had 
been  sold  and  advertised  by  order  of  the  president. 

Cited:  16  Dl.  392;  92  111.  28G;  98  III.  204. 
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Practice. — The  ruling  of  a  court  must  be  sustained,  unless  it  affirmatively 
appears  to  be  erroneous. 

Taxes — Liability  for. — Where  a  party  is  in  the  actual  possession  of  lands 
under  a  contract,  which  are  listed  in  his  name,  he  is  personallj'  responsible  for 
the  taxes. 

This  was  an  action  on  the  following  note :  "For  value  re- 
ceived, I  promise  to  pay  to  Samuel  Elliott  or  order,  the  sum  of 
two  thousand  one  hundred  and  twenty  dollars,  payable  when- 
ever the  lands  in  the  late  purchase  in  the  Iowa  Territory  shall 
be  advertised  for  sale,  with  ten  per  cent,  interest  thereon."  The 
plea  was  the  general  issue  with  notice.  The  notice  set  up  partial 
failure  of  consideration ;  that  plaintiff  had  given  to  the  defend- 
ant on  the  second  of  August,  1837,  a  bond  obligating  himself 
to  make,  or  cause  to  be  made  to  the  defendant  a  good  and  suf- 
ficient deed  in  fee-simple  to  certain  lands,  describing  them,  said 
deed  to  be  made  so  soon  as  defendant  should  pay  certain  notes 
specified  in  said  bond,  and  which  were  given  in  considera- 
tion for  land  named  in  said,  bond ;  that  the  said  notes  were 
taken  up,  and  the  one  in  suit  given  in  lieu  and  stead  of 
*them ;  and  that  a  large  part  of  this  note  has  been  [*4:57] 
paid,  to  wit,  the  sum  of  two  thousand  three  hundred 
and  seventy  dollars,  in  principal  and  interest ;  that  the  title  to 
a  portion  of  the  land  had  failed,  as  they  had  been  sold  for  taxes 
by  the  sheriff  of  Mercer  county,  which  lands  so  sold  for  taxes, 
were  of  greater  value  than  the  amount  due  on  the  note. 

The  cause  was  heard  before  0.  C.  Skinner,  Judge,  at  May 
term,  1852,  of  the  Mercer  Circuit  Court,  without  the  interven- 
tion of  a  jury. 

On  the  hearing,  it  was  proved  that  the  late  purchase  lay  west 
of  the  Mississippi  Eiver  in  Iowa ;  was  of  the  Black  Hawk  pur- 
chase ;  and  a  newspaper  was  introduced,  containing  a  procla- 
mation of  the  president,  (the  official  paper  in  Iowa,)  declaring 
that  ninety-five  townships  of  lands,  embracing  a  large  portion 
of  the  lands  in  the  said  purchase,  were  for  sale.  Public  sales 
of  said  lands,  by  the  land-officers,  were  also  proved.  A  tax 
sale  of  a  part  of  the  lands  in  the  bond  was  also  proved. 

N.  H.  Purple,  for  appellant. 
Manning  and  Douglass,  for  appellee. 

Treat,  C.  J.  This  cause  was  tried  by  the  circuit  judge ;  and 
if  the  legitimate  evidence  before  him  warranted  his  finding,  the 
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judgment,  must  be  affirmecl,  although  improper  testimony  may- 
have  been  admitted.  The  note  was  made  payable  "whenever 
the  lands  in  the  late  purchase  in  Iowa  Territory  should  be  adver- 
tised for  sale."  It  became  due  the  moment  the  lands  in  that 
purchase,  or  any  part  thereof,  were  proclaimed  for  sale.  It  was 
not  necessary  that  all  of  them  should  be  first  offered  for  sale. 
The  credit  was  given  until  the  money  could  be  invested  in  lands 
Ij'ing  in  that  portion  of  Iowa.  It  is  a  fair  inference  from  the 
whole  case,  that  the  payee  intended  so  to  invest  the  proceeds  of 
the  note.  The  maker  was  allowed  to  retain  the  money  until  it 
could  be  used  for  that  purpose.  Such,  we  doubt  not,  was  the 
real  understanding  of  the  parties.  The  evidence  clearly  showed 
that  a  great  portion  of  the  land  was  in  market,  long  before  the 
action  was  brought  upon  the  note.  Several  public  sales  of  the 
land  had  previously  taken  place.  It  certainly  was  competent 
to  prove  this  fact  by  parol.  And  this  evidence  dispensed  with 
the  necessity  of  direct  proof,  that  the  land  had  been  advertised 
for  sale  by  the  order  of  the  president.  The  presumption  is,  that 
the  sales  were  made  in  pursuance  of  law ;  in  other  words,  that 
the  ofificers  making  them  were  acting  in  the  line  of  their 
[*4:5S]  authority.  It  appeared  that  the  contingency  *upon 
which  the  money  was  to  become  payable  had  happened ; 
and  the  note  was,  therefore,  properly  received  in  evidence. 

The  case  sufficiently  shows  that  the  plaintiff  offered  to  per- 
form the  contract  on  his  part.  Before  the  commencement  of 
the  suit,  he  tendered  the  defendant  a  deed  for  the  land ;  and 
the  court  held  that  it  was  such  a  deed  as  he  was  bound  to 
make.  The  deed  is  not  set  forth  in  the  bill  of  exceptions,  but 
we  must  presume  that  it  authorized  the  decision  of  the  court. 
The  ruling  of  a  court  must  be  sustained,  unless  it  affirmatively 
appears  to  be  erroneous.  In  the  absence  of  the  deed,  this  court 
cannot  say  that  it  was  improperly  admitted ;  or  that  it  was  not 
such  an  instrument  as  the  plaintiff  agreed  to  execute.  In  order 
to  prevent  any  question  as  to  its  sufficiency,  the  deed  should 
have  been  incorporated  into  the  record. 

The  sale  of  a  portion  of  the  land  for  the  taxes  of  1843,  consti- 
tuted no  defence  to  the  action.  The  evidence  authorized  the  con- 
clusion that  the  defendant  was  in  the  actual  possession  of  the 
land  during  that  year,  claiming  the  same  under  the  contract ; 
and  it  appeared  that  the  land  was  listed  for  taxation  in  his 
name.  This  rendered  him  personally  responsible  for  the  taxes. 
An  action  of  debt  might  have  been  maintained  against  him  to 
recover  tlrem ;  or  payment  might  have  been  coerced  by  distrain- 
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ing  his  goods  and  chattels.  It  may  perhaps  be,  that,  as  between 
the  parties,  the  plaintiff  was  at  law  bound  to  keep  down  the 
taxes,  inasmuch  as  he  had  agreed  to  make  a  good  title  at  a  fu- 
ture day.  But  the  defendant  was  personally  liable  to  the  State 
for  the  taxes,  and  he  should  have  discharged  that  liability,  and 
looked  to  the  plaintiff  for  the  amount  thus  advanced.  He  had 
the  means  of  indemnity  in  his  own  hands.  He  could  properly 
claim  a  credit  on  the  note,  for  so  much  money  paid  to  the  use 
of  the  plaintiff.  The  sale  originated  in  his  own  wrong,  and  he 
should  not  be  permitted  to  take  advantage  of  it  to  defeat  a  re- 
covery by  the  plaintiff.  The  case  of  Voris  v.  Thomas,  12  Illi- 
nois, 4-12,  is  conclusively  in  point. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


*Alexander    K.   Owen,    Plaintiff    in   Error,    v.   James    [*459] 
McKean,  Defendant  in  Error. 

ERROE  TO  GRUNDY. 

SiiANKEK — Evidence  —  Mitigation  of  damages — Retraction. — In  an 

action  of  slander,  testimony  to  prove  that  the  slanderous  words  had  been  used 
by  the  defendant  in  reference  to  a  certain  bill  in  chancery,  which  the  defendant 
at  the  time  supposed  and  believed  the  plaintiff  had  sworn  to,  though  in  fact  it 
was  sworn  to  by  another  person,  and  that  the  allegations  in  said  bill  were  false, 
is  inadmissible  in  evidence  even  in  mitigation  of  damages.  Under  the  general 
issue  in  slander,  the  defendant  will  not  be  allowed  to  prove  the  truth  of  the  charge 
in  mitigation.  A  retraction  of  the  slander  made  so  immediate  as  to  become  a  part 
of  the  res  gestcB,  and  freed  from  all  suspicion  that  it  was  made  by  the  defendant, 
more  for  his  own  protection,  than  for  reparation  to  the  victim  of  his  calumny,  is 
admissible  in  evidence  in  mitigation  of  damages. 

Venue. — The  venue  in  slander  is  transitory,  and  need  not  be  proved. 

This  was  an  action  on  the  case  for  slander  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  in  the  Grundy 
Circuit  Court,  Caton,  Judge,  and  tried  at  the  November  term, 
1847,  before  a  jury,  who  returned  a  verdict  for  the  plaintiff 
below  for  |200,  on  which  judgment  was  entered.  The  defend- 
ant below  sued  out  a  writ  of  error.  The  facts  appear  in  the 
opinion  of  the  court. 

Glover  &  Cook,  and  T.  S.  Dickey,  for  plaintiff  in  error. 

C.  L.  Staebuck,  for  defendant  in  error. 
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ScATES,  J.  The  declaration  avers  that  Owen,  "at  Morris,  in 
the  county  of  Grundy,"  charged  McKean  with  swearing  falsely. 
Plea,  not  guilty.  On  the  trial  McKean  proved  by  several  wit- 
nesses the  speaking  of  the  words  in  the  county,  but  not  in 
Morris ;  that  on  one  or  more  occasions  he  had  reference  to  a 
certain  suit,  by  bill  in  chancery,  in  the  county,  brought  by  the 
county  commissioners  against  him  in  relation  to  a  road,  as  to 
whether  it  was  a  cart-way  or  a  public  highway. 

Another  witness  stated  that  Owen  had  said  in  the  town  of 
Morris,  that  "Mr.  McKean  has  sworn  to  a  lie,  and  I  can  prove 
it  by  the  dockets,"  or  "Mr.  McKean  has  sworn  false,  and  I  can 
prove  it  by  the  dockets ; "  but  which  set  of  words  he  could  not 
state.  They  were  spoken  in  reference  to  the  bill  in  chancery, 
and  while  depositions  were  being  taken  in  the  cause.  McKean 
was  one  of  the  county  commissioners'  complainants.  Owen 
had  seen  the  bill,  and  requested  the  clerk  to  send  his 
[*'460]  solicitor  a  *copy ;  Owen  offered  to  read  the  bill  in  chan- 
cery, and  jurat  thereto,  and  to  prove  that  the  allega- 
tions of  the  bill  were  false ;  that  it  had  been  sworn  to  by 
McGrath,  another  of  the  county  commissioners ;  that  Owen  had 
been  informed  that  McKean  had  sworn  to  it ;  that  prior  to  the 
speaking  of  the  words  it  was  generally  understood  and  suspected 
in  the  community  where  the  parties  lived  that  McKean  had 
sworn  to  the  bill,  and  that  it  was  false ;  that  after  speaking  the 
words,  and  before  the  commencement  of  this  suit,  Owen  exam- 
ined the  bill,  &c.,  and  immediately  after  stated  at  a  public 
gathering  of  people  in  Morris,  that  he  was  astonished  to  find 
that  McKean  had  not  sworn  to  the  bill,  but  that  McGrath  had 
sworn  to  it ;  and  that  until  then  he  had  always  supposed 
McKean  had  sworn  to  it :  all  this,  except  the  jurat  of  the  bill, 
was  rejected  by  the  court;  and  by  the  jurat  it  appeared  that 
McGrath  had  sworn  to  it. 

This  testimony  was  properly  excluded,  not  being  admissible  in 
mitigation,  in  the  manner  it  was  offered,  even  under  the  rule  laid 
down  by  the  authorities,  to  w'hich  Ave  will  advert  in  the  argument. 

The  court  instructed  the  jury,  that  the  place  at  which  the 
speaking  is  charged  in  the  declaration  is  immaterial,  and  proof 
of  the  words  spoken  at  another  place  is  sufficient  to  sustain  the 
declaration ;  that  it  is  not  necessary  to  prove  all  the  words 
charged  in  the  declaration,  but  proof  of  any  of  the  actionable 
words  charged  is  sullicient  to  sustain  the  declaration. 

Tlie  court  refused  to  instruct  the  jury  that  it  was  necessary 
to  prove  the  speaking  of  the  words  in  Morris ;  and  that  malice 
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was  the  gist  of  the  action,  and  that  if  the  jury  believed  from  all 
the  evidence,  that  the  words  were  not  uttered  maliciously,  they 
will  find  for  the  defendant. 

We  are  of  opinion,  that  in  giving  the  former,  and  in  refusing 
the  latter,  the  court  determined  correctly. 

This  court  has  already  decided  the  general  rule  to  be,  that  a 
rumor  of  the  charge  is  inadmissible  in  mitigation.  Young  v. 
Bennett,  4  Scam.  E.  46 ;  and  this  has  been  followed  in  Gilmer 
V.  Eubank,  11  Illinois  E.  274,  and  Hatch  v.  Potter  and  wife,  2 
Gil.  E.  725.  The  testimony  offered  in  this  case  would  not  have 
brought  the  plaintiff  within  the  rule  for  which  he  contended  in 
the  argument,  for  he  still  insisted  upon  proving  the  truth  of  the 
charge  of  a  perjury  having  been  committed  in  swearing  to  the  bill, 
although  he  was  mistaken  in  the  man  that  committed  it.  I 
have  met  no  case  that  allows  the  truth  of  the  charge  to  be 
proven  in  mitigation  under  the  general  issue.  The  greatest  lati- 
tude allowed  has  been  to  show  such  facts  and  circumstances  as 
induced  a  wellgrounded  reason  to  believe,  and  a  belief 
that  *the  words  were  true  ;  but  also  showing  his  mistake  [*461] 
and  the  innocence  of  the  party.  Eoot  v.  King,  7  Cow. 
E.  633,  634;  Beekler  v.  Steever,  2  Whart.  E.  326-8;  Haywood 
V.  Foster,  16  Ohio  E.  90 ;  Wilson  v.  Apple,  3  Ham.  E.  270 ; 
Hotchkiss  V.  Oliphant,  2  Hill,  515;  Jarvis  v.  Hathaway,  3 
Johns.  E.  181 ;  Minesinger  v.  Kear,  9  Penn.  E.  313.  The  case 
of  Hotchkiss  v.  Oliphant,  2  Hill,  515,  goes  much  further  in  an 
obiter  dictum,  than  any  case  I  have  met,  allowing  a  retraction 
to  be  shown  in  mitigation.  When  this  is  the  effect  of  true  pen- 
itence for  the  injury  inflicted,  and  intended  as  an  honorable 
reparation,  and  so  immediate  as  to  become  a  part  of  the  7'es 
gesta,  I  see  no  objection  to  it.  An  honorable  mind  could  have 
as  little  objection  to  receiving  a  like  genuine  reparation  offered 
upon  greater  delay,  and  mature  reflection  and  deliberation ;  but 
at  the  same  time  it  is  liable  to  the  suspicion  of  a  pharisaical 
repentance  intended  more  for  his  own  protection  than  for  repa- 
ration to  the  victim  of  his  calumny ;  and  should,  therefore,  be 
freed  from  all  suspicion  of  this  character  before  it  would  be 
entitled  to  any  consideration  as  evidence  of  a  desire  to  make 
reparation  for  an  injury.  The  proofs  offered  in  this  case  have 
not  the  first  feature  of  such  character.  So  far  from  it,  that  it 
is  an  attempt  with  the  same  calumnious  malignity,  to  make  the 
court  the  medium,  not  only  of  charging,  but  proving  in  his  ab- 
sence, and  without  a  hearing,  a  perjury  upon  McGrath,  and 
offering   this    new  slander   upon    McGrath,   in   satisfaction  to 
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McKean  for  the  former  one  upon  him.  As  if  in  law  it  wonld  be 
less  a  slander,  when  said  of  the  former,  than  of  the  latter.  If 
slander  was  the  favorite  of  the  law,  it  could  not  do  more  to 
encourage,  sustain,  and  promote  it,  than  by  sanctioning  this 
oifer. 

The  venue  in  slander  is  transitory,  and  need  not  be  proved. 
The  allegation  in  this  case  that  the  speaking  was  "at  Morris," 
does  not  make  it  an  allegation  descriptive  of  the  offence,  and 
necessary  to  be  proved ;  it  is  simply  immaterial,  and  so  this 
court  decided  in  a  case  of  assault  and  battery,  Hurley  r.  Marsh 
et  al.,  1  Scam.  E.  329,  which  was  laid  to  have  been  committed 
"at  the  town  of  Montebello."  There  was  no  proof  to  warrant 
the  last  instruction  asked,  and  the  court  will  not  err  in  refusing 
abstract  propositions  of  law.     Hill  v.  Ward,  2  Gil.  E.  293. 

Judgment  affirmed. 


[*462]    *Geoege    T.    Bell,    Appellant,    v.    Joshua    Shkieve, 

Appellee 

APPEAL  FROM  MARSHALL. 

ChatteIi  mortgages — Possession. — Where  a  mortgagee,  nnder  a  chattel 
mortgage,  takes  possession  of  the  mortgaged  property,  under  default  in  the  pay- 
ment of  the  mortgiige,  but  by  mutual  consent  lietween  the  mortgagee  and  mort- 
giigor,  the  day  of  payment  or  ssile  is  delayed,  with  the  privilege  to  the  mortgagor 
of  using  the  property  for  a  certain  purpose,  at  a  specified  time: — 

Held,  that  ui)on  demand  of  the  property  by  the  mortgagor,  not  for  the  tempo- 
rary use,  but  in  right  of  his  own  general  jiroperty,  the  mortg-agee  might  well 
refuse  to  deliver  it  uji  on  such  a  claim  and  demand. 

Held,  also,  that  under  the  same  circumsbiuces,  the  mortgagee  might  refuse  to 
deliver  up  property  which  had  been  substituted  by  the  mortgagor  for  the  mort- 
gaged property. 

This  was  a  suit  in  trover  originally  brought  before  a  justice 
of  the  peace  in  Marshall  county,  by  the  appellee  against  the 
appellant,  and  taken,  by  appeal,  to  the  circuit  court  of  Marshall 
county,  Leland,  Judge,  when  it  was  tried  at  the  January  term, 
1853,  and  judgment  rendered  for  the  appellee,  the  plaintiff 
below.     The  delundant  below  ai)pealed. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

T.  S.  Dicki:y,  for  appellant. 

Cited:  37  lU.  iio. 
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Glover  &  Cook,  for  appellee. 

ScATES,  J.  Upon  the  trial  of  an  action  of  trover  on  appeal, 
the  jury  rendered  a  verdict  for  Shrieve,  the  plaintiff  below,  upon 
the  following  facts  and  instructions ;  the  giving  of  one  of  which 
for  Shrieve,  and  the  refusal  of  a  new  trial,  are  the  errors  relied 
on  here.  On  the  31st  December,  1850,  Shrieve  executed  his 
note  to  Bell  for  $206.50,  payable  1st  November,  1851,  with 
interest.  At  the  same  time,  to  secure  the  payment,  he  executed 
a  mortgage  upon  a  wagon,  harness,  and  two  horses,  one  a  bay, 
the  other  a  sorrel,  called  Bill.  The  defeasance  provided,  that 
the  possession  should  remain  with  Shrieve  until  default,  when 
Bell  might  take  possession,  and  sell  upon  ten  days'  notice. 
There  is  no  evidence  of  any  payment. 

In  the  spring  of  1850,  Shrieve  invited  Perry  to  Bell's  stable,  to 
sell  him  a  bay  horse  in  Bell's  possession,  which  he  called  Shrieve's, 
and  encouraged  him  to  buy,  which  Perry  agreed  to  do  at  $65. 
Upon  Shrieve  offering  to  take  the  horse  away.  Bell  refused  to 
let  him  go,  and  in  the  dispute  between  them,  it  was 
*admitted  that  Bell  had  taken  possession  of  the  Bill  [*463] 
horse  named  in  the  mortgage,  the  fall  of  1851,  to  keep 
through  the  winter  and  spring  work,  and  he  becoming  lame,  this 
bay  horse  had  been  put  in  his  place  by  Shrieve,  and  the  Bill 
horse  taken  away ;  that  he  was  to  have  the  Bill  horse  when  he 
commenced  breaking  prairie  in  the  spring,  which  had  been  com- 
menced at  this  time,  though  sooner  than  usual  for  breaking 
prairie.  Bell  claimed  that  he  was  to  keep  the  horse  until  he 
was  done  ploughing,  and  that  he  could  have  him  on  the  10th 
May,  and  not  sooner.  In  a  conversation,  in  June,  afterwards, 
Shrieve  said  he  had  been  advised  he  could  sue  Bell,  and  make 
him  keep  the  horse  and  pay  for  him,  and  he  intended  to  do  so ; 
but  admitted  that  the  horse  was  in  the  place  of  the  Bill  horse. 

At  the  instance  of  Shrieve,  the  court  instructed  the  jury,  if 
they  believe  from  the  evidence  that  the.  horse  in  controversy 
was  owned  by  Shrieve  in  April  last,  and  that  he  was  entitled  to 
the  possession  of  said  horse  at  that  time,  and  that  the  plaintiff 
made  a  demand  upon  Bell  for  the  horse,  when  the  plaintiff  was 
entitled  to  the  possession,  and  that  defendant  refused  to  give  up 
the  horse  when  demanded,  they  will  find  for  the  plaintiff. 

This  was  objected  to,  and  is  assigned  for  error;  but  we  are 
of  opinion,  was  properly  given. 

The  refusal  to  grant  a  new  trial  is  also  assigned  for  error ; 
and  in  this,  we  are  of  opinion,  the  court  erred. 
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In  relation  to  the  instruction,  we  need  only  remark,  that,  in 
trover,  the  parties  may  mutually  try  their  general  title  to  the 
ownership  or  possession  of  the  property,  or  their  title  to  the  spe- 
cial ownership  or  possession. 

This  instruction  seems  to  have  been  framed  with  the  intention 
of  so  laying  down  the  law  in  relation  to  the  plaintiff's  right  in 
this  case,  and,  we  think,  presents  a  correct  view  of  the  law. 

In  relation  to  the  new  trial,  we  are  of  opinion,  that  the  ver- 
dict was  clearly  against  the  law  and  evidence,  and  the  rights  of 
Bell,  who  had  a  special  right  of  property  and  possession  of  the 
Bill  horse  under  the  mortgage,  for  the  purpose  of  selling  for  the 
payment  of  his  debt,  if  required  by  the  defendant,  or  upon  giv- 
ing notice  without  that  requisition.  The  horse  in  question  being 
exchanged  for  the  Bill  horse,  and  put  in  his  place,  is  held  under 
the  same  right.  The  day  of  payment  or  sale  seems  to  have  been 
delayed,  by  mutual  consent,  until  spring,  or  longer,  and  appar- 
ently with  the  intention  and  understanding  of  allowing  Shrieve 
the  further  use  of  the  horse  when  he  commenced  breaking 
prairie.  But  at  this  time,  instead  of  requesting  the  temporary 
use  of  the  horse,  subject  to  Bell's  lien  and  special  property,  he 
demands  him  in  right  of  his  own  general  property.  Bell 
[*464]  *might  well  refuse  to  part  with  him  on  such  a  claim 
and  demand,  as  inconsistent  with  his  right,  and  by 
which,  had  he  complied  with  it,  he  might  have  even  lost  it.  He 
might  sell  the  horse  with  Bell's  consent.  But  if  he  could  sell 
him  without,  it  could  only  be  upon  obtaining  for  him  his  fair 
value,  and  offering  the  proceeds  to  Bell,  consistent  with  his 
right,  under  the  mortgage,  to  that  value,  under  a  sale. 

As  to  holding  this  horse  in  place  of  the  Bill  horse,  this  case  is 
distinguishable  from  Rhines  v.  Phelps  et  al.,  3  Gil.  R.  463,  in 
two  respects.  There,  the  contest  was  between  mortgagee  and 
creditors  of  mortgagor ;  here,  between  mortgagor  and  mortgagee. 
There,  mortgagee  had  not  taken  possession  of  the  mortgaged 
property,  nor  of  that  substituted  ;  in  this  case,  he  had  possession 
of  both. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Judgment  reversed. 
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Samuel  S.  Kimball  et  al.,  Appellants,  v.  Alphonso  Yates, 

Appellee. 

APPEAL  FEOM  KANE. 

PakoIj  license — Revocation. — A  parol  license  to  cross  a  man's  farm  is  re- 
vocable at  the  will  of  the  party  making  it. 

EoADS — Powek  of  commissioners. — Commissioners  appointed  to  assess 
the  damages  a  party  may  sustain  by  the  opening  of  a  road  across  his  premises, 
have  not  authority  to  make  an  agreement  in  relation  thereto;  and  any  such  un- 
executed agreement  may  be  revoked. 

This  was  an  action  of  trespass  quare  clausum  /regit  by  Yates 
against  Kimball  and  Lambert,  for  entering  upon  the  close  of 
Yates,  and  throwing  down  and  laying  open  certain  fences,  &c.  &c. 

Kimball  and  Lambert  pleaded :  1st.  The  general  issue.  2d. 
That  the  fence  when  they  threw  it  down  inclosed  and  fenced  in 
a  public  highway,  which  run  across  said  highway  and  obstructed 
it,  and  that  they  entered,  if  at  all,  upon  said  close  by  going 
along  a  highway  across  said  close.  3d.  That  they  owned  a  farm 
contiguous  to  the  close  on  which  the  supposed  trespass  was 
committed,  and  that  they  and  others  had  been  accustomed  to 
pass  and  repass  the  close  in  question  on  said  assumed  highway 
for  ingress  and  egress  to  their  farm. 

Issue  was  joined  on  these  pleas,  and  the  cause  was  sub- 
mitted  *to  a  jury,  who  found  a  verdict  for  plaintiff.    [*4:65] 
The  cause  was  heard  before  J.  G.  Wilson,  Judge,  at 
May  term,  1853,  of  the  Kane  Circuit  Court. 

J.  H.  Mayboen,  for  appellants. 

Wells  and  Hakkington,  for  appellees. 

Caton,  J.  This  judgment  must  unquestionably  be  affirmed. 
As  to  the  license  set  up  in  the  defence,  admitting  one  was  ever 
given,  of  which  the  defendant  was  entitled  to  avail  himself,  it 
was  revocable  at  the  will  of  the  plaintiff  at  any  time  before  the 
jDublic  acquired  an  easement  over  the  premises  in  question,  by 
the  establishment  and  opening  of  the  road  in  a  legal  way. 

The  record  shows,  that  no  such  road  was  ever  established  and 
opened.  The  agreement  between  the  plaintiff  and  the  commis- 
sioners appointed  to  assess  the  damages  which  the  plaintiff 
would  sustain  by  the  opening  of  the  road,  was  not  within  the 
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jurisdiction  of  the  coininissioners  to  make;  and,  at  least,  so 
long  as  it  remained  executory,  was  revocable  at  the  will  of  the 
plaintiff,  and  certainly  till  it  should  be  completed  by  the  con- 
struction of  the  fence,  and  the  actual  opening  of  the  road.  This 
was  never  done.  The  plaintiff  always  retained  the  entire  pos- 
session of  the  premises.  He  allowed  bars  and  agate  to  be  erected, 
and  the  public  to  pass  through  them  and  over  his  land  for  a 
time.  But  this  was  a  mere  matter  of  sufferance,  and  he  re- 
tained the  right  to  forbid  it.  He  could  not  be  divested  of  his 
legal  right  to  the  exclusive  possession  of  his  land,  and  the  pub- 
lic invested  with  an  easement  over  it,  till  the  road  had  been 
regularly  laid  out  and  actually  opened,  and  the  damages  paid, 
or  an  actual  or  implied  waiver  by  him  of  his  right  to  claim  dam- 
ages. This  had  never  been  done,  and  his  right  to  exclude  the 
public,  or  any  portion  of  the  public,  from  the  privilege  of  pass- 
ing over  his  premises  was  undoubted.  This  supersedes  the 
necessity  of  examining  the  question  which  was  so  strongly  urged 
at  the  bar,  as  to  whether  the  records  of  the  county  commis- 
sioners' court  could  be  helped  out  or  explained  b}^  parol  evidence  ; 
for  with  all  the  parol  evidence  offered,  the  defendants'  case  would 
not  be  made  out. 

It  is  unnecessary  to  examine  the  instructions  in  detail  which 
were  given  for  the  plaintiff.  They  all  assert  plain  and  simple 
propositions  of  law,  applicable  to  the  case  made  by  the  evidence. 
As  to  the  instructions  asked  for  on  the  part  of  the  plaintiff",  and 
refused  by  the  court,  it  is  sufficient  to  remark,  that  no  exception 
was  taken  to  the  decision  of  the  court  in  refusing  them.  Had 
they  been  excepted  to,  however,  it  would  not  alter  the 
[*466]  case  in  *the  least.  Such  of  them  as  contain  correct 
legal  propositions  in  themselves  were  not  adapted  to  the 
case  in  proof  before  the  jury ;  and  there  not  being  evidence  in 
the  case  which  would  authorize  the  jury  to  apply  the  instructions 
asked,  the  court  did  right  in  refusing  to  incumber  the  case  with 
them. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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Alfeed   Woodward,  Appellant,  v.  Daniel  Woodward, 
Junior,  Appellee. 

APPEAL  FKOM  STAKE. 

Evidence— Admissibi'lity  of  submission  and  awabd.— Where  the  real 
contest  between  the  litigants  is  the  question,  Whether  the  title  to  the  property  iu 
dispute  belongs  to  one  of  the  litigants,  or  a  third  person: — 

Held,  that  a  submission  by  the  litigants  of  the  matters  in  difference  between 
them  and  such  third  person,  to  arbitrators,  and  their  award  thereon,  did  not 
render  such  submission  and  award  admissible  in  evidence  between  them,  as 
without  the  consent  of  such  third  person,  the  award  was  of  no  binding  force. 

Held,  also,  that  when  the  award  did  not  determine  the  ownership  of  property, 
it  was  inadmissible  on  that  ground  upon  the  question  of  title  to  siich  property. 
Under  either  of  the  issues  of  noji  cepit  or  non  detinet,  it  is  incumbent  on  the 
plaintiff  to  prove  that  the  defendant  had  acquired  possession  of  the  property 
wrongfully,  or  that  he  had  it  under  his  control,  and  refused  to  surrender  it  on 
demand. 

This  was  an  action  of  replevin  brought  by  the  appellee  against 
the  appellant,  at  the  September  term,  1851,  of  the  Stark  Cir- 
cuit Court,  Kellogg,  Judge. 

It  was  tried  by  a  jury  at  said  term,  and  verdict  for  plaintiff 
below,  and  judgment  thereon.  The  defendant  below  excepted  to 
the  decisions  of  the  court  below  admitting  certain  evidence  on 
the  trial,  and  appealed. 

The  exceptions  and  facts  sufficiently  appear  in  the  opinion  of 
the  court. 

Peters  and  Shellenberger,  for  appellant. 

Manning  and  Douglass,  for  appellee. 

Treat,  C.  J.  The  court  erred  in  admitting  in  evidence  the 
submission  and  award.  The  case  showed  that  the  real  contest 
between  the  parties  was,  whether  the  property  in  disjDute 
be*longed  to  the  appellee  or  his  father.  Those  proceed-  [*467] 
ings  did  not  tend  to  settle  that  question.  They  neither 
showed  title  in  the  appellee,  or  out  of  the  father.  They  were 
had  without  the  authority  of  the  father,  and  against  his  consent, 
and  consequently  were  not  binding  upon  him.  The  sons,  indeed, 
referred  to  the  decision  of  arbitrators  the  existing  differences 
between  the  appellee  and  their  f«,ther.  But  as  the  latter  did 
not  authorize  the  reference,  nor  assent  to  what  was  done  under 

Citkd:  35  111.  423;  ante,  p.  370. 
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it,  the  award  was  without  any  binding  force.  Even  if  the  sub- 
mission had  been  authorized  by  him,  the  award  would  not  be 
competent  evidence  upon  the  question  of  title  to  the  property. 
The  arbitrators  did  not  undertake  to  determine  the  matter  of 
ownership.  They  simply  decided  that  the  property  alleged  by 
the  appellant  to  belong  to  the  father  was  not  sufficient  in  value 
to  discharge  the  indebtedness  of  the  latter  to  the  appellee. 
They  did  not  determine  that  it  belonged  to  the  appellee ;  nor 
did  they  award  it  to  him  in  payment  of  the  indebtedness.  The 
question  of  ownership  was  left  open  and  undecided.  In  no 
point  of  view  was  the  evidence  admissible.  As  it  may  have 
misled  the  jury,  the  judgment  must  be  reversed. 

The  appellee  was  not  entitled  to  a  verdict  on  either  of  the 
isssues  of  non  cepit  or  non  detinct.  It  was  incumbent  on  him  to 
prove  a  caption  or  detention  of  the  property  by  the  appellant. 
The  evidence  failed  wholly  to  show,  either  that  the  appellant 
had  taken  the  property  or  detained  it  from  the  appellee.  On 
the  contrary,  he  neither  claimed  the  title  nor  interfered  with  the 
possession.  The  property  was  brought  to  his  premises  by  the 
father,  who  resided  with  him,  and  who  claimed  it  as  his  own. 
There  was  nothing  in  the  case  to  show,  that  the  appellee  might 
not  have  obtained  it  without  a  resort  to  legal  process.  As  the 
appellant  did  not  in  any  manner  prevent  the  appellee  from 
recovering  the  possession  of  the  property,  he  was  in  no  default, 
and  ought  not  to  be  compelled  to  pay  the  costs  of  determining 
the  title  to  it.  In  order  to  maintain  the  action,  it  was  necessary 
to  prove  that  the  appellant  had  acquired  the  possession  of  the 
property  wrongfully ;  or,  that  he  had  it  under  his  control,  and 
refused  to  surrender  it  to  the  appellee  upon  demand  by  him. 
See  Ingalls  r.  Buckley,  13  Illinois,  315. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


[*46S]    *  James  A.  Crane  et  al.,  Plaintififs  in  Error,  v.  John  G. 
Caldwell,  Defendant  in  Error. 

ERROR  TO  TAZEWELL. 

JoixT  rriirnASF. — Lien. — Where  two  persons  jointly  purchased  a  tract  of 
land,  and  afti^r  tho  doath  of  one  the  other  pays  up  the  whole  of  the  considera- 
tion, and  the  vendor  conveys  the  premises  to  him  and  the  heirs  of  the  deceased, 
as  tenants  in  common: — 
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Held,  that  there  was  no  lien  on  the  moiety  held  by  the  heirs  to  secure  him  in 
the  repayment  of  the  half  of  the  purchase-money;  that  his  remedy  was  at  law, 
and  not  in  equity,  and  against  the  estate  of  the  deceased,  and  not  the  land;  that 
he  stood  in  no  better  condition  than  the  other  creditors  of  the  deceased. 

This  was  a  suit  in  chancery,  and  bill  filed,  at  the  September 
term,  1847,  of  the  Tazewell  Circuit  Court,  Treat,  Judge.  A 
decree  was  entered  at  said  term,  ordering  the  premises  to  be  sold 
at  public  vendue,  for  cash,  and  after  paying  the  costs,  &c.,  then 
to  pay  the  complainant,  the  defendant  in  error,  the  considera- 
tion money  advanced  by  him,  and  interest  thereon,  and  the 
residue,  one  half  to  be  paid  said  complainant,  and  the  other 
half  to  be  paid  the  administrator  of  Lewis  F.  Crane,  deceased, 
who,  with  the  heirs  at  law  of  said  Lewis,  were  the  defendants 
in  said  suit.  James  A.  Crane,  and  the  other  heirs  at  law  of  the 
said  Lewis  F.  Crane,  deceased,  prosecute  this  writ  of  error. 
The  defendant  in  error  made  default  in  the  Supreme  Court. 

Purple  and  Sanger,  for  plaintiff  in  error. 

Treat,  C.  J.  In  the  opinion  of  the  court,  the  bill  shows  no 
equity  on  its  face,  .  It  simply  alleges,  that  complainant  and 
Crane  purchased  a  tract  of  land  jointly ;  and  that  complainant, 
after  the  death  of  Crane,  paid  the  whole  of  the  consideration, 
and  the  vendor  conveyed  the  premises  to  him  and  the  heirs  of 
Crane,  as  tenants  in  common.  Such  a  state  of  case  does  not 
give  the  complainant  any  lien  on  the  moiety  held  by  the  heirs,  to 
secure  him  in  the  repayment  of  one  half  of  the  purchase-money. 
He  advanced  this  portion  of  the  consideration  for  the  estate 
of  Crane,  and  trusted  to  the  estate,  and  not  to  the  land,  for  pa}'- 
ment.  The  transaction  amounted  to  the  payment  of  so  much 
money  for  the  use  of  the  estate,  which  the  complainant  can 
recover  in  the  appropriate  action.  His  remedy  is  at  law,  and 
not  in  equity.  The  heirs  do  not  hold  the  legal  estate  in  trust  for- 
the  complainant ;  nor  has  he  any  right  in  equity  to  reimburse 
himself  out  of  the  land.  It  is  not  the  case  of  a  result- 
*ing  trust,  for  the  purchase  was  not  made  in  the  name  [*469] 
of  Crane  for  the  use  of  the  complainant ;  nor  was  the 
conveyance  made  to  the  heirs  for  his  benefit.  Crane  was,  in 
equity,  entitled  to  a  moiety  of  a  land ;  and  the  complainant  ad- 
vanced the  purchase-money  to  enable  the  heirs  to  acquire  the 
legal  title.  He  made  the  payment  for  the  benefit  of  the  estate, 
and  not  on  his  own  account.  And  he  must,  like  the  other  cred- 
itors of  Crane,  look  to  the  estate  for  payment.  It  may  be,  that 
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the  heirs  hold  the  land  subject  to  the  paj'ment  of  the  debts 
af:;ainst  the  estate.  But  the  complamant  is  in  no  better  con- 
dition than  the  other  preditors.  The  debts  against  the  estate 
are  to  be  paid  p7'o  rata. 

The  decree  is  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


KiNGSLEY  Himes,  Plaintiff  in  Error,  v.  Jacob  Keighblingher, 
Defendant  in  Error.  :: 

EREOE  TO  KNOX. 

Deeds— Pz-i'mfi  facie  evidence  of  delivery — Escrow— Dajiages. — The 
recording  of  a  deed  affords  prima  facie  evidence  of  its  deliver}'.  A  declamtiou, 
that  counts  on  the  malfeasance  of  a  voluntary  bailee,  is  good .  Therefore  when 
a  deed  is  delivered  to  a  person  as  an  escrow,  and  he  accepts  it  as  siach,  but  after- 
wards and  while  it  so  remains  an  escrow,  wrongfully  and  without  the  consent  of 
the  grantor  who  delivered  the  deed  to  him  as  aforesaid,  causes  it  to  be  recorded 
in  the  county  where  the  lands  described  therein  are  situated,  by  means  whereof 
the  said  grantor  sust<iins  injury,  and  incurs  expense  in  pei-petuatiug  the  testi- 
mony to  show  that  said  deed  was  not  delivered,  he  ig  liable  in  damages  to  the 
grantor  for  such  wrongful  act. 

This  was  an  action  of  trespass  on  the  case,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error  in  the  Knox  Cir- 
cuit Court,  at  the  September  term,  1S52,  Kellogg,  Judge.  A 
demurrer  was  filed  to  the  declaration,  which  was  sustained  by ' 
the  court,  and  judgment  thereon  for  the  defendant  below.  The 
plaintiff  below  sued  out  a  writ  of  error.  The  character  of  the 
declaration  sufficient^  appears  in  the  opinion  of  the  court. 

Manning  and  Douot.as,  for  plaintiff  in  error. 

K.  S.  Blackwell,  for  defendant  in  error. 

Caton,  J.  This  declaration  is  in  case  and  recites,  by  way  of 
inducement,  a  contract  between  the  plaintiff  and  one  Watts,  by 

which  the  former  agreed  to  sell  to  the  latter  certain 
[*470]    premises  for  *the  sum  of  two  hundred  and  fifty  dollars, 

payable  in  specified  instalments ;  a  deed  to  be  executed 
when  a  specified  part  of  the  consideration  was  paid ;  and  it  was 
provided  that  either  party  failing  to  perform  should  forfeit  to 

Cited:  62  111.  25;  75  111.  311;  107  111.  94. 
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the  other  the  sum  of  fifty  dollars,  and  the  agreer^ent  should  be 
void.  The  declaration  further  recites,  that  the  plaintiff  executed 
and  acknowledged  a  deed,  which  is  set  out,  purporting  to  convey 
the  premises  to  Watts,  to  whom,  in  the  presence  of  the  defend- 
ant and  other  witnesses,  he  tendered  the  deed  upon  condition 
that  Watts  should  perform  on  his  part,  which  he  failed  to  do, 
whereupon,  "for  the  purpose  of  enabling  himself  to  show  his 
readiness  and  ability  to  perform,  and  also  for  the  purpose  of 
claiming  and  insisting  upon  the  forfeiture  of  the  said  agreement ; 
the  plaintiff  proposed  to  the  defendant  to  deposit  the  deed  with 
him,  to  be  by  him  safely  kept  for  the  plaintiff,  to  be  identified 
by  the  defendant  as  a  witness,  and  to  be  used  as  evidence  should 
occasion  require  it ;  to  which  proposal  the  defendant  assented, 
and  accepted  the  deed  from  the  plaintiff  for  the  purposes  speci- 
fied and  none  other ;  whereby  it  became  the  duty  of  the  defend- 
ant to  keep  and  retain  the  deed  solely  for  the  purposes  specified 
without  any  gross  negligence  on  his  part,  and  especially  it  be- 
came his  duty  not  to  place  or  cause  to  be  placed  the  said  deed 
upon  record ;  "yet  the  said  defendant,  not  regarding  his  duty  in 
this  behalf,  but  contriving  and  intending  to  wrong,  injure,  de- 
ceive, damnify,  and  defraud  the  said  plaintiff  in  that  behalf, 
afterwards,  to  wit,  on  the  24th  day  of  October,  1848,  and  while 
the  said  defendant  still  retained  possession  of  the  said  deed, 
obtained  as  aforesaid,  to  wit,  at  the  county  aforesaid,  wrongfully 
and  fraudulently,  and  without  the  knowledge  or  assent  of  the 
said  plaintiff,  gave  the  said  deed  to  the  recorder  of  the  said 
county  of  Knox,  and  procured  the  said  recorder  to  record  the 
said  deed  among  the  records  of  his  office  as  recorder  aforesaid, 
as  if  the  said  deed  had  been  delivered  to  the  said  Thomas  F. 
Watts  unconditionally  and  absolutely ; "  whereby  it  was  wrong- 
fully made  to  appear  that  the  plaintiff  had  conveyed  the  prem- 
ises in  question  to  Watts ;  whereby  the  plaintiff  lost  the  profits 
he  might  have  made  by  the  sale  of  the  land,  amounting  to  the 
sum  of  two  hundred  dollars,  and  that  he  was  also  put  to  great 
expense  and  trouble,  and  laid  out  large  sums  of  money,  speci- 
fied, in  instituting  proceedings  under  our  statute  to  perpetuate 
the  evidence  that  the  deed  had  never  been  delivered,  but  that 
it  had  been  only  left  with  the  defendant  for  the  purposes  speci- 
fied, concluding  with  a  proper  averment  of  damages,  &c.  To 
this  declaration  a  demurrer  was  sustained,  to  reverse  which  de- 
cision the  case  is  presented  to  us. 

*This  declaration  does  not  count  on  a  mere  non-feas-    [*47l] 
ance  or  neglect  "on  the  part  of  the  voluntary  bailee  of 
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the  deed,  but  i^  is  for  a  malfeasance,  for  an  affirmative  wrongful 
act.  It  is  admitted  by  the  demurrer  to  the  declaration  that  the 
defendant  went  out  of  his  way,  and  with  the  design  to  injure 
and  defraud  the  plaintiff,  parted  with  the  possession  of  the  deed, 
and  put  it  upon  the  records  of  the  count}-,  and  thus  gave  notice 
to  the  world,  in  an  authoritative  manner,  that  the  plaintiff  had 
conveyed  the  premises  to  Watts.  He  published  to  all  mankind, 
in  the  most  solemn  manner  that  it  could  be  done,  that  the 
plaintiff  had  no  longer  any  title  to  the  premises,  and  made  it 
apparent  that  none  could  negotiate  with  him  for  their  purchase, 
with  any  expectation  of  getting  a  good  title.  The  defendant  was 
certainly  bound  to  conduct  himself  as  fairly  and  justly  in  the 
premises  as  a  stranger  would  have  been,  and  jet  to  have  done 
this  would  have  rendered  a  stranger  liable  for  any  damage  nat- 
urally resulting  from  the  act. 

Although  the  record  would  not  be  conclusive  evidence  of  the 
delivery  of  the  deed,  we  have  no  hesitation  in  saying  that  it 
constitutes  prima  facie  evidence  of  that  fact.  Even  against  a 
stranger  in  possession,  a  certified  copy  of  that  record  is  made,  by 
our  statvite,  competent  evidence  of  a  conveyance  to  Watts, 
against  the  plaintiff  himself  in  an  action  to  recover  the  posses- 
sion, upon  the  mere  affidavit  of  the  stranger  that  it  was  out  of 
his  power  to  produce  the  original  deed,  R.  S.  ch.  24,  §  25, 
And  the  reception  of  such  evidence,  without  any  further  evidence 
of  the  delivery  of  the  deed,  is  a  matter  of  every  day's  practice 
in  our  courts ;  and  an  objection  to  the  record  till  an  actual  de- 
livery is  proved  is  never  thought  of  unless  there  be  some  evi- 
dence tending  to  prove  a  want  of  delivery.  Being  thus  exposed, 
common  prudence  dictated  that  the  plaintiff  should  adopt  some 
measures  to  guard  against  the  dangers  by  which  he  was  thus 
threatened.  This  was  rendered  necessary  by  the  tortious  act  of 
the  defendant,  and  the  trouble  and  expense  of  these  measures 
was  the  necessary  result  of  that  act.  The  measures  adopted 
were  to  perpetuate  the  evidence  showing  that  the  deed  had  never 
been  delivered.  It  was  necessary  and  proper  that  this  evidence 
should  be  spread  upon  the  public  records  of  the  country,  not 
only  to  secure  the  rights  of  the  plaintiff  himself,  but  it  was  due 
to  the  public,  that  none  might  be  left  to  purchase  from  Watts 
his  apparently  good  title.  The  expense  of  these  proceedings  are 
made  the  foundation  of  the  special  damages  claimed  in  the 
declaration,  and  they  are  abundantly  sufficient  in  our  judgment 
to  maintain  the  action.     There  may  be,  and  probably  is  no 
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doubt,  that  a  bill  in  equity  might  *have  been  filed  to  [*4:72] 
cancel  the  record  of  the  deed,  and  thus  remove  the 
cloud  from  the  plaintiff's  title.  1  Paige,  3S4.  But  that  was  not 
the  only,  if  it  was  the  most  effectual  mode  of  accomplishing  the 
desired  object,  and  it  was  not  for  the  defendant  to  dictate  what 
course  the  plaintiff  should  take  to  remedy  the  evil  which  had 
been  wrongfully  brought  upon  him,  so  as  the  remedy  adopted 
was  the  legal  one.  He  might  as  well  complain  that  the  plaintiff 
did  not  employ  a  particular  lawyer.  Shall  the  man  who  mali- 
ciously poisons  me,  complain  that  I  did  not  employ  his  favorite 
physician,  or  that  the  treatment  adopted  was  allopathy  instead 
of  homoeopathy? 

But  it  was  objected,  that  the  declaration  does  not  aver  that 
the  plaintiff  himself  had  title  to  the  land.  That,  we  think,  is 
not  essential  to  the  maintaining  of  the  action,  however  import- 
ant it  may  be  upon  the  assessment  of  the  damages.  The  deed 
at  least,  was  the  plaintiff's  property,  and  he  claimed  to  own  the 
land,  and  he  had  such  a  title  at  least  as  Watts  agreed  to  pur- 
chase. If  in  truth  the  plaintiff's  title  was  defective,  that  would 
not  justify  the  defendant  in  his  wrongful  act.  It  was  not  for 
him  to  judge  of  his  neighbor's  rights,  and  betray  the  trust  re- 
posed in  him.  He  did  a  wrongful  act,  which  resulted  in  a  dam- 
age to  the  plaintiff,  and  for  that  damage  he  must  be  held  liable. 

The  demurrer  was  improperly  sustained  by  the  circuit  court, 
and  its  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alfeed  J.  Hamilton,  Appellant,  v.  Eichard  Hunt,  Appellee. 

APPEAL  FEOM  MARSHALL. 

Sale  of  cattle — Trespass. — Where  cattle  are  sold,  which  are  running  at 
large,  but  with  the  agreement  on  the  part  of  the  seller,  to  point  out  the  cattle  to 
the  purchaser  on  demand: — 

Held,  that  if  the  seller,  when  requested,  pointed  out  to  the  purchaser  wrong 
cattle  through  mistake,  as  those  sold,  which  cattle  were  taken  and  appropriated 
by  the  purchaser,  the  seller  would  be  jointly  liable  with  the  taker,  in  trespass, 
to  the  owner;  though  if  the  person  who  pointed  out  the  cattle  to  the  purchaser, 
at  his  request,  was  a  stranger  to  the  sale,  and  honestly  pointed  them  out,  but  was 
mistaken,  he  would  not  be  liable  as  a  trespasser. 

Peactice. — An  instruction,  not  applicable  to  the  state  of  facts  proved  before 
a  jury,  is  properly  refused  by  the  court. 

Cited:  18  111.  454;  78  111.  64;  6  Bradw.  93,  143. 
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This  was  an  action  of  trespass  to  personal  property,  brought 
originally  by  the  appellee  against  the  appellant,  before  a 
[*473]  justice  *of  the  peace  of  Marshall  County,  and  appealed 
by  Hamilton  to  the  circuit  court  of  said  county,  Leland, 
Judge,  where,  at  the  April  term,  1853,  the  cause  was  again 
tried  and  judgment  rendered  for  the  plaintiff  below.  The  de- 
fendant below  appealed  to  this  court.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

T.  S.  Dickey,  for  appellant. 

0.  Peters,  for  appellee. 

Caton,  J.  The  bill  of  exceptions  shows  so  much  of  the  evi- 
dence as  is  necessary  to  a  proper  understanding  of  the  instruc- 
tion which  was  refused  by  the  court,  and  upon  which  the  case 
is  brought  here  for  review.  It  appears  that  the  appellant  and 
one  Cochran  sold  a  steer  to  Scott,  the  price  of  which  was 
indorsed  upon  a  note  which  he  held  against  them.  The  steer 
was  at  the  time  running  upon  the  prairie,  and  they  agreed  to 
point  him  out  whenever  Scott  should  send  for  him.  While  he 
was  yet  running  at  large  Scott  sold  the  steer  to  Clark.  Clark 
went  after  the  steer  and  called  on  Hamilton  to  point  him  out. 
They  went  out  a  short  distance,  when  Hamilton  pointed  out  a 
red  steer  which  he  said  he  was  sure  was  the  one  which  Scott 
had  bought,  giving  the  ear-marks  of  the  one  sold.  Clark  then 
killed  the  steer,  when  it  was  found  that .  one  of  the  ear-marks 
was  wanting.  Hamilton  then  went  and  examined  some  other 
cattle,  and  soon  returned,  saying  that  he  was  mistaken,  and 
that  the  steer  Scott  had  bought  was  among  the  other  cattle. 
The  steer  which  was  killed  was  older  and  larger  than  the  one 
sold.  The  steer  purchased  by  Scott  had  been  running  on  a 
farm  occupied  by  Hamilton  &  Cochran,  and  Cochran  had  been 
heard  to  call  him  his  own,  and  talked  of  getting  a  mate  for  him. 
For  the  plaintiff,  the  court  instructed  the  jury  that  if  the  plain- 
tiff's steer  was  killed  under  the  direction  of  the  defendant,  he 
was  liable  in  this  action  of  trespass.  The  defendant  then  asked 
the  court  to  instruct  the  jury,  "That  if  the  jury  believe  from 
the  evidence  that  Clark  killed  the  steer  in  controversy,  and  that 
Hamilton  had  nothing  to  do  with  the  killing  directly  or  indi- 
rectly, excejjt  that  Clark  inquired  of  Hamilton,  'what  steer  was 
sold  to  Scott,'  and  Hamilton,  by  mistake,  pointed  out  the 
plaintiff's  steer  to  Clark  as  the  one  that  had  been  sold  to  Scott, 
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that  is  not  such  a  direction  as  is  spoken  of  in  the  instructions 
given  at  the  request  of  the  plaintiff,  and  would  not  constitute  a 
trespass  by  Hamilton."  This  instruction  was  refused,  and  the 
defendant  excepted. 

*It  was  remarked  by  this  court  in  the  case  of  Baxter  [*4:7-i] 
V.  The  People,  3  Gil.  381,  that  "The  object  of  instruc- 
tions is  to  convey  to  the  minds  of  the  jury  correct  principles  of 
law  as  applicable  to  the  evidence  which  has  been  laid  before 
them ;  and  nothing  should  be  given  them  unless  it  will  promote 
that  object."  While  the  party  in  asking  his  instructions  may 
assume  any  reasonable  hypothesis  which  the  evidence  tends  to 
prove,  yet  that  hypothesis  should  be  sufficiently  broad  to  ex% 
elude  others  which  might  be  found  to  be  true  from  the  evidence 
and  which,  if  true,  would  render  the  instruction  improj)er.  Now 
this  instruction  might  or  might  not  be  correct,  depending  upon 
circumstances  which  the  jury  might  find  to  exist  in  the  case. 
Were  Hamilton  a  stranger  to  the  transaction  and  bound  to 
assume,  and  intending  to  assume  no  responsibility  in  relation  to 
it,  and  was  casually  inquired  of  by  Clark  to  point  out  the  steer, 
because  he  was  supposed  to  have  information  on  the  subject; 
and  being  thus  inquired  of  had  unfortunately  made  the  mistake, 
it  may  be  that  that  would  not  so  connect  him  with  the  act  of 
killing  as  to  make  him  a  joint  trespasser  with  Clark.  While  on 
the  other  hand,  if  he  and  Cochran  had  jointly  sold  the  steer 
to  Scott,  who  had  sold  him  to  Clark,  and  under  that  contract 
of  sale  was  bound  to  point  out  the  steer  when  called  upon  for 
that  purpose,  which  seems  to  have  been  the  case  from  so  much 
of  the  evidence  as  is  contained  in  the  bill  of  exceptions,  then  he 
had  assumed  the  responsibility  of  a  direct  party  to  the  transac- 
tion which  would  make  him  liable  for  the  mistake  which  he  com- 
mitted. The  designation  of  the  steer,  under  such  circumstances, 
would  be  the  act  of  delivery,  and  would  constitute  a  direction 
to  Clark  to  take  the  steer,  and  would  make  him  responsible 
for  the  taking  as  much  as  if  he  had  done  it  with  his  own 
hands.  Such  a  state  of  facts  as  is  here  supposed,  and  which 
the  evidence  that  is  given  so  strongly  tends  to  prove,  is  not  ex- 
cluded from  the  minds  of  the  jury  by  the  instruction  asked. 
Had  the  instruction  b^en  given  without  further  explanation,  the 
jury  would  have  understood  that  these  facts  would  not  have 
constituted  that  connection  either  direct  or  indirect  with  the 
killing  of  the  steer,  which  would  make  him  liable.  The  instruct 
tion  was  asked  in  reference  to  the  facts  as  shown  by  the  proof, 
and  if  given  would  have-  been  understood  by  the  jury  as  in- 
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tended  by  the  court  to  apply  to  the  state  of  case  which  had 
been  proved.  It  may  be  msisted  that  the  hypothesis  assumed 
in  the  instruction  does  disconnect  Hamilton  entirely  from  the 
transaction,  except  as  answering  a  simple  inquiry  which  he 
was    not    bound    to  know  that    he    was    answering    correctly, 

and  that  he   designed  to  assume  no  responsibility  in 
[*475]    *reference  to  it ;  yet  such  is  not  the  fair  import  of  the 

words  when  taken  in  connection  with  the  facts  to  which 
the  instruction  was  intended  to  be  applied.  It  would  not  have 
been  so  understood  by  the  jury  to  whom  the  court  was  asked  to 
address  it.  The  circumstances  under  which  Clark  made  the 
inquiry  of  Hamilton  must  necessarily  be  taken  into  considera- 
tion in  order  to  determine  whether  Hamilton  was  bound  to  know 
that  he  gave  correct  information,  and  the  jury  would  unavoid- 
ably have  connected  the  inquiry  as  supposed  in  the  answer  with 
the  circumstances  as  proved  before  them,  and  if  the  counsel  who 
drew  the  instruction  insisted  that  there  was  proof  sufficient  to 
establish  such  a  state  of  case  as  would  exonorate  him,  and  to 
rebut  the  proof  of  the  previous  facts  which,  if  found  true,  would 
charge  him,  the  instruction  should  have  stated  that  it  was 
applicable  only  in  the  event  that  they  found  the  former  to  be 
true  and  not  the  latter.  It  may  be  that  Clark  only  asked  Ham- 
ilton, "What  steer  had  been  sold  to  Scott,"  and  that  the  only 
connection  he  had  with  the  killing  was  to  point  out  the  steer ; 
and  yet  if  he  and  Cochran  had  sold  the  steer  to  Scott,  and 
had  agreed  to  point  him  out  when  required,  and  that  the  inquiry 
had  been  made  in  pursuance  of  that  agreement,  he  was  bound 
to  designate  the  right  steer  as  much  as  if  he  had  sold  him  to 
Clark  at  that  moment.  His  connection  with  the  killing  would 
be  as  direct  in  the  one  case  as  in  the  other,  and  yet  his  liability 
for  the  mistake  might  be  very  different.  In  the  one  case  he 
would  be  certainly  liable,  whatever  may  be  said  of  the  other. 
This  instruction  was  wrong,  because  it  did  not  exclude  the 
hypothesis  that  Hamilton  had  been  a  party  to  the  sale  of  the 
steer,  and  was  bound  to  know  that  he  pointed  out  the  right  one 
to  the  purchaser.  If  this  was  the  case  which  they  found  to  be 
proved,  then  the  instruction  would  undoubtedly  have  misled 
them,  and  it  was  properly  refused  by  the  circuit  court. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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*The  People,  &c.,  ex  relatione  Geokge  Dixon,  v.  Bela    [*476] 

Shaw  et  al. 

EREOE  TO  WINNEBAGO. 

EOCKFOED  BRIDGE — ELECTION  OF  COMMISSIONERS. — Where  by  the  act  for 
the  maintenance  of  the  Rockford  Bridge,  it  was  provided,  that  the  election  of 
commissioners  should  be  at  the  "general  election,"  on  the  first  Monday  in 
August  in  each  year: — 

Held,  that  the  change  of  the  day  for  general  elections  from  August  to  Novem- 
ber, did  not  extend  to  this  act,  which  fixes  a  day  for  the  election. 

Pleading — Certainty. — Certainty  to  a  common  extent  in  general  will  satisfy 
the  requirements  of  the  law,  where  the  substantial  facts  constituting  the  defence 
can  be  put  in  issue. 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
first  filed  in  the  circuit  court  for  the  county  of  Stephenson,  30th 
March,  1850,  upon  change  of  venue  from  Winnebago. 

The  affidavit  of  the  relator,  upon  which  leave  was  obtained 
to  file  the  information,  was  filed  in  the  Winnebago  circuit  court, 
18th  March,  1850.  It  sets  out  part  of  the  Kockford  Bridge  Act 
of  25th  February,  1847,  including  the  clause  requiring  the 
Kockford  Bridge  Commissioners  to  be  elected  at  the  general 
election  ;  aiid  that  ever  since  1st  December,  1849,  the  defendants 
had  usurped,  intruded  into,  and  unlawfully  held  and  executed 
the  office,  powers,  and  rights  of  such  bridge  commissioners, 
without  having  been  elected  thereto  at  any  annual  election,  and 
without  any  legal  warrant,  right,  or  title ;  and  that  so  being 
unlawfully  such  bridge  commissioners,  they  propose  and  intend 
to  levy  a  tax  under  color  of  the  said  act,  upon  the  tax  payers 
of  the  late  precinct  of  Eockford,  of  $800  and  more,  and  that  it 
is  unlawful  for  them  to  levy  such  tax ;  and  that  the  relator  is 
the  owner  of  a  considerable  amount  of  taxable  property  in  the 
precinct. 

On  22d  March,  1850,  the  defendants,  to  show  cause  against 
the  application,  filed  the  affidavit  of  Bela  Shaw,  not  denying  the 
intention  to  levy  the  tax,  but  alleging  that  the  defendants  were 
elected  at  an  election  for  the  choice  of  four  bridge  commissioners, 
6th  August,  1849. 

The  following  is  the  substance  of  the  information : — 

Cited:    70  111.  271 
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In  the  Steplienson  Circuit  Court.     By  change  of  venue  from 
the  county  of  Winnebago;  of  the  term  of  March,  ISoO. 
Stephenson  County,  ss. 

Phineas  W.  Phitt,  State's  attorney  pro  tern,  in  the  county  of 
Winnebago,  of  the  people,  &c.,  duly  appointed  in  the  absence 
of  Alonzo  Piatt,  circuit  attorney  of  the  eleventh  judicial 
[*4T7]  circuit,  *&c.,  who  sues  f4)r  the  said  people  in  this  behalf, 
comes  here,  &c.,  30th  March,  1S50,  and  for,  and  in  the 
name,  and  by  the  authority,  of  the  said  People,  at  the  relation 
of  George  Dixon,  secundum  formam,  &c.,  gives  the  court  to  un- 
derstand and  be  informed,  that  in  and  by  an  act  passed  25th 
February,  1847,  entitled  "An  Act  for  the  maintenance  of  the 
Piockford  Bridge,"  it  was,  among  other  things,  enacted  as  fol- 
lows :  "A  special  tax  is  hereby  authorized  to  be  levied  upon  the 
taxable  property  in  Piockford  precinct,  in  the  county  of  Winne- 
bago, for  the  purpose  of  repairing  and  maintaining  the  bridge 
across  Piock  River,  at  Eockford,  and  defray  the  debt  incurred  in  its 
erection  and  repair."  And  that,  in  another  part  of  the  said  act, 
it  is  enacted  as  follows  :  "Newton  Crawford,  Bela  Shaw,  Ephraim 
Wyman,  and  Daniel  McKenney,  are  hereby  appointed  bridge 
commissioners  of  the  Eockford  Bridge.  And  said  bridge  com- 
missioners and  their  successors  are  hereby  appointed  a  body 
corporate  and  politic,  by  such  name  and  style,  and  are  hereby 
vested  with  power  to  declare  the  amount  of  tax  to  be  levied  on 
the  taxable  property  of  Eockford  precinct  aforesaid,"  meaning 
the'  said  special  tax.  And  in  another  part  of  the  said  act  it  is 
enacted  as  follows:  "Said  commissioners  are  hereby  authorized 
to  appoint  a  treasurer,  to  take  charge  of  the  funds  collected ; 
and  are  also  empowered  to  apply  the  proceeds  of  such  tax  to 
the  maintenance  and  repair  of  the  Eockford  Bridge,  and  to  de- 
fray the  amount  of  indebtedness  incurred  in  erecting  and  repair- 
ing such  bridge."  And  in  another  part  as  follows:  "Said 
commissioners  are  hereby  required  to  keep  said  bridge  in  a  good 
and  safe  state  of  repair,  as  far  as  the  funds  produced  by  such 
tax  will  warrant."  And  in  another  part  it  is  enacted  as  follows  : 
"An  election  for  four  commissioners,  under  this  act,  shall  be 
held  at  the  next  general  election,  on  the  first  Monday  in  August, 
eighteen  hundred  and  forty-seven,  and  every  year  thereafter, 
to  be  elected  by  the  legal  voters  of  Eockford  precinct,"  as  by 
the  act  will  ni(n-e  fully  appear;  and  the  act  still  remains  un- 
repealed. And  the  defendants,  for  the  space  of  one  hundred  and 
twenty  days  now  last  past,  and  more,  without  any  legal  warrant, 
right,  or  title  whatsoever,  have  used  and  exercised,  and  still  do 
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use  and  exercise,  the  said  office  of  bridge  commissioners,  &c., 
to  wit,  at,  &c.,  and  each  of  them  hath  used  and  exercised,  and 
still  doth  use  and  exercise,  the  said  office  of  such  bridge  com- 
missioner, to  wit,  at,  &c.  And  the  defendants  for  and  during 
all  the  space  of  time  last  above  mentioned,  without  any  legal 
warrant,  right,  or  title  whatsoever,  at  Eockford,  &c.,  have 
claimed,  and  still  do  claim,  to  be  bridge  commissioners,  &c.,  un- 
der the  act,  and  each  of  them  hath  claimed,  and  still 
doth  claim,  to  be  one  of  the  said  *bridge  commission-  [*47S] 
ers,  &c.,  and  to  have  and  use  and  exercise  all  the 
powers  and  rights  and  duties  appertaining  to  such  bridge  com- 
missioners ;  which  said  office,  powers,  and  rights,  the  said  de- 
fendants for  and  during  the  whole  time  last  aforesaid,  upon  the 
said  people,  have  usurped,  intruded  into,  and  unlawfully  held 
and  executed,  and  still  do  usurp,  unlawfully  hold,  and  execute ; 
and  each  of  them  hath  usurped,  intruded  into,  and  unlawfully 
held  and  executed,  and  still  doth  usurp,  intrude  into,  and  un- 
lawfully hold  and  execute,  to  wit,  at,  &c.,  in  contempt  of  the 
said  people,  and  to  their  great  damage  and  prejudice,  and  against 
the  peace  and  dignity  of  the  same  people. 

There  is  a  second  count,  like  the  first,  except  that  it  does  not 
quote  any  part  of  the  act,  but  alleges  that  the  defendants,  for 
one  hundred  and  twenty  days  and  more,  had,  without  warrant, 
&c.,  used  and  exercised,  &c.,  the  office,  powers,  and  rights  of 
bridge  commissioners  of  the  Eockford  Bridge,  as  a  body  corj)o- 
rate  and  politic,  appointed  by  a  certain  other  act  of  the  general 
assembly  of  the  State  of  Illinois,  passed  25th  February,  1S47, 
entitled  "An  Act  to  provide  for  the  maintenance  of  the  Eockford 
Bridge." 

The  information  concludes  with  a  prayer  by  the  State's  at- 
torney, praying  the  consideration  of  the  court  in  the  premises, 
and  for  process  against  the  defendants,  to  compel  them,  and 
each  of  them,  to  answer  to  the  said  people,  and  to  show  by  what 
warrant  or  authority  they  claim,  and  each  and  either  of  them 
respectively  claims,  to  hold,  have,  use,  and  exercise  the  office, 
powers,  and  rights  aforesaid. 

The  defendants  entered  their  appearance  in  the  Stej^henson 
Circuit  Court,  9th  September,  1851. 

On  14th  September,  1852,  a  rule  for  plea  was  entered;  and 
on  the  21st,  the  defendants,  by  attorney,  filed  their  plea,  in  sub- 
stance, as  follows : — 
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And  the  said  defendants  come  and  defend  the  wrong  and 
injury,  when  and  where,  &c. ;  and  protesting  that  the  informa- 
tion is  insufficient  in  law,  and  that  they  are  not  obUged  to  answer 
it ;  for  plea  say  uifurmatioiicm  non,  because  they  snj,  that  under 
the  provisions  of  an  act  entitled  "An  act  to  provide  for  the 
maintenance  of  the  Rockford  Bridge,"  approved  February  25, 
184:7,  the  said  Bela  Shaw  and  Newton  Crawford,  together 
with  Ephraim  Wyman  and  Daniel  McKenney,  were  appointed 
"bridge  commissioners  of  the  Eockford  Bridge,"  and  they,  the 
said  commissioners  and  their  successors,  were  in  and  by  the 
said  act,  enacted,  declared,  and  appointed  a  body  corporate 
and  politic,  to  continue  and  have  succession,  as  by  the 
[*479]  *said  act,  reference  hereto  being  had,  will,  among  other 
things,  more  fully  and  at  large  appear.  By  force  of  the 
act,  said  Shaw,  Crawford,  Wj'man,  and  Daniel  McKenney, 
acted,  &c.,  as  such  bridge  commissioners  until  the  first  Monday 
in  August,  1847. 

By  the  said  act,  among  other  things,  it  was  provided  in  the 
third  section  thereof,  that  "An  election  for  four  commissioners, 
under  this  act,  shall  be  held  at  the  next  general  election,  on  the 
first  Monday  in  August,  eighteen  hundred  and  forty-seven,  and 
every  year  thereafter,  to  be  elected  by  the  legal  voters  of  Rock- 
ford  precinct,  and  at  all  such  elections,  the  two  candidates  resid- 
ing on  the  east  side  of  Rock  River  having  the  highest  number 
of  votes,  and  the  two  candidates  residing  on  the  west  side  of 
Rock  River  receiving  the  highest  number  of  votes,  shall  be  de- 
clared duly  elected." 

The  plea  then  sets  out  an  election  on  the  first  Monday  of 
August,  1847,  at  which  Shaw,  Crawford,  and  said  Wyman  were 
elected ;  Crawford  and  Wyman  residing  on  the  west  side  of  the 
river,  and  Shaw  on  the  east,  and  Daniel  McKenney  and  one 
Charles  Works,  both  residing  on  the  east  side  of  the  river,  re- 
ceived an  equal  number  of  votes,  and  a  greater  number  than 
any  other  residing  on  the  east  side  of  the  river,  next  to  Shaw. 

Election  in  1848  is  set  out  in  the  same  way. 

And  these  defendants  further  say,  that  afterwards,  to  wit,  on 
the  6th  day  of  August,  1849,  being  the  first  Monday  of  said 
August,  an  election  was  held  at  the  court  house,  in  said  Rock- 
ford  precinct,  in  said  county  of  Winnebago,  by  the  legal  voters 
of  said  Rockford  precinct,  for  the  choice  of  such  four  commis- 
sioners under  and  by  virtue  of  the  provisions  of  said  act,  and  at 
said  last-mentioned  election,  the  said  defendants,  Bela  Shaw 
and  Bradford  McKenney,  residing  on  the  east  side  of  said  Rock 
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Eiver,  having  received  the  highest  number  of  votes  at  such  elec- 
tion, and  the  said  defendants,  Newton  Crawford  and  Harry  N. 
Spalding,  residing  on  the  west  side  of  said  Eock  River,  having 
received  the  highest  number  of  votes  at  such  election,  were  duly, 
in  due  form  of  law,  elected  by  the  legal  voters  of  said  Rockford 
precinct,  such  four  commissioners.  And  the  said  defendants, 
from  and  after  the  said  last-mentioned  first  Monday  in  August, 
by  virtue  of  their  said  election,  and  by  force  and  virtue  of  the 
said  act,  they  having  taken  the  oath  required  by  the  said  act,  did 
enter  into  the  said  ofSce,  and  have  hitherto,  to  wit,  from  and 
after  the  said  last-mentioned  first  Monday  in  August,  until  the 
filing  of  the  said  information,  held  the  said  office,  and  continued 
to  exercise  and  perform  the  powers  and  duties  thereof,  as  they 
lawfully  might  do,  and  as  they  were  required  by  the  provisions 
of  the  said  act  to  do.  All  which  matters  and  things  they  are 
read}^  to  verify,  &c.     Wherefore,  &c. 

*0n  25th  September,  1852,  by  agreement  of  parties,  [*480] 
the  venue  was  changed  again  to  Winnebago. 

On  6th  May,  1853,  the  State's  attorney  filed  a  demurrer  to 
the  plea,  in  substance  as  follows : — 

And  William  Brown,  State's  attorney,  &e.,  who  prosecutes  in 
behalf  of  the  said  people,  says,  that  the  said  plea,  and  the  mat- 
ters therein  contained,  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not  sufiicient  in  law,  &c.,  and 
that  he  is  not  bound  to  answer  the  same.  And  this,  &c. 
Wherefore,  for  want  of  a  sufficient  plea,  he  prays  judgment  for 
the  people,  and  that  the  said  defendants  may  be  ousted,  and 
may  be  fined,  and  that  the  relator  may  recover  his  costs. 

Causes  of  demurrer. — The  defendants  have  not  alleged  that 
they  were  elected  by  the  legal  voters  of  Rockford  precinct,  at  an 
election  held  for  that  purpose,  at  a  general  election,  according 
to  the  provisions  of  the  act.  But,  on  the  contrary  thereof,  the 
said  plea  shows  that  they  were  elected  at  a  time  when  no  gen- 
eral election  was,  or  could  be  held  in  this  State. 

Also,  they  have  not  shown  by  whom  the  said  election  was 
held,  or  the  form  or  manner  thereof,  or  whether  they  were  de- 
clared elected,  or  were  elected  at  the  proper  place,  so  as  to  en- 
able the  court  to  judge  whether  they  were  duly  elected. 

The  demurrer  was  overruled,  and  judgment  given,  that  the 
people  take  nothing  by  their  information,  and  that  the  defend- 
ants recover  against  the  relator  their  costs. 
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Errors  assigned. — 1.  The  demurrer  ought  to  have  been  sus- 
tained, and  not  overruled. 

2.  The  demurrer  ought  to  have  been  sustained  for  all  and 
singular  the  causes  therein  set  forth. 

3.  The  judgment  ought  to  have  been  for  the  people,  against 
the  defendants. 

F.  BuRXAP,  for  plaintiff  in  error. 

J.  Marsh,  for  defendants  in  error. 

ScATEs,  J.  By  an  act,  25th  Februarj^  1847,  for  the  mainten- 
ance of  the  Eockford  Bridge,  among  other  things,  it  was  provided, 
that  "an  election  for  four  commissioners,  under  this  act,  shall  be 
held  at  the  next  general  election,  on  the  first  Monday  in  August, 
eighteen  hundred  and  forty-seven,  and  every  j^ear  thereafter,  to 
be  elected  by  the  legal  voters  of  Eockford  precinct, "  and  mak- 
ing a  corporation  of  them,  with  right  of  succession. 
[*481]  *The  defendants  were  duly  elected  by  the  precinct  on 
the  first  Monday  in  August,  1849  ;  and  this  information 
was  filed  to  try  the  question  of  holding  the  election  on  that  day, 
under  the  act. 

After  the  passage  of  this  act,  the  general  election,  by  the  new 
constitution,  was  changed  to  November ;  and  it  is  now  insisted, 
that  the  true  interpretation  of  the  act  fixed  this  election  to  be 
holden  annually,  at  a  general  election.  We  put  a  different  con- 
struction upon  the  provision.  The  word  "general"  was  merely 
descriptive  of  the  election,  the  time  of  holding  which  was  fixed 
on  the  "first  Monday  in  August,"  1847,  "and  every  3'ear  there- 
after," which  would  fall  again  on  the  first  Monday  in  August 
succeeding.  Had  it  been  the  intention  of  the  legislature  to 
make  the  "general"  election  day  the  time,  instead  of  the  "first 
Monday  in  August,"  the  date  of  the  month,  and  the  day  of  the 
week,  may  well  have  been  omitted,  without  leaving  the  least 
ambiguity,  in  case  of  any  change  in  the  laws ;  or  the  same 
thing  would  have  been  accomplished  by  repeating  the  term  and 
at  the  "general"  election  "every  year  thereafter." 

There  were  other  points  raised  on  the  argument,  alleging  the 
insufficiency  of  the  plea  for  want  of  averments,  showing  by 
whom  the  election  was  holden,  and  that  they  were  declared 
duly  elected.  The  plea  avers,  that  the  election  was  holden  "by 
the  legal  voters"  of  the  precinct,  at  the  jiroper  time  and  place; 
and  that  defendants,  "having  received  the  highest  number  of 
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votes  at  such  election,  were  duly,  in  due  form  of  law,  elected 
by  the  legal  voters  of  said  Rockford  precinct,  such  four  com- 
missioners. " 

Certainty  to  a  common  intent  in  general  will  satisfy  the 
requirements  of  the  law,  where  the  substantial  facts  constitut- 
ing the  defence  can  be  put  in  issue.  We  are  of  opinion,  that 
the  relator  had  the  right  to  take  issue  upon  all,  or  either  of 
these  essential  facts,  and  to  introduce  his  proofs  of  any  want  of 
conformity  to  the  statute,  and  to  insist  upon  full  proofs  of  a 
compliance  with  it  on  the  part  of  the  defendants,  under  this 
plea.  He  could  ask  nothing  more,  as  essential  to  his  rights,  in 
settling  this  question ;  however  much  additional  technical  ver- 
biage might  have  been  added,  the  proofs  could  not  have  been 
enlarged,  nor  essential  facts  multiplied.  He  would  have  a  right 
to  show  that  the  election  had  not  been  held  by  persons  author- 
ized to  hold  it,  or  that  proper  returns  had  not  been  made,  evi- 
dencing and  declaring  that  election. 

Judgment  affirmed. 


*Feedekick  Reese,  Plaintiff  in  Error,  v.  Anton  Henck,    [*4S2] 
impleaded,  &c.,  Defendant  in  Error. 

EKROE  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Practice. — "Where  there  is  evidence  tending  to  show  the  liability,  of  a  defend- 
ant, the  plaintiff  should  be  permitted  to  complete  his  evidence,  and  have  the 
case  passed  upon  by  a  jury. 

This  was  an  action  of  trespass  on  the  case  for  damages,  &c. 
It  appeared  that  on  the  Sunday  in  question,  to  wit,  the  21st 
June,  1852,  the  defendant,  Henck,  kept  open  a  public  garden  in 
the  city  of  Chicago,  where  the  defendant,  Jackman,  was  engaged 
in  playing  ball ;  and  through  his  carelessness  and  misadventure, 
the  ball  went  over  the  premises  of  Henck,  into  the  adjoining 
street,  and  fell  upon  the  head  of  the  plaintiff's  wife  then  j^assing 
by,  and  that  in  consequence  of  the  blow,  she  died  on  the  fol- 
lowing day.  Reese  seeks  to  recover  for  his  personal  loss  of  the 
society  of  his  wife,  during  the  interim  between  the  accident 
and  her  death,  and  the  medical  expenses  attending  her  last 
sickness. 

The  court  below,  without  some  further  evidence  showing 
Henck's  participation  in  the  act ;  some  concert  with  Jackman 
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in  the  game  played ;  or  some  further  participation  or  encour- 
agement than  keeping  the  garden  open  on  Sunday,  instructed 
the  jury  that  Henck  was  not  liable,  and  refused  to  allow  any 
evidence  of  damage  to  go  to  the  jury. 

Henck  was  the  only  defendant  served  with  process. 

The  cause  was  heard  before  John  M.  Wilson,  Judge,  at  May 
term,  1853,  of  the  Cook  County  Court  of  Common  Pleas. 

Arnold  and  Lay,  for  plaintiff  in  error. 

T.  HoYNE,  for  defendant  in  error. 

Caton,  J.  We  are  of  opinion  that  the  court  erred  in  rejecting 
the  evidence  of  damages,  and  in  refusing  to  submit  the  case  to 
the  jury.  The  evidence  showed  that  the  defendant  kept  a  public 
garden  in  Chicago,  adjoining  a  public  thoroughfare,  in  which  he 
kept  a  bar  where  liquor  was  sold  for  his  profit.  That  he  invited 
people  to  come  and  play  various  games  at  ball  in  his  garden, 
out  of  which  he  made  a  profit  by  selling  liquor  to  the  plaj'ers. 
One  of  the  games  played  consisted  in  throwing  a  large  wooden 

ball,  such  as  is  used  for  playing  ten  pins,  and  the 
[*4S3]    *strife  was  to  see  who  could  throw  it  the  furthest.    There 

was  no  covering  to  the  garden  to  prevent  the  ball  from 
going  over  the  fence,  and  the  evidence  showed  that  at  least  upon 
one  previous  occasion  the  ball  had  been  thrown  over  the  fence 
into  the  street.  On  the  Sunday  when  the  injury  complained  of 
was  committed,  there  were  many  visitors  at  the  garden,  and  the 
defendant  was  behind  the  bar,  selling  liquor  to  those  playing  at 
games  and  others.  Several  were  playing  the  game  in  question, 
wlien  one  of  the  players,  in  the  prosecution  of  the  game,  threw 
the  ball  with  so  much  violence,  that  it  went  over  the  fence  into 
the  street  along  which  the  plaintiff  and  his  wife  were  passing, 
and  struck  the  wife  upon  the  head  and  fractured  the  skull,  of 
which  injury  she  subsequently  died.  The  plaintiff  then  offered  to 
prove  the  expenses  to  which  he  had  been  subjected  in  attempt- 
ing to  cure  his  wife  of  the  injury  thus  inflicted.  This  the  court 
refused  to  admit,  upon  the  ground  that  no  connection  had  been 
shown  between  the  defendant  and  the  injury  complained  of,  and 
instructed  the  jury  that  as  there  was  no  evidence  tending  to 
charge  the  defendant,  they  should  find  him  not  guilty,  which 
they  accordingly  did.  In  our  opinion  there  was  evidence  tending 
to  implicate  the  defendant.  The  evidence  certainly  tended  to 
show  that  the  defendant  had  established  a  garden  adjoining  a 

512 


JUNE  TERM,  1853.  483 


Eeese  v.  Henck. 


public  thoroughfare,  and  invited  people  to  come  and  there  play 
a  dangerous  game,  the  probable  result  of  which  was  injury  to 
those  who  were  lawfully  passing  along  the  street,  and  that  he 
had  carelessly,  and  in  disregard  of  the  public  safety  omitted  to 
secure  his  garden  by  a  proper  and  reasonable  inclosure.  If  such 
was  the  case,  the  injury  complained  of  was  but  the  reasonable 
and  probable  consequence  of  his  own  negligent  and  unlawful 
conduct.  He  was  bound  to  anticipate  and  foresee  those  results 
which  were  likely  to  follow  from  the  acts  which  he  had  done. 
Those  acts  were,  the  erection  of  the  garden  in  the  manner  in 
which  it  was  erected,  the  establishment  of  the  game,  the  fur- 
nishing of  the  balls,  and  inviting  and  permitting  people  to  play. 
If  the  game,  where  it  was  played,  was  not  dangerous,  if  injury 
to  others  was  not  the  probable  consequence  of  its  being  there 
played,  then  he  would  not  be  liable  for  the  injury,  because 
it  was  not  the  probable  resuK  of  his  acts,  and  he  was  not 
bound  to  foresee  such  a  result.  But  when,  under  the  circum- 
stances, danger  was  manifest,  and  injury  was  likely  to  ensue, 
he  must  be  held  to  have  intended  such  probable  results,  or  at 
least  to  have  culpably  disregarded  them.  Many  games  and 
exercises  lawful  in  themselves,  may  become  unlawful,  from 
the  place  in  which  they  are  practiced.  Suppose,  for  instance, 
a  person  should  erect  a  shooting  gallery,  with  the  tar- 
*get  towards  a  public  thoroughfare,  from  which  it  was  [*484] 
only  separated  by  a  thin  partition  of  not  sufficient  re- 
sistance to  prevent  the  bullets  from  passing  through,  and  invites 
peoj)le  to  come  and  practice  there, — would  he  be  allowed  to  say 
that  he  did  not  shoot  the  ball  that  did  the  injury?  That  he 
was  behind  his  bar  selling  liquor  to  those  whom  he  had  invited 
to  come  there  and  practice  ?  The  injury  would  be  but  a  prob- 
able consequence  of  his  reckless  conduct  in  erecting  an  insecure 
place  for  the  practice  of  a  dangerous  exercise.  If  a  party  sets 
in  motion  inanimate  matter  or  brute  force,  in  such  a  wa}^  that 
injury  to  another  is  the  probable  result,  no  one  doubts  his 
liability  for  injuries  which  ensue,  and  why  should  he  be  less 
liable  when  the  instruments  used  are  intelligent  beings  ?  An 
infinite  variety  of  illustrations  might  be  put,  and  will  readily 
occur,  to  show,  that  if  this  defendant  set  people  to  playing  a 
game  in  his  garden,  without  reasonably  and  properly  securing 
it,  to  protect  those  who  were  lawfully  passing  in  the  adjoining 
highway  from  danger  likely  to  result  from  the  playing  of  the 
game,  he  is  liable  for  injuries  thus  produced.  That  such  was 
the  case  here  we  do  not  afiirm,  but  there  was  certainlj'-  some 
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evidence  tending  to  establish  it,  and  when  that  is  the  case,  our 
law  secures  to  the  party  the  right  of  having  it  passed  upon  by 
the  jur}^  As  there  was  evidence  tending  to  show  the  defend- 
ant's liability,  the  plaintiff  should  have  been  permitted  to  have 
completed  his  case  by  showing  what  expenses  he  had  necessarily 
incurred  in  medical  attendance,  and  in  nursing  and  taking  care 
of  his  wife.     Beyond  this  he  did  not  propose  to  go. 

The  judgment  of  the  common  pleas  must  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


William  C.  Ault,  Plaintiff  in  Error,  v.  Erastus  Eawson, 
Defendant  in  Error. 

EEROR  TO  LA  SALLE. 

Practice — Continuance — Discretion.^Ad  aflSdavit  for  a  continuance 
■which  does  not  pretend  to  bring  the  case  within  the  statute,  as  a  matter  of  right, 
is  addressed  to  the  discretion  of  the  judge  to  whom  the  apphcation  is  made. 

Witness — Evidence. — It  is  competent  for  a  witness  to  prove  upon  his  voir 
dire,  the  execution  of  a  release  of  his  interest  in  the  matter  litigated. 

Practice. — The  question  of  competency  rests  with  the  court,  the  jury  decides 
upon  credibilit}^ 
[*'185]       Agency. — *A  person  who  gives  another  authority  to  draw  upon  him 
for  funds,  is  bound  to  pay  the  drafts,  even  though  the  funds  have  been 
misapplied. 

Tins  was  an  action  of  assumpsit  brought  by  Kawson  against 
Ault  in  La  Salle  county  Circuit  Court,  and  tried  June  term,  a.  d. 
1S52,  J.  G.  Wilson,  presiding. 

1st  count.  Common  count  for  money  paid,  laid  out,  and  ex- 
pended ;  money  had  and  received ;  money  lent  and  advanced. 
There  was  but  a  single  count  to  the  declaration,  to  which  was 
pleaded  the  general  issue  to  which  there  was  a  joinder. 

June  term,  a.  d.  1853,  defendant  mov^s  for  a  continuance  upon 
the  following  affidavit : — 

"J.  0.  Glover,  attorney  for  defendant,  William  C.  Ault,  states 
on  oath  that  this  suit  is  brought  to  recover  money  alleged  to 
have  been  won  at  gaming.  Said  defendant  has  advised  affiant 
that  he  has  a  good  and  legal  defence  to  this  suit,  and  in  the 
opinion  of  affiant  the  facts  stated  by  defendant  do  amount  to  a 

Cited:    2G  111.  41-i;  33  HI.  508. 
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perfect  defence.  Affiant  believes  the  statement  so  made  by  de- 
fendant to  be  true ;  that  affiant  cannot  try  this  cause  safely 
without  the  presence  of  defendant,  said  defendant's  counsel  not 
being  acquainted  with  the  witnesses  by  whom  the  facts  are  to 
be  proved. 

Affiant  saw  a  messenger  from  Peru,  from  defendant,  on  yes- 
terday, who  stated  that  defendant  was  too  sick  to  come  to  this 
court.     Affiant  believes  this  said  statement  to  be  true." 

Which  motion  the  court  overruled,  and  the  defendant  excepted. 

The  cause  then  came  on  to  be  tried  before  a  jury.  The  plain- 
tiff called  H.  N.  Pease,  who,  on  application  of  defendant,  was 
sworn  on  his  voir  dire,  and  testified  to  the  court  that  the  money 
for  which  this  suit  is  brought  was  money  lost  at  gaming  by  wit- 
ness in  playing  cards  with  defendant ;  that  said  money  so  lost 
was  the  money  of  the  plaintiff ;  that  witness  lost  at  gaming  with 
various  persons  some  thirty-six  or  thirty-eight  hundred  dollars ; 
that  after  he  lost  the  money  he  footed  up  to  ascertain  the 
amount;  this  was  in  January,  1851;  I  do  not  consider  myself 
liable  to  plaintiff  for  the  money  lost  to  Ault ;  I  told  him  that  I 
should  pay  him  back  when  I  got  able ;  I  have  received  a  release 
from  plaintiff ;  this  is  it,  (producing  a  release  in  the  words  and 
figures  following) : — 

"In  consideration  of  the  sum  of  one  dollar  to  me  paid  by  H. 
N.  Pease,  I  hereby  release  him  from  all  liability  to  me  for  or  on 
account  of  certain  sums  lost  by  said  Pease  at  play  with  William 
C.  Ault  or  Asbury,  by  Bosley,  of  Peru,  and  to  recover 
which  *said  sums  I  have  commenced  actions  in  the  La-  [*486] 
Salle  county  circuit  court.  State  of  Illinois,  the  money 
so  lost  having  belonged  to  me. 

Chicago,  Sept.  25,  1851.  ^-  E-^wson."    [Seal.] 

Witness." 

Before  this  deed  was  executed  I  had  deeded  to  Eawson  a 
house  and  lot  worth  some  $400,  on  which  was  a  mortgage  of 
$150  or  $175;  I  was  trying  to  redeem  the  house  and  lot.  At 
the  time  I  told  Eawson  I  should  at  some  time  or  other  repay 
him  this  money,  he  said  that  I  was  too  poor,  and  he  must  have 
it  from  the  man  who  had  won  it. 

The  defendant  then  objected  to  the  said  H.  N.  Pease  being 
sworn  as  a  witness,  upon  the  ground  that  he  was  interested  in 
the  event  of  the  suit.  ~  The  court  overruled  the  objection,  and 
permitted  the  said  witness  to  testify  in  said  suit,  to  which  de- 
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cision  the  said  defendant  then  and  there  excepted.  The  said 
H.  N.  Pease  was  then  sworn  as  a  witness,  and  testified  as  fol- 
lows :  — 

I  know  the  parties  ;  Rawson  four  years,  defendant  since  1850  ; 
became  acquainted  with  him  in  Peru ;  he  was  keeping  a  saloon 
at  the  time ;  I  was  engaged  in  purchasing  grain  for  defendant 
on  a  contract  with  him ;  he  furnished  the  money,  and  I  had  so 
much  a  bushel  for  buying ;  during  that  season  I  had  bought 
eighty  or  ninety  thousand  dollars'  worth.  The  first  time  I  played 
with  Ault  I  was  in  Booley's  saloon ;  we  played  eucher,  and  then 
Ault  proposed  to  turn  it  into  poker ;  I  told  him  I  did  not  under- 
stand the  game,  and  he  said  he  would  teach  me  ;  I  lost  most  every 
time  small  sums.  Ault  then  proposed  to  play  single-handed 
eucher,  at  five  dollars  a  game  ;  we  played ;  I  was  losing  fast,  and 
we  raised  it  to  ten  dollars,  and  before  we  got  through  we  played 
at  twenty  dollars  a  game  ;  this  was  about  the  last  of  September, 
1850;  Ault  won  of  me  at  that  time  three  hundred  and  fifty 
dollars;  I  told  him  it  was  Rawson's  money;  Ault  treated  to 
liquor  a  number  of  times ;  the  liquor  made  me  stupid ;  had  a 
different  effect  upon  me  from  what  it  did  generally ;  this  was,  I 
think,  from  long  sitting ;  I  do  not  think  the  liquor  was  drugged. 
At  noon  I  proposed  to  go  to  dinner;  Ault  said  he  could  accom- 
modate me  to  lunch  ;  he  did  so ;  we  then  played  again  about  four 
hours  ;  the  money  I  lost  at  this  time  was  a  portion  of  some  money 
I  had  received  upon  a  draft  drawn  by  Goodell,  upon  Coats,  of 
Peru ;  the  draft  was  given  me  by  plaintiff  to  use  in  the  pur- 
chase of  grain  for  him ;  I  sold  the  draft  to  Coffing ;  and  another 

time  when  I  was  in  Booley's,  Ault  and  Morris   came 
[*487]    *in ;  I  was  afraid  to  have  Booley  see  me  play,  as  he  had 

warned  me  against  it,  and  I  was  afraid  he  would  report 
me  to  Rawson ;  I  slipped  out  at  the  back  door,  and  went  over 
to  Ault's,  and  he  and  I  played  single-handed  eucher  for  ten  dol- 
lars a  game  ;  we  played  until  eleven  o'clock  ;  I  lost  in  the  neigh- 
borhood of  three  hundred  dollars  ;  he  let  me  have  ninety  dollars 
back,  for  which  I  gave  him  my  note ;  I  told  Ault  that  he  had 
made  his  brags  that  he  played  the  cards  on  me ;  he  replied, 
that  he  had  played  the  cards  on  me,  and  he  would  do  it ;  I  was 
authorized  by  Rawson  to  draw  a  draft  on  him ;  part  of  the 
money  I  last  lost  to  Ault  was  obtained  by  my  drawing  on  Raw- 
son  ;  after  we  had  played  a  little  while  I  drew  a  draft  on  Rawson, 
and  sold  to  S.  G.  Smith,  and  thus  raised  the  money.  At  the 
first  sitting  it  was  I  that  proposed  to  raise  the  bet ;  I  had  been 
losing,  and  proposed  to  raise  the  bet ;  Ault  knew  all  the  time 
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that  the  money  was  Eawson's  ;  I  told  him  it  was.  To  each  and 
every  part  of  the  above  testimony  in  relation  to  the  money  ob- 
tained of  Smith,  the  defendant  at  the  time  it  was  offered,  ob- 
jected, on  the  ground  that  this  action  could  not  be  maintained 
by  the  plaintiff  for  money  lost  by  Pease,  obtained  in  the  manner 
above  stated.  The  court  overruled  the  several  objections  of  the 
defendant,  and  decided  that  an  action  might  be  maintained  by 
the  present  plaintiff  for  money  lost  at  gaming  by  the  witness 
Pease,  of  the  money  obtained  by  him  as  above  stated.  To  each 
of  said  decisions  the  defendant  excepted  at  the  several  times 
when  they  were  made.  Said  witness  further  testified  as  follows : 
Two  weeks  after  I  received  twelve  hundred  dollars,  sent  to  me 
by  Eawson,  by  express ;  Ault  proposed  to  play  a  single-handed 
game  at  poker ;  we  played ;  I  lost  forty  dollars ;  the  money  be- 
longed to  Eawson ;  I  had  no  money  of  my  own  with  me.  This 
last  testimony  was  objected  to  by  the  defendant  at  the  time  the 
same  was  offered  and  given.  The  objection  was  overruled  by 
the  court.  To  which  decision  the  defendant  then  and  there  ex- 
cepted. 

The  witness,  on  cross-examination,  stated  as  follows :  I  can't 
swear  that  the  draft  sold  by  me  to  Smith  was  ever  paid  by 
plaintiff ;  the  last  forty  dollars  I  received  from  Eawson  person- 
ally ;  at  the  time  we  played  Ault  drank  the  same  kind  of  liquor 
I  did,  and  about  the  same  amount.  After  the  first  sitting  it  was 
I  that  asked  Ault  to  play ;  I  wanted  to  get  back  what  I  had 
lost  at  the  first  time  I  played  with  Ault ;  I  played  with  Morris 
after  I  played  with  Ault ;  I  also  played  with  Alexander  Samont 
and  George  Hughes ;  I  did  not  lose  any  thing  to  him ;  I  played 
cards  wherever  I  could  get  a  chance  about  that  time ;  was  in 
the  habit  of  doing  it.  After  I  lost  the  money  I  did 
*propose  to  some  one  to  draw  a  draft  on  Eawson  for  [*4S8] 
money  and  run  away  to  Texas  or  California  ;  I  did  think 
of  doing  it,  but  I  don't  believe  now  that  I  should  have  done  it ; 
I  felt  very  bad,  and  didn't  know  what  to  do.  When  Ault  let  me 
have  back  the  ninety  dollars  he  said  he  would  do  it  if  I  would 
not  grumble  any  more. 

Eeexamined.  At  the  time  I  was  authorized  to  draw  a  draft 
on  Eawson,  the  draft  was  never  returned  to  me ;  afterward  I 
had  other  money  of  Eawson's. 

Eecross-examined.  At  the  time  I  drew  the  three  hundred 
dollar  draft  I  did  it  to  raise  money  to  play  with. 

The  plaintiff  then  called  on  a  witness,  Seth  Hardin,  who  tes- 
tified that  in  October,  1850,  the  witness  Pease  asked  me  to  go 
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with  him  to  defendant's ;  I  went ;  I  tried  to  get  Ault  to  paj' 
back  the  money  or  a  part  of  it ;  I  proposed  to  him  to  pay  half 
of  it  back,  as  it  was  Eawson's  money,  and  that  I  would  try  and 
see  what  arrangements  could  be  made  in  relation  to  the  balance. 
Ault  said  he  had  won  seven  hundred  dollars  of  Pease ;  that  he 
had  given  back  ninety  dollars,  and  he  would  be  d — d  if  he 
would  pay  back  a  dollar  more ;  Ault  knew  that  it  was  Eawson's 
money ;  I  know  that  Pease  had  no  money  of  his  own ;  I  knew 
about  his  affairs ;  he  frequently  borrowed  a  few  dollars  of  me ; 
I  was  also  j^urchasing  grain  for  Eawson,  and  knew  that  Pease 
received  packages  of  money  from  Eawson  to  purchase  grain  with  ; 
I  know  that  Eawson  had  sent  to  Pease  a  twelve  hundred  dollar 
draft  drawn  by  Goodell ;  I  have  no  means  of  knowing  as  to  the 
ownership  of  the  money  lost  but  from  Pease's  declarations,  and 
what  I  have  already  stated.  This  was  all  the  evidence  offered 
by  the  plaintiff. 

The  defendant  then  called  John  D.  Coats,  who  stated  that  he 
knew  the  character  of  H.  N.  Pease,  the  witness,  for  truth.  It 
was  generally  good ;  he  had  the  reputation  of  stretching  the 
truth  a  little,  or  exaggerating. 

Cross-examined.  What  I  mean  to  say  is,  that  he  stretched 
his  stories  about  contracts  he  had  made.  If  he  had  told  me  he 
had  bought  fifty  thousand  bushels  I  should  have  believed  he  had 
bought  twenty  thousand  bushels.     This  was  all  the  evidence. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the  jury 
as  follows : — 

The  court  is  asked  to  instruct  the  jury  on  the  part  of  the 
plaintiff. 

1st.  If  the  jury  believe  from  the  evidence  that  the  defendant 
won,  at  play,  from  the  agent  of  the  plaintiff,  money  of  the  plain- 
tiff, and  which  had  been  intrusted  to  said  agent  of  the  plaintiff 
for  a  specific  j^urpose,  they  must  find  a  verdict  for  the 
[*489]  plain*tiff  for  the  amount  of  money  so  won,  with  interest, 
unless  the  money,  or  some  part  of  the  same,  has  been 
returned  to  the  plaintiff  or  to  said  agent. 

2d.  That  a  party  winning  money  from  another,  at  play,  gains 
no  property  in  the  money  so  won,  and  the  owner  of  said  money 
can  maintain  an  action  for  the  money  so  won  against  the  winner. 

Which  instructions  were  severally  objected  to  by  the  defend- 
ant, and  the  court  overruled  the  objections  and  gave  said  in- 
structions. To  which  ruling  of  the  court  and  to  giving  of 
said  instructions  the  defendant  excepted  at  the  time  they  were 
given. 
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The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows : — 

For  the  defence  the  court  is  asked  to  instruct  the  jury. 

1st.  That  even  if  this  witness  Pease  did  lose  at  gaming  to 
defendant  a  sum  of  money  which  belonged  to  the  plaintiff,  and 
if  at  that  time  the  defendant  paid  hack  to  Pease  ninety  dollars 
of  the  money  lost,  and  took  Pease's  note  for  the  same,  the 
plaintiff  is  not  entitled  to  recover  the  ninety  dollars. 

2d.  If  the  witness  Pease  did  lose  at  games  with  cards  to 
defendant  the  sum  of  three  hundred  dollars,  which  money  was 
received  by  said  witness  Pease  from  Smith  for  a  draft  drawn  by 
Pease  upon  the  plaintiff,  sold  by  Pease  to  Smith,  the  plaintiff  is 
not  entitled  to  recover  the  money  in  this  action  unless  he  has 
proven  that  he  has  paid  the  draft. 

3d.  If  the  plaintiff  authorized  Pease  to  draw  certain  drafts 
upon  him  to  pay  for  corn,  that  did  not  authorize  Pease  to  draw 
upon  plaintiff  for  money  to  be  used  in  gaming ;  nor  did  it  bind 
plaintiff  to  pay  drafts  drawn  by  the  witness  for  money  to  be 
used  in  gaming. 

4th.  The  plaintiff  cannot  recover  in  this  action  for  bills  of 
banks  which  were  lost  by  Pease  to  defendant,  which  were  of  a 
less  denomination  than  five  dollars,  unless  such  bills  were 
issued  by  a  banking  institution  in  this  State  authorized  by  its 
charter  to  issue  bills  of  a  less  denomination  than  five  dollars. 

5th.  If  the  jury  believe  from  the  evidence  that  the  witness 
Pease  is  directly  and  necessarily  pecuniarily  interested  in  the 
event  of  this  suit  they  will  not  consider  his  testimony  at  all. 

6th.  That  there  is  no  release  from  Eawson  to  Pease  in  evi- 
dence in  this  cause. 

All  of  which  instructions  the  court  refused  to  give,  except 
the  first,  which  was  given.  To  the  refusal  of  the  court  to  give 
the  instructions  asked  for  by  the  defendant  severally,  the  de- 
fendant then  and  there  excepted. 

^Errors  assigned. — 1st.  The  court  erred  in  overruling  [*490] 
the  motion  of  defendant  for  a  continuance  of  the  cause. 

2d.  The  court  erred  in  admitting  the  evidence  of  the  witness 
H.  N.  Pease. 

3d.  The  court  erred  in  admitting  evidence  concerning  money 
lost  by  Pease,  not  shown  to  have  been  paid  by  the  defendant  in 
error. 

4th.  The  court  erred  in  giving  each  of  the  instructions  asked 
for  by  the  defendant  in  error. 
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5th,  The  court  erred  in  refusing  to  give  the  second  instruc- 
tion asked  for  by  the  plaintiff  in  error. 

6th.  The  court  erred  in  refusing  to  give  to  the  jury  the  third 
instruction  asked  by  the  plaintiff  in  error. 

7th.  The  court  erred  in  refusing  to  give  to  the  jury  the  fourth 
instruction  asked  for  by  plaintiff  in  error. 

Sth.  The  court  erred  in  refusing  the  fifth  instruction  asked 
by  defendant  in  court  below. 

9th.  The  court  erred  in  refusing  the  sixth  instruction  asked 
for  by  defendant  in  court  below. 

10th.  The  court  erred  in  admitting  improper  evidence  in 
behalf  of  the  plaintiff  in  court  below. 

11th.  The  court  erred  in  rendering  the  judgment  aforesaid  in 
manner  aforesaid. 

Glover  &  Cook,  for  plaintiff  in  error. 

Chumasero  and  Taylor,  for  defendant  in  error. 

Caton,  J.  The  first  complaint  to  be  noticed  is,  that  the 
court  overruled  the  defendant's  motion  for  a  continuance.  That 
motion  was  founded  on  an  affidavit  of  one  of  his  attorneys, 
stating  that  the  defendant  had  advised  him  of  the  facts  to  be 
proved  in  the  defence,  and  that  in  his  opinion  they  would  consti- 
tute a  defence  to  the  action,  but  that  he  was  not  advised  by  what 
witnesses  these  facts  were  to  be  proved,  and  that  the  defendant 
was  unable  to  attend  at  the  trial  by  reason  of  sickness.  This 
affidavit  does  not  pretend  to  bring  the  case  within  the  statute, 
entitling  the  party  to  a  continuance  as  a  matter  of  right.  This 
affidavit  may  have  justified  a  continuance  in  the  exercise  of  a 
sound  discretion,  but  we  are  very  clear  it  did  not  entitle  the 
party  to  a  continuance  as  a  matter  of  right.  In  the  first  place 
it  did  not  state  what  the  facts  were  which  were  expected  to  be 
proved,  so  that  the  court  could  judge  of  its  materiality,  and  if 
deemed  material,  that  the  plaintiff  might  have  admit- 
[*'i91]  ted  them.  *Again,  it  showed  no  excuse  why  the  party 
had  been  guilty  of  such  gross  apparent  negligence  in 
the  preparation  for  the  trial,  by  omitting  to  inform  his  attorneys 
of  the  names  of  his  witnesses,  and  what  each  would  testify  to. 
No  prudent  party  will  ever  omit  this ;  and  if  he  does,  he  must 
expect  to  suffer  the  consequences.  When  he  omits  such  reason- 
able precaution,  it  is  asking  quite  too  much  that  the  other  party 
shall  be  made  to  suffer  for  his  neglect,  by  having  the  trial  post- 
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poned  to  another  term.  Even  admitting  that  the  decision  of 
this  motion  could  be  assigned  for  error,  we  are  well  satisfied 
that  the  court  decided  properly  in  overruling  the  motion. 

But  for  the  release  executed  by  the  plaintiff  to  the  witness 
Pease,  he  undoubtedly  would  have  been  interested ;  but  that 
objection  was  completely  obviated  by  the  release,  and  it  is  diffi- 
cult to  conceive  upon  what  ground  the  objection  could  then  be 
urged.  He  was  competent  upon  his  voir  dire  to  prove  the  execu- 
tion of  the  release.  If  he  was  competent  upon  his  voir  dire  to 
show  that  he  had  had  an  interest,  it  was  equally  competent  to 
show  in  the  same  way  that  his  interest  had  ceased  by  the  execu- 
tion of  a  release.  It  has  been  even  held  that  the  contents  of 
written  documents,  and  even  the  most  solemn  records,  may  be 
proved  by  parol  upon  the  voir  dire  without  showing  their  loss, 
and  this  either  to  show  the  witness  incompetent,  or  that  his  in- 
competency has  ceased,  as  a  criminal  conviction,  a  pardon,  or  a 
discharge  in  bankruptcy.  The  witness  in  this  case  was  unques- 
tionably competent,  and  the  court  decided  right  in  admitting 
him  to  testify.  It  was  for  the  court  to  decide  upon  his  com- 
petency. His  credibility  was  with  the  jury.  The  only  other 
question  of  sufficient  importance  to  require  notice  here  arises 
from  the  refusal  of  the  court  to  give  the  second  and  third 
instructions  asked  for  the  defendant ;  to  understand  which  it  is 
necessary  to  advert  to  the  evidence.  The  suit  was  brought  to 
recover  money  belonging  to  the  plaintiff,  which  the  defendant  had 
won  of  Pease  at  gaming.  Pease  swore  that  he  was  in  the  employ 
of  the  plaintiff,  purchasing  produce,  for  which  purpose  the  plain- 
tiff furnished  him  money.  Of  the  money  thus  furnished  him  the 
defendant  had  won  of  him  in  gambling  about  seven  hundred 
dollars.  Three  hundred  dollars  of  this  money  he  obtained  upon 
a  draft  which  he  drew  upon  the  plaintiff,  and  passed  to  one 
Smith.  That  the  plaintiff  had  authorized  the  witness  to  draw 
on  him  for  funds,  with  which  to  purchase  produce.  That 
at  the  time  he  drew  the  draft  and  obtained  the  money,  he 
designed  it  for  the  purpose  of  gambling  with  Ault,  and  not 
for  the  purchase  of  produce.  Upon  this  evidence  the  second 
and  third  instructions  were  asked  as  follows :  "If  the 
*witness  Pease  did  lose  at  games  with  cards  to  the  de-  [*492] 
fendant  the  sum  of  three  hundred  dollars,  which  money 
was  received  by  said  witness  Pease  from  Smith,  for  a  draft 
drawn  by  Pease  upon  the  plaintiff,  sold  by  Pease  to  Smith,  the 
plaintiff  is  not  entitled  to  recover  this  money  in  this  action, 
unless  he  has  proved  that  he  has  paid  the  draft. 
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"If  the  i)laiutiff  authorized  Pease  to  draw  certam  drafts  upon 
him  to  pay  for  corn,  that  did  not  authorize  Pease  to  draw  upon 
l^laintitJ  for  money  to  be  used  in  gaming,  nor  did  it  bind  plain- 
tiff to  pay  drafts  drawn  by  the  witness  for  money  to  be  used  in 
gaming." 

These  the  court  refused  to  give,  and  we  are  of  opinion  they  do 
not  express  the  law  as  applied  to  this  case.  The  witness  was 
■engaged  in  the  plaintifif's  business,  accredited  with  authority  to 
draw  on  him  for  money,  and  he  was  bound  to  pay  the  draft 
unless  Smith,  who  took  the  drafts,  knew  that  the  money  was  to 
be  applied  to  purposes  different  from  those  for  which  the  draft 
was  authorized  to  be  drawn.  If  any  one  had  to  suffer  for  the 
want  of  fidelity  of  Pease,  it  was  he  who  had  reposed  confidence 
in  the  witness,  and  given  him  credit  and  authority  to  draw  the 
draft,  and  not  he  who  acted  in  good  faith  upon  that  authority. 
No  doubt,  as  between  the  plaintiff  and  Pease,  the  former  might 
have  refused  to  pay  the  draft  on  account  of  the  misapplication 
of  the  funds ;  but  that  case  could  only  arise  where  the  plaintiff 
had  dishonored  the  draft,  and  Pease  had  paid  it  himself.  As 
between  the  plaintiff  and  Smith  the  draft  was  drawn  by  authority ; 
and  when  it  was  drawn,  it  was  the  plaintiff's  as  much  as  if  the 
plaintiff  had  sent  Pease  his  promissory  note,  to  dispose  of  for  the 
same  purpose ;  and  when  the  draft  was  converted  into  money 
that  money  was  the  plaintiff's  as  much  so  as  if  he  had  negotiated 
the  draft  of  another  person,  which  the  plaintiff  had  sent  him  for 
that  purpose,  or  as  if  he  had  sold  a  horse  or  any  other  article 
of  personal  property  belonging  to  the  plaintiff  for  the  same  pur- 
pose, "We  find  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  must  be  afiirmed.  Judgment  affirmed. 


[*4:93]  *RicnARD  K.  Swift  et  al.,  Plaintiffs  in  Error,  tK  Trus- 
tees OF  Schools  of  Town  43,  North  Eange,  S  East, 
Defendants  in  Error. 

ERROR  TO  MoHENRY. 

Brtitj  TO  FOKECiiOSE — Testimony — Weight  of. — In  a  bill  to  foreclose  n 
mortgage,  hrouglit  iigninst  the  mortgagor  and  his  several  grantees,  it  is  not  suffi- 
cient to  sustain  the  allegation  of  notice  of  the  mortgage,  which  has  not  been 
registered,  to  the  subsequent  gmntees,  by  the  testimony  of  one  witness,  where 
the  said  grantees  deny,  under  oath,  in  their  answers,  all  knowledge  of  the  exist- 
ence of  such  mortgage;  the  well  established  rule  of  equity  being,  that  the  testi- 
mony of  one  witness  is  not  sufficient  to  overcome  the  positive  denial  of  a  material 
allegation  of  a  bill. 
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This  was  a  bill  filed  to  foreclose  a  mortgage,  by  the  defend- 
ants in  error  against  the  plaintiffs  in  error,  in  the  McHenry  Cir- 
cuit Court,  J.  G.  Wilson,  Judge,  at  the  September  term,  1852, 
and  a  decree  of  foreclosure  entered. 

The  complainants  below  filed  this  bill  in  chancery,  to  foreclose 
a  mortgage  made  by  Alexander  H.  Palmer  and  wife  to  them  in 
1811:,  on  lands  described  in  the  bill.  This  mortgage  was  never 
filed  for  record. 

The  bill  further  charges,  that  Palmer  subsequently  sold  the 
lands,  and  that  the  defendants  Swift  and  Morris  became  pur- 
chasers of  the  same. 

The  bill  charges,  that  Swift  and  Morris  had  notice  of  the 
prior  incumbrance  of  the  complainants'  mortgage,  and  requires 
answer  on  oath  ;  both  of  whom  have  answered  on  oath,  expressly 
denying  the  charge  of  notice,  and  setting  up  a  good  considera- 
tion for  their  purchase. 

To  these  answers  there  is  a  general  replication. 

An  order  appears,  referring  the  case  to  a  master ;  but  there 
is  no  report  of  the  master  in  the  cause. 

The  bill  was  taken  2^'''o  confcsso  as  to  all  the  defendants,  ex- 
cept Swift  and  Morris,  who  filed  sworn  answers,  as  stated  above. 

The  cause  comes  to  hearing  on  the  bill,  answers,  and  replica- 
tion aforesaid,  as  to  Swift. 

The  decree  recites  no  facts  for  its  foundation,  except  the  exe- 
cution of  the  mortgage  by  Palmer  and  wife,  and  the  non-pay- 
ment of  the  money. 

The  decree  is  general  against  all  the  defendants ;  and  is,  that 
all  the  right,  title,  and  interest,  claim  and  demand  of 
the  several  *defendants,  be  sold  by  the  master  in  chan-    [*494] 
eery ;  and  that  the  complainants  may  become  purchas- 
ers ;    and   that,  unless    the  defendants  redeem    within    twelve 
months,  the  master  execute  a  deed  to  the  complainants. 

No  evidence  or  facts  appear  in  the  record  in  regard  to  the 
notice  to  defendants  Swift  and  Morris,  except  their  answers  ex- 
pressly denying  notice,  and  the  deposition  of  one  witness,  who 
testifies  that  Swift  heard  that  the  trustees  of  schools  had  a 
mortgage  on  the  premises. 

Church  and  Willard,  for  plaintiffs  in  error. 

C.  McClure,  for  defendants  in  error. 
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Treat,  C.  J.  This  was  a  bill  in  chancery  to  foreclose  a 
mortgage,  brought  by  the  trustees  of  schools  against  Palmer, 
Piue,  Morris,  and  Swift.  The  bill  set  forth  the  execution  of  a 
mortgage  by  Palmer  to  the  complainants ;  a  conveyance  of  the 
premises  by  Palmer  to  Rue,  subject  to  the  mortgage ;  a  convey- 
ance by  Rue  to  Donnell ;  and  a  conveyance  by  the  latter  to  Mor- 
ris in  trust  for  Swift,  both  of  whom  had  notice  of  the  mortgage. 
The  bill  Avas  taken  for  confessed  against  Palmer  and  Rue. 
Morris  and  Swift,  in  their  answers  on  oath,  expressly  denied  all 
notice  of  the  mortgage.  A  decree  of  foreclosure  was  entered, 
and  Morris  and  Swift  sued  out  a  writ  of  error. 

As  the  mortgage  was  not  registered,  the  defendants  had  no 
notice  of  its  existence  from  the  records.  The  bill  alleges,  thai 
the  conveyance  to  Rue  was  made  subject  to  the  mortgage ;  and 
as  the  defendants  derive  title  through  him,  it  may  perhaps  be, 
that  such  a  condition  in  the  deed  would  operate  as  notice  to 
them  of  the  mortgage.  But  the  deed  was  not  produced  in  evi- 
dence, and  there  is  nothing  in  the  case  to  sustain  this  allega- 
tion. The  only  proof  to  establish  the  charge  of  notice,  consists 
of  the  testimony  of  a  single  witness.  That  is  not  sufficient 
against  the  sworn  statements  of  the  answers.  The  allegation 
of  notice  is  distinctly  denied  in  the  answers.  That  part  of  the 
answers  is  clearly  responsive  to  the  bill,  and  is  evidence  for  the 
defendants.  And  it  must  prevail,  unless  the  complainants  sus- 
tained the  charge  of  notice  by  two  witnesses,  or  by  one  witness 
and  strong  corroborating  circumstances.  Such  is  the  well  es- 
tablished rule  of  equity.  The  testimony  of  one  witness  is  not 
sufficient  to  overcome  the  jjositive  denial  of  a  material  allega- 
tion of  a  bill.  The  effect  of  the  answer  is  only  neutralized  by 
the  opposing  testimony  of  a  single  witness.  It  is  but 
[*49o]  oath  against  *oath.  Further  testimony  is  necessary  to 
incline  the  scale,  and  give  a  preponderance  on  the  side 
of  the  complainant. 

The  decree  is  reversed,  and  the  cause  is  remanded. 

Decree  reversed. 
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Trustees  of  Schools  of  Towns-hip  16  North,  10  East,  Plaintiffs 
in  Error,  v.  William  0.  Chamberlain  et  al.,  Defendants  in 
Error. 

EKKOR  TO  BUREAU. 

Limitation  of  actions. — The  act  of  limitation  of  actions  of  the  10th  of 
Febnaary,  1849,  has  a  prospective  operation  only;  and  that  part  of  said  act  which 
limited  the  bringing  suit  to  two  j'ears,  upon  all  causes  of  action  existing  iive 
years  before  its  passage,  was  repealed  by  the  second  secticm  of  the  act  of  the 
17th  of  February,  1851.  Therefore  a  plea,  setting  up  the  statute  of  limitations 
to  an  action  commenced  within  five  years  from  the  passage  of  the  act  of  1849, 
though  upon  a  cause  of  action  existing  five  years  before  the  passage  of  said  act, 
is  bad. 

This  was  an  action  of  debt  brought  by  the  defendants  in 
error  against  the  plaintiffs  in  error,  in  the  Bureau  Circuit  Court., 
Leland,  Judge,  and  tried  at  the  March  term,  1853,  before  a 
jury,  when  a  verdict  was  found  for  the  plaintiff's  below,  and 
judgment  entered  thereon.  The  defendants  below  sued  out  a 
writ  of  error.  The  defendants  filed  below  the  pleas  of  nil  debet 
and  statutes  of  limitation ;  the  last  plea  was  demurred  to  by 
the  plaintiffs,  and  sustained  by  the  court  below. 

M.  T.  Peters,  for  plaintiffs  in  error. 

Glover  and  Cook,  for  defendants  in  error. 

Treat,  C.  J.  The  principal  question  in  the  case  relates  to 
the  sufficiency  of  the  second  plea.  A  bare  reference  to  some 
statutory  provisions  will  settle  it.  Prior  to  the  passage  of  the 
act  of  the  10th  of  February,  1849,  which  went  into  effect  on 
the  13th  of  April,  1849,  there  was  no  limitation  to  actions  of 
,debt  upon  simple  contract.  Bedell  v.  Janney,  4  Oilman,  193. 
That  act  required  such  actions  to  be  commenced  within  five 
years  after  the  causes  of  action  accrued.  The  act,  however, 
was  intended  to  have  a  prospective  operation  only.  Thompson 
r.  Alexander,  11  Illinois,  54.  The  fifth  section  of  the 
act  of  the  *5th  of  November,  1849,  provided  as  fol-  [*496] 
lows :  "No  action  of  debt  shall  be  maintained  on  any 
open  account  or  any  promise  not  in  writing,  unless  the  same  be 
brought  within  five  years  next  after  the  cause  of  action  accrued ; 
but  if  said  cause  of  action  has  accrued  five  years  before  the  pas- 

Cited:  15  111.  201;  16  111.  110. 
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sage  of  this  act,  then  such  action  shall  not  be  maintained,  un- 
less the  suit  is  brought  within  two  years  next  after  the  passage 
of  this  act."  This  provision  embraced  the  present  case,  and  if 
it  still  continues  in  force,  the  cause  of  action  was  fully  barred 
on  the  5th  of  November,  1S51.  The  second  section  of  the  act 
of  the  17th  of  February,  ISol,  declared,  "That  all  causes  of 
action  existing  at  the  time,  or  which  had  accrued  prior  to  the 
13th  of  April,  1849,  when  the  first  of  the  above-recited  acts 
became  a  law,  and  for  the  barring  of  which  there  was  no  pre- 
vious statute,  shall  be  governed  by  the  provisions  of  that  act ; 
the  time  limited  thereby  to  commence  to  run  from  and  after 
said  act  became  a  law."  This  act  clearly  repealed  so  much  of 
the  act  of  the  5th  of  November,  1S49,  as  required  causes  of 
action  like  the  present  to  be  sued  on  within  two  years  after  its 
passage.  It  restored  the  limitation  provided  by  the  act  of  the 
10th  of  February,  1849,  and  gave  a  creditor  five  years  from  the 
time  the  act  went  into  operation,  wdthin  which  to  bring  his  ac- 
tion. The  bar  was  not  complete  when  this  suit  was  commenced, 
and  the  plea  was  consequently  bad. 

Bat  the  judgment  must  be  reversed.  The  verdict  and  judg- 
ment are  in  damages  only.  This  is  erroneous,  as  this  court  has 
repeatedly  held.  As  the  evidence  is  not  preserved  in  the  record, 
the  proper  judgment  cannot  be  entered  here.  We  have  no 
means  of  distinguishing  between  the  debt  and  damages. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Jackson  Perry,  Clifford  Massey,  and  Caroline  Wilson, 

Plaintiffs  in  Error,  v.  The  People.  • 

ERROR  TO  THE  RECORDER'S  COURT  OF  THE  CITY  OF  CHICAGO. 

AssAT'LT  WITH  INTEXT  TO  jrFRBER. — If  an  individual  fires  a  pistol  either 
with  nmlice  prepense,  or  a  total  disregard  of  Inimau  life,  he  and  all  acting  with 
hiin  are  guilty  of  an  assault  wilh  intent  to  murder. 

CitiMiNATi  TiUAL. — WITNESSES. — A  wituesR  may  be  examined  in  a  crim- 
[*497J   inal  trial  whose  name  is  not  on  the  back  of  *the  indictjnent,  if  the  calling 
of  such  witness  occasions  no  suii^rise  to  the  accused. 

Cited:  110  111.  itl^H.     Courts,  uniformity  of  jurisdiction  and  organization:  25 
111.  HI  |71.]     Witness,  not  on  indictment:   7Jt  111.  147.     Recorder's  court,  consti- 
tutional: 17  111.  IGl.     Legality  of  sentence  of  imprisonment:   17  111.  375. 
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Indictment. — In  an  indictment  for  an  assault  with  intent  to  kill,  the  omission 
of  the  word  "unlawfully"  will  not  vitiate,  if  the  essential  terms  to  charge  the 
intent  are  to  be  found  in  the  indictment. 

Practice — Motion  in  aekest. — A  motion  in  an-est  comes  too  late  after  sen- 
tence. 

This  court  will  not  inquire,  upon  a  motion  in  arrest  of  jiidgment,  into  any 
irregularity  as  to  the  mode  of  bringing  a  prisoner  into  court  to  receive  his  sen- 
tence. 

The  recorder's  court  for  the  city  of  Chicago  is  not  repugnant  to  the  constitution. 

An  indictment,  alleging  that  the  plaintiffs  in  error,  in  and 
upon  one  Sylvester  Fairon,  with  a  certain  pistol,  loaded  with 
powder  and  ball,  and  with  certain  knives,  feloniously,  wilfully, 
unlawfully,  and  of  their  malice  aforethought,  did  make  an 
assault,  with  intent  to  kill  the  said  Fairon,  was  found.  On  trial, 
the  plaintiffs  in  error  were  found  guilty.  A  motion  for  a  new 
trial  was  denied.  An  exception  was  filed  to  the  overruling  of 
the  motion  for  a  new  trial.  A  motion  was  also  filed  in  arrest 
of  judgment,  which  was  overruled.  Exception  was  taken  to 
the  overruling  of  the  motion  in  arrest.  The  plaintiffs  in  error 
were  then  sentenced.  The  motion  for  a  new  trial  assigned  the 
following  reasons.  That  one  Hugh  Quin  was  sworn,  and  testi- 
fied, on  the  part  of  the  people ;  the  name  of  said  witness  not 
being  on  the  back  of  the  indictment,  nor  any  notice  having  been 
given  that  he  would  be  so  sworn.  That  one  Donahue  was  also 
sworn  on  the  trial ;  his  name  not  being  on  the  indictment,  nor 
was  any  notice  given  that  he  was  to  be  sworn,  until  after  ten  of 
the  jurors  had  been  impanelled  and  sworn.  That  court  erred 
in  giving  the  second  and  fourth  instructions,  (set  out  in  the 
opinion,)  given  on  the  part  of  the  people. 

The  motion  in  arrest  of  judgment  assigned  the  following 
reasons.  Because  the  verdict  is  substantially  defective,  which 
is  as  follows  :  "We,  the  jury,  find  the  defendants,  Jackson  Perry, 
Clifford  Massey,  and  Caroline  Wilson,  guilty,  in  manner  and 
form  as  is  charged  in  the  indictment,  and  fix  the  term  of  im- 
prisonment for  Jackson  Perry  four  years,  Clifford  Massey  three 
years,  and  Caroline  Wilson  two  years."  Because  the  verdict 
does  not  fix  the  term  of  the  imprisonment  of  the  defendants, 
nor  either  of  them,  in  the  penitentiary.  Because  the  verdict 
does  not  designate  whether  the  term  of  imprisonment  shall  be 
in  the  county  jail  or  in  the  penitentiary.  Because,  after  the 
jury  had  been  discharged,  the  court  ordered  the  clerk  to  reduce 
the  verdict  to  form,  which  was  done.  Because  the  indictment 
is  substantially  defective.  Because  the  indictment  does  not 
allege  the    assault   to   have  been  made   unlawfully.     Because 
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[*49S]  *Carolme  Wilson  was  brought  against  her  will,  and 
in  violation  of  law,  without  process,  into  court,  from 
the  bridewell  of  the  city ;  when  she  was  in  confinement  under  a 
sentence  unexpired,  at  the  time  of  her  arraignment,  trial  and 
conviction  ;  and  illegally  subjected  to  the  jurisdiction  of  the  court. 
Because  the  recorder's  court  is  unconstitutional.  Because  the 
recorder's  court  had  no  jurisdiction  of  the  persons  of  the  de- 
fendants, nor  of  the  offence  charged  in  the  indictment.  The 
errors  assigned  corresponded  with  the  reasons  in  the  motion  for 
an  arrest  of  judgment. 

The  cause  was  heard  before  R.  S.  Wilson,  Judge  of  the 
Becorder's  Court  for  the  city  of  Chicago,  at  June  term,  1S53. 

P.  Ballixgall,  for  plaintiffs  in  error. 

Pi.  S.  Blackwell  and  A.  Voss,  for  the  people. 

ScATES,  J.  Plaintiffs  were  indicted  and  convicted  of  an 
assault,  with  intent  to  commit  murder. 

The  following  are  the  only  questions  presented  by  the  assign- 
ment of  errors  deemed  important  to  notice. 

At  the  instance  of  the  prosecution,  the  court  instructed  the 
jury,  that  if  they  believed  from  the  evidence  that  Perry  fired  the 
l^istol  either  with  malice  prepense,  or  a  total  disregard  of  human 
life,  then  the  law  is  for  the  people ;  and  all  parties  acting  with 
him,  and  with  the  same  motive,  are  equally  guilty,  as  acces- 
sories, under  our  laws. 

Where  the  act  is  committed  deliberately,  and  is  likely  to  be 
attended  with  dangerous  consequences,  the  malice  requisite  to 
murder  will  be  presumed. 

These  instructions  are  broad  and  general,  and  predicated 
upon  the  principle  of  law  which  attributes  universal  malice  to 
reckless  acts  of  homicide,  where  no  particular  motive  can  be 
traced.  The  principle  is  one  well  established  in  the  law ;  and 
we  cannot  say  tliat  it  is  improperly  laid  down  in  the  instructions. 

The  court  allowed  the  prosecution  to  examine  a  witness  whose 
name  was  not  endorsed  upon  the  indictment,  and  copy  thereof 
furnished  the  accused.  The  court  should  have  allowed  it  in  this 
case ;  for  there  is  nothing  in  the  record  showing  any  surprise, 
or  want  of  preparation  to  meet  this  witness,  on  the  part  of 
plaintiff.  The  notice  by  copy  is  intended  for  the  protection  of 
prisoners,  by  enabling  them  to  prepare  their  defence  against 
the  accusation,  by  the  mouths  of  these  witnesses.  Courts  will 
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see  that  this  protection  is  afforded  them.  But  when 
*the  calling  of  other  witnesses  occasions  no  surprise,  [*499] 
nor  makes  other  preparation  necessary  to  the  defence, 
there  can  be  no  good  reason  for  withholding  material  or  im- 
portant testimony  for  the  prosecution.  A  full  and  fair  investi- 
gation is  due  to  the  public  as  well  as  to  the  accused.  A  new 
trial  cannot  be  granted  to  enable  them  to  bring  forward  any 
important  testimony  discovered  after  the  commencement  of  the 
trial.  Should  injustice  be  likely  to  arise,  the  witness  may  be 
refused ;  should  it  be  done  by  his  admission,  a  new  trial  might 
correct  it.  We  are,  therefore,  of  opinion,  that  the  rule  for  their 
exclusion  should  not  be  inflexible. 

The  indictment  charges,  that  the  plaintiffs,  with  a  loaded  pis- 
tol and  with  knives,  did  feloniously,  wilfully,  unlawfully,  and  of 
their  malice  aforethought,  make  an  assault,  with  intent  then 
and  there  the  said,  &c.,  "feloniously,  wilfully,  and  with  malice 
aforethought,  to  kill  and  murder. " 

A  motion  in  arrest  was  properly  overruled.  The  objection 
was  to  the  omission  of  the  word  "unlawfully,"  in  charging  the 
intent.  The  statute  defines  an  assault  to  be  an  "unlawful  at- 
tempt." We  do  not  think  it  essential,  in  charging  the  assault 
with  intent  to  murder,  to  incorporate  the  definition  of  assault 
into  the  description  of  the  offence.  For  although  it  is  a  statu- 
tory offence,  yet  it  is  not  defined  differently  from  murder ;  and 
the  essential  terms  to  charge  a  murderous  intent  are  to  be  found 
in  this  indictment. 

It  is  not  one  of  that  class  of  statutory  offences  referred  to  in 
argument  in  1  Scam.  R.  118,  and  in  13  Sm.  &  Marsh.  R.  261, 
and  9  Mo.  R.  286,  where  the  definition  of  a  statutory  offence 
becomes  a  par,t  of  its  necessary  description  in  an  indictment. 

The  record  recites,  "that  this  day  again  came  the  said  parties 
by  their  counsel ;"  and  after  entering  the  decision  overruling  the 
motions  for  a  new  trial,  and  in  arrest,  it  proceeds,  "and  neither 
the  said  defendants,  nor  their  counsel,  saying  any  thing  further, " 
&c.,  "it  is  ordered  and  adjudged  by  the  court,  that  the  said 
Jackson  Perry  be  taken  from  the  bar  of  this  court,  to  the  com- 
mon jail  of  Cook  county,  from  whence  he  came."  A  similar 
entry  is  recited  as  to  each  defendant. 

Plaintiffs  offered  to  prove,  and  place  on  file,  certified  copies 
of  a  judgment  and  execution,  and  an  affidavit,  in  support  of  a 
motion  in  arrest ;  because  Caroline  Wilson  had  been  sentenced 
and  committed  to  the  city  bridewell ;  and  no  precept  or  habeas 
corpus  had  issued  from  the  court,  to  bring  her  into  court  to  re- 
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ceive  sentence.     The  court  refused  to  receive  this  testimony,  or 
to  arrest  the  judgment  for  this  cause ;  and  very  properly. 

A  motion  in  arrest  comes  too  late  after  sentence  ;  nor 
[*500]  would  *it  lie  for  having  given,  or  to  prevent  the  rendi- 
tion of  an  illegal  or  erroneous  sentence  or  judgment. 
It  is  an  appeal  to  the  law,  upon  the  record  and  facts,  upon 
which  the  court  is  asked  to  pass  sentence  or  pronounce  judg- 
ment. The  motion  is  in  the  nature  of  a  demurrer  to  the  facts 
of  the  whole  case  and  pleadings  presented  by  the  record,  for 
want  of  some  essential,  without  which  a  sentence  or  judgment 
thereon  becomes  erroneous.  But  it  does  not  reach  the  sentence 
or  judgment  itself.  If  that  be  erroneous,  it  is  objected  to  by 
assignment  of  errors. 

If  the  object  of  the  motion  was  to  suspend  sentence,  because 
of  the  absence  of  the  prisoners,  a  motion  in  arrest  was  not 
proper.  If  they  were  absent,  any  one  present  could  have  made 
affidavit  to  the  fact.  If  to  show  a  constructive  absence  these 
proofs  were  offered,  they  were  not  admissible,  to  contradict  the 
observation  of  the  judge.  They  seem  to  have  been  offered  to 
show  that  Wilson  had  been  sentenced  and  committed  to  the 
bridewell  for  a  term  not  expired ;  and  that  she  could  not  legally 
be  in  court,  without  precept  or  habeas  corpvs,  nor  sentenced  when 
there.  This  assumption  is  untenable.  The  prisoners  should  be 
personally  present  in  cases  where  corporal  punishment  is  part 
of  the  sentence.  8  Sm.  &  Marsh.  K.  593 ;  12  Wend.  E.  348 ; 
7  Cow.  E.  525. 

We  will  not,  in  this  case,  inquire  into  any  irregularity  in  the 
mode  of  bringing  her  into  court ;  nor  correct  it,  by  reversing 
sentence  upon  her.  The  keeper  of  the  bridewell  may  assert  his 
rights  against  the  sheriff;  she  has  no  cause  of  complaint. 

The  only  remaining  question  in  this  case  is,  the  alleged  un- 
constitutionality of  the  act  of  the  12th  February,  1853,  to 
"establish  the  recorder's  court  of  the  city  of  Chicago."  By  sec- 
tion 1,  article  5,  of  the  constitution,  the  legislature  is  authorized 
to  establish  "inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion" "in  the  cities  in  this  State;  but  such  courts  shall  have  a 
uniform  organization  and  jurisdiction  in  such  cities." 

By  the  above  act,  the  recorder's  court  is  established,  with 
"concurrent  jurisdiction,  within  said  city,  with  the  circuit  court, 
in  all  criminal  cases,  except  treason  and  murder,  and  of  all  civil 
cases  where  the  amount  in  controversy  shall  not  exceed  one 
hundred  dollars."     Acts,  1853,  p.  147,  §  1. 

The  act  is  not  repugnant  to  the  constitution, 
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The  constitution  authorizes  the  establishment  of  this  court, 
we  think,  in  one  city  alone ;  or  any  greater  number,  as  the  pub- 
lic wants  may  demand. 

The  "uniformity  of  organization  and  jurisdiction"  has  respect 
to  the  courts,  and  not  to  the  cities,  as  its  antecedent.  As  these 
courts  may  be  extended,  care  will  be  taken  to  introduce 
into  *other  cities  one  of  a  "uniform"  character  of  [*501] 
"organization  and  jurisdiction;"  as  the  power  is  re- 
stricted and  confined  to  such  character  as  shall  produce  uniform- 
ity in  the  mode  of  organization  and  extent  of  jurisdiction. 

Any  other  construction  of  the  constitution  would  forbid  their 
establishment  in  the  larger  cities,  where  the  public  business  de- 
mands them,  until  the  growth  and  wants  of  all  the  cities  should 
justify  so  great  an  expense.  Such  a  construction  is  not  required 
by  the  phraseology  of  the  constitution,  nor  justified  by  sound 
policy ;  and  is,  therefore,  inadmissible. 

Judgment  affirmed. 


John  F.  Seaman  and  Wife,  Plaintiffs  in  Error,  v.  Edward  Cook, 
Defendant  in  Error. 

EKEOK  TO  COOK. 

Administration  —  Widow  as  trustee  —  Eesttlting  tetjst. — Where  an 
intestate  left  a  widow,  one  son,  and  three  daughters,  and  the  widow  administered 
on  his  estate,  and  managed  the  whole  of  it  and  its  proceeds  for  a  period  of  thirty- 
seven  years,  investing  and  reinvesting  the  proceeds,  at  first  in  the  joint  names  of 
herself  and  children,  and  afterwards,  with  their  assent  and  knowledge,  in  her 
own  individual  name,  and  they  all  lived  together,  the  widow  furnishing  all  the 
supplies  for  the  family: — 

Held,  that  the  widow  was  to  be  considered  in  all  these  investments  as  acting  as 
trustee  for  those  interested  in  the  property  purchased  in  her  own  name,  and  the 
law  will  raise  a  resulting  trust  to  the  owners  in  the  property  so  purchased. 

And  where  the  husband  of  one  of  the  daughters,  who  had  purchased  real 
estate  in  this  State,  afterwards  sold  and  conveyed  the  same  to  the  said  widow,  for 
money  received  by  her  out  of  the  rents  of  property,  the  title  of  which  was  in  her 
name,  though  purchased  by  her  out  of  the  joint  funds  aforesaid: — 

Held,  that  there  was  a  resulting  trust  in  the  said  property  so  sold,  in  the  hus- 
band in  right  of  his  wife,  to  the  amount  of  her  share  in  said  consideration  money. 

Same — Laws  op  new  york. — The  laws  of  New  York,  where  said  intestate 
died,  examined  as  to  uses  and  resulting  trusts,  and  that,  by  those  laws,  no  re- 
sulting trust  would  arise  to  the  parties,  but  would  arise  in  favor  of  creditors  of 
the  party  praying  the  consideration  for  real  estate,  the  title  of  which  was  taken 
in  the  name  of  another. 

Cited:  Purchasing  with  trust  funds:  84  111.  156.  Sufficiency  of  bill  for  re- 
sulting trust:  65  111.  319.     Title  held  in  trust:  87  111.  84. 

Resulting  trusts — How  created. — See  Coates  v.  Woodworth,  13  111.  654,  note 
in  this  edition. 
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This  was  an  attachment  suit  sued  out  of  the  Cook  County- 
Court  of  Common  Pleas,  returnable  at  the  February  term,  1853, 
by  the  appellee  against  the  appellant,  and  levied  upon  the  land 
in  question;  and  after  obtaining  judgment  therein  against  said 
Seaman,  filed  his  bill  on  the  chancery  side  thereof,  to 
[*502]  subject  *Seaman's  interest  in  the  land  attached  to  sale 
for  the  satisfaction  of  said  judgment. 

The  facts  sufficiently  appear  in  the  opinion.  Decree  entered, 
settling  the  interest  of  Seaman,  and  ordering  a  sale  thereof,  in 
satisfaction  of  said  judgment.  Seaman  prosecuted  his  writ  of 
error. 

Arnold  &  Lay,  and  Blackwell  &  Beckwith,  for  plaintiffs 
in  error. 

JuDD  and  Wilson,  for  defendant  in  error. 

ScATES,  J.  Cook  sued  out  an  attachment,  which  was  levied 
on  the  land  in  question  ;  and  after  obtaining  a  judgment  against 
Seaman,  filed  this  bill,  to  subject  Seaman's  interest  in  the  land 
to  sale,  for  the  satisfaction  of  the  judgment. 

The  question  presented  is.  Whether  Seaman  has  any  interest 
in  the  land  upon  a  resulting  trust ;  and  if  so,  its  extent. 

Thomas  Drake  died  in  New  York  City,  in  ISOO,  leaving  -real 
and  personal  estate  there  worth  $23, 000,  and  Susannah,  his 
widow,  a  son,  and  three  daughters. 

The  widow  administered,  and  managed  the  whole  estate  and 
its  proceeds  for  thirty-seven  years,  investing  and  reinvesting  the 
proceeds  in  real  estate  and  securities,  in  the  joint  names  of  her- 
self and  children.  During  their  lives,  the  children  lived  with 
their  mother  until  her  death,  after  this  suit  was  instituted.  She 
survived  all  the  children  but  Ann,  the  wife  of  Seaman,  and  dur- 
ing her  lifetime  kept  house  and  supplied  the  family  with  every 
necessary,  both  provision  and  clothing.  The  son  and  one 
daughter  died  before  1837;  when  the  survivors  made  a  deed  of 
partition,  as  it  is  called  in  the  pleadings,  though  it  is  merely  a 
declaration  of  their  respective  interests,  in  effect ;  and  they  con- 
tinued to  hold  in  common  an  undivided  third.  In  1837,  Sea- 
man intermarried  with  Ann,  when  he  became  a  member  of  the 
same  household,  in  which  the  same  management  and  control  of 
the  mother  continued,  as  before,  and  in  like  management  of  all 
the  property.  But  after  this  period,  she  invested,  with  the 
knowledge  of  the  others,  the  proceeds  of  the  joint  property,  in 
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stocks,  and  in  lots  on  West  and  Water  streets,  in  New  York 
city,  in  her  own  name.  One  of  these  investments  was  in  the 
stock  of  the  Manhattan  Co. 

Seaman  failed  in  business,  and  became  insolvent.  He  after- 
wards purchased,  in  184:4,  the  property  in  question,  lying  in 
Chicago,  and  gave  his  notes  for  $2,200,  in  part  payment.  The 
land  was  subject  to  a  mortgage  for  $3,750,  which  was  to  be 
paid  off  by  his  vendor. 

*Seaman  and  wife  sold  this  land  to  Susannah,  the    [*503] 
mother,  for  $7,000,  and  conveyed  it  to  her,  in  her  own 
name. 

The  bill  charges,  that  the  consideration  of  $7,000  paid  by 
Susannah,  was  paid  out  of  moneys  belonging  in  equal  parts  to 
Seaman  and  wife,  Susannah,  and  to  Susan,  the  other  surviving 
daughter.  That  $2,500  of  the  amount  was  derived  from  a  sale 
of  the  Manhattan  stock;  $3,000  from  the  rents  of  the  West 
and  Water  street  lots;  and  $1,500  from  other  rents  of  the  joint 
property.  That  she  also  paid  off  the  notes  given  by  Seaman 
for  the  purchase-money  for  $2,200,  out  of  moneys  arising  from 
rents,  &c.,  of  other  real  estate. 

The  answer  admits  these  facts,  but  does  not  specify  the 
amount  derived  from  each  of  these  sources.  Susannah  gave 
her  notes  for  part  of  the  purchase-money  of  said  land ;  but  they 
were  afterwards  paid  out  of  moneys  derived  as  before  stated. 

Before  the  hearing,  Susannah,  the  mother,  and  Susan,  the 
daughter,  died,  each  having  made  a  will,  bequeathing  and  de- 
vising all  their  respective  estates  and  property  to  the  sole  and 
separate  use  of  Ann  Seaman.  The  parties  all  lived  in  New 
York,  where  all  the  property  was  situated,  except  the  land  in 
question.  Cook  was  not  a  creditor  at  the  time  of  the  purchase 
of  this  land. 

Do  these  facts  raise  a  resulting  trust  to  Seaman?  and  if  so, 
for  what  interest  ?  For  if  Susannah  acquired  by  this  purchase 
a  sole  estate,  it  has  passed  by  her  devise  to  Ann  Seaman,  as  a 
separate  estate,  and  in  which  her  husband  is  not  even  entitled 
to  an  estate  by  the  curtesy. 

Our  statute  of  frauds  provides,  that  all  declarations  or  crea- 
tions of  trusts  or  confidences  of  any  lands,  tenements,  or  here- 
ditaments, shall  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is,  by  law,  enabled  to  declare  such 
trust,  or  by  his  last  will,  in  writing ;  or  else  they  shall  be  utterly 
void,  and  of  no  effect :  provided,  that  resulting  trust,  or  trusts, 
created  by  construction,  implication,  or  operation  of  law,  need 
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not  be  in  writing,  and  the  same  may  be  proved  by  parol.     Eev. 
Stat.  45,  p.  259,  §  4. 

The  facts  in  this  case  show  a  resulting  trust  under  this  act, 
to  Seaman,  to  the  extent  and  in  the  proportion  of  his  interest  in 
the  purchase-money.  Parol  evidence  is  admissible  to  show  a 
resulting  trust ;  but  it  is  inadmissible  to  show  a  contract  for  a 
trust;  and  so  ruled  in  Hovey  et  al.  v.  Holcomb  et  al.,  11  111.  E. 
660,  and  Perry  v.  McHenry,  13  lb.  237.  This  being  of  the  former 
character,  the  admissions  in  the  answers  fully  prove  the  sources 
whence  the  purchase-moneys  were  derived,  and  presents 
[*504]  *the  question  of  their  ownership  in  whole  or  in  part, 
which  must  determine  the  quantum  of  the  estate  result- 
ing to  Seaman. 

In  determining  this  question,  we  must  look  to  the  condition 
of  the  parties  in  New  York,  and  the  situation,  in  part,  at  least, 
of  the  property  there.  But  I  need  not  examine  the  vexed  ques- 
tion of  the  law  of  the  domicil  in  relation  to  contracts  affecting 
the  right  or  title  to  personalty.  But  I  will,  under  the  facts  of 
this  case,  treat  it  as  transitory,  and  when  it  is  brought  within 
the  jurisdiction  of  our  laws  for  investment,  they  must  govern 
and  determine  the  question  of  title  and  ownership. 

Mrs.  Drake,  in  1800,  came  into  the  possession,  control,  and 
management  of  this  estate,  as  administratrix,  in  a  trust  char- 
acter, as  quasi  trustee. 

When  this  trust  ended,  if  ever  before  her  death,  does  not 
appear.  She  continued  this  possession,  control,  and  manage- 
ment uninterruptedly  for  a  period  of  forty-eight  or  forty-nine 
3'ears,  long  after  the  children  became  of  age,  and  after  Ann's 
intermarriage,  and  until  the  death  of  all  her  children,  except 
Ann,  and  her  own  death.  And  during  all  this  period  she  pro- 
vided for  all  their  wants,  out  of  the  common  fund,  and  bought, 
sold,  invested,  and  reinvested  as  she  thought  proper.  Until 
1S37  the  titles  were  taken  in  their  joint  names,  and  afterwards 
some,  if  not  all,  were  taken  in  her  own.  The  reason  of  this 
change  is  not  apparent  to  us.  There  was  no  division  made  by 
the  deed  of  1S37,  nor  does  it  appear  that  the  rights,  titles,  or 
interests  of  the  parties  were  in  the  least  changed  by  it.  The 
only  changes  that  appear  to  have  been  made,  were  the  addition 
of  Seaman  to  the  family  circle,  by  his  intermarriage  with  Ann, 
and  in  making  new  investments  in  the  name  of  Susannah  alone. 
These  facts  will  not  divest  her  of  her  trust  character.  She  still 
sustains  a  fiduciary  relation  in  the  possession,  control,  and 
management  of  the  property.  Any  application  or  appropriation 
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of  these  funds,  to  her  sole  use  and  benefit,  would  be,  by  our 
law,  a  violation  of  her  trust;  and  it  will  not  lie  in  her  mouth, 
or  avail  to  allege  a  breach  of  confidence,  and  a  violation  of  her 
trust  and  duty,  as  the  ground  of  title  to  her  principal's  estate. 
For  if  these  investments  were  n-ot  made  for  the  use  of  the  prin- 
cipals, but  her  own,  it  was  a  breach  of  trust,  a  misapplication 
of  their  money,  and  a  violation  of  her  duty.  This,  the  law  will 
not  presume  to  have  been  the  intention,  but  will  treat  it  as  a 
resulting  trust  to  the  owners  of  the  money.  11  111.  660;  13 
111.  237;  Jackson  v.  Matsdorf,  11  John.  E.  91;  Jackson  v. 
Seely  &  Morse,  16  John.  E.  196;  Botsford  v.  Burr,  2  John.  Ch. 
E.  405;  2  Story,  Eq.  Juris.  §  1210. 

But  if  it  is,  when  so  invested  g-nd  claimed  as  the  sole 
prop*erty  of  the  trustee  or  agent,  to  be  treated  as  a    [*505] 
breach  of  trust,  the  cestui  que  trust  can  either  follow  it 
and  claim  that  in  which  it  has  been  invested,  or  hold  the  trustee 
personally  responsible.     Oliver  et  al.  v.  Pratt,  3  How.  U.  S.  E. 
401;  2  Story,  Eq.  §  1210;  4  Kent,  Com.  305,  306. 

And  this  would  also  be  the  effect  of  a  resulting  trust  where 
only  part  of  the  consideration  was  the  money  of  another ;  a 
trust  would  result  in  proportion.  4  Kent,  Com.  306 ;  Powell 
and  Wife  v.  Monson  and  Brimfield  Man.  Co.,  3  Mason,  Cir.  C.  E. 
364 ;  Wray  v.  Steel,  2  Ves.  &  Beam.  E.  389 ;  Brothers  v.  Porter 
et  al.,  6  B.  Mon.  E.  106 ;  Eoss  v.  Hegeman,  2  Edw.  Ch.  E.  373. 

The  whole  record  very  strongly  shows,  that  Susannah  had  no 
individual  undivided  property,  unless  the  West  and  Water  street 
lots  became  so  by  operation  of  the  statute  of  New  York,  on  her 
taking  the  titles  in  her  own  name  with  the  knowledge  of  the 
other  owners.  See  Eev.  Stat.,  N.  Y.,  1836,  p.  728,  §§  50  to  53. 
This  question  will  be  examined ;  but  let  this  be  admitted,  and 
still  a  defence  is  not  made  out ;  for  the  answer  admits  the  pay- 
ments to  have  been  made  out  of  these  joint  funds,  without  show- 
ing the  proportions.  We  shall,  therefore,  regard  them  as  truly 
set  forth,  not  being  denied.  Nor  could  the  trustee  or  agent  de- 
rive any  advantage  from  the  confusion  arising  from  her  own 
fault  in  mixing  her  private  with  the  trust  moneys ;  and  it  be- 
comes her  duty  to  show  how  much  belongs  to  her  separately. 
6  B.  Mon.  E.  106;  2  Johns.  Ch.  E.  405-410;  2  Edw.  E.  373; 
3  Mason,  E.  360 ;   1  Story's  Eq.  Juris.  §  468. 

It  is  further  contended,  that  there  can  be  no  resulting  trust  to 
the  vendor  in  an  absolute  conveyance.  This  may  be  true,  as  a 
general  rule ;  but,  I  think,  can  have  no  application  to  this  case. 
This  is  a  purchase  by  the  agent  or  trustee  actually  in  the  man- 
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agement  of  the  whole  fund ;  and  is  not,  therefore,  to  be  con- 
founded with  purchases  made  by  persons  not  sustaining  such 
relation.  So  the  principle  laid  down  in  Hovey  et  al.  v.  Holcomb 
et  al.,  11  111.  R.  660,  in  relation  to  absolute  deeds,  does  not  ex- 
tend to  a  case  like  this,  to  prevent  the  grantor  taking  a  resulting 
trust  in  property  purchased  from  him  by  his  own  agent  of 
another  fund  and  estate,  and  paid  for  in  part  with  his  own 
money.  Such  a  rule  might  prevent  a  partner  from  selling  to 
his  firm,  or  to  a  company  of  which  he  might  be  a  member, 
without  the  hazard  of  subjecting  himself  to  the  loss  of  such  por- 
tion of  the  purchase-money  belonging  to  him,  as  might  be  ap- 
plied in  the  payment. 

The  only  remaining  question  is  in  relation  to  the  title  to  the 

lots  in  West  and  Water  streets,  under  the  New  York 

[*506]    statute,  *and  which  will  determine  the  ownership  of  that 

portion  of  the  consideration   money  derived  from  the 

rents  of  those  lots. 

By  the  marriage,  Seaman  became  entitled  to  his  wife's  prop- 
erty in  possession,  the  rents  of  the  land,  and  has  a  right  to  re- 
duce into  his  possession  her  choses  in  action.  But  if,  as  is 
contended,  by  the  investment  of  his  moneys  in  the  West  and 
Water  street  lots,  by  Mrs.  Drake,  and  taking  the  conveyances 
in  her  own  name,  with  his  knowledge,  divests  him  of  all  right 
to  the  lots,  by  the  statute  of  New  York ;  then  the  rents  would 
belong  to  her  also,  and  would  increase  her  interests  in  the  Chi- 
cago lands  in  proportion.  And  in  determining  this  question 
we  must  look  to  the  statute  of  New  Y^ork,  and  the  decisions  of 
her  courts  for  its  true  interpretation. 

The  lex  loci  rci  sitce  will  govern  in  relation  to  the  titles  and 
ownership  of  lands.  United  States  v.  Jonah  Crosby,  2  Pet. 
Cond.  R.  437,  and  note ;  McConnell  et  al.  v.  Sullivant  et  al.,  6 
Cond.  li.  70;  Story  Confl.  Laws,  §§  363  to  365,  44S,  ^U,  463. 

By  the  statute  of  New  York,  (Rev.  Stat.  1836,  p.  728,)  it  is 
provided  in  section  50  that  "The  preceding  sections  of  this  ar- 
ticle, shall  not  extend  to  trusts  arising  or  resulting  by  implica- 
tion of  law,  nor  be  construed  to  prevent  or  affect  the  creation  of 
such  express  trusts  as  are  hereinafter  authorized  and  defined. 

Section  51.  "Where  a  grant  for  a  valuable  consideration  shall 
be  made  to  one  person,  and  the  consideration  therefor,  shall  be 
paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the  per- 
son by  whom  such  payment  shall  be  made ;  but  the  title  shall 
vest  in  the  person  named  as  the  alienee  in  such  conveyance, 
subject  only  to  the  provision  of  the  next  section. 
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Section  52.  "Every  such  conveyance  shall  be  presumed  fraud- 
ulent, as  against  the  creditors  at  the  time,  of  the  person  paying 
the  consideration ;  and  where  a  fraudulent  intent  is  not  dis- 
proved, a  trust  shall  result  in  favor  of  such  creditors,  to  the  ex- 
tent that  may  be  necessary  to  satisfy  their  just  demands. 

Section  53.  "The  provisions  of  the  preceding  fifty-first  section 
shall  not  extend  to  cases  where  the  alienee  named  in  the  con- 
veyance, shall  have  taken  the  same  as  an  absolute  conveyance, 
in  his  own  name,  without  the  consent  or  knowledge  of  the  per- 
son paying  the  consideration ;  or  where  such  alienee,  in  viola- 
tion of  some  trust,  shall  have  purchased  the  lands  so  conveyed 
with  moneys  belong  to  another  person." 

The  policy  of  this  act,  in  AVait  v.  Day,  4  Denio,  R.  442,  is 
declared  by  the  court,  to  be  "to  discourage  the  purchase  of  lands 
in  the  name  of  another,  by  cutting  off  any  resulting  use  or  trust, 
so  far  as  the  person  paying  the  consideration  is  himself  con- 
cerned." And  as  to  creditors  at  the  time  of  such  con- 
veyance, *only,  does  any  use  or  trust  result  under  the  [*507J 
fifty-second  section,  and  that  to  the  person  paying  the 
consideration,  but  in  favor  of  the  creditor. 

The  phraseology  of  the  fifty-first  and  fifty-second  sections 
seems  to  contemplate,  on  the  part  of  the  owner  of  the  consider- 
ation money,  an  active  participation  in  the  transaction,  by 
paying  the  money. 

The  first  paragraph  of  the  53d  section  is  in  harmony  with 
this  view.  The  person  paying  the  purchase-money  would  have 
a  right  to  the  conveyance ;  and  to  sustain  it  as  good  against 
him,  when  made  to  another,  his  assent,  or  direction,  expressly 
given,  or  to  be  implied  from  his  knowledge  of  such  a  convey- 
ance, and  silence,  must  be  satisfactorily  shown.  Otherwise,  it 
might  constitute  a  fraud  upon  his  rights,  and  raise  a  resulting 
use  or  trust  to  him. 

The  phraseology  of  the  last  paragraph  of  the  53d  section  is 
different ;  and  provides  for  a  different  state  of  facts  and  circum- 
stances. 

Where  the  alienee  shall  purchase  lands  with  the  money  of 
another,  "in  violation  of  some  trust,"  which  may  be  as  well  in 
a  perversion  of  the  wrong  kind  of  investment,  as  in  the  right 
subject-matter  of  investment,  but  in  taking  title  in  such  manner 
as  might  endanger  or  destroy  the  rights  of  the  cestui  que  trust, 
I  apprehend  the  term  "use  or  trust"  is  not  used  in  the  strictly 
technical  sense  in  which  the  relation  of  trustee  and  cestui  que 
trust  are  created,  but  in  the  most  general  and  comprehensive 
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sense  of  that  term,  and  which  woukl  include  all  quasi  trustees, 
and  fiduciary  relations,  arising  from  the  possession  of  property, 
and  the  control  and  management  of  interests  belonging  to 
others,  by  agents  and  such  like,  embracing  the  duty  of  safe 
lieeping  merely,  as  well  as  cases  where  the  confidence  required 
a  particular  management  or  application  of  the  ti'ust  fund. 

If  this  be  a  sound  interpretation  of  that  paragraph,  this  case 
is  brought  within  the  provision  of  that  section,  which  provides 
two  exceptions  to  the  general  rule  laid  down  in  the  51st  section: 
"Uses  and  trusts  ai-e  not  wholly  abolished ;  they  are  only  modi- 
fied" by  this  statute.  Wait  v.  Day,  4  Denio,  442;  and  see  sec- 
tion 45  of  that  act. 

Mrs.  Drake  had  managed  this  estate  for  thirty-seven  years ; 
buying,  selling,  leasing,  vesting  and  reinvesting,  collecting  rents, 
&c.,  and  as  she  thought  proper,  taking  titles  in  the  names  of  all 
those  interested.  And  during  all  this  time,  they  constituted 
but  one  family,  of  which  she  was  the  head — and  as  such  sup- 
plied the  common  wants  of  all.  The  deed  of  partition  neither 
changed  the  character  of  the  tenancy,  the  title,  or  the 
[*50S]  respective  *interests  of  the  parties  to  it.  After  Seaman 
became  a  member  of  the  family,  by  marriage  with  one 
of  the  parties,  and  a  party  in  interest,  every  thing  continued  as 
before,  except  the  titles  of  the  subsequent  investments  in  the 
sole  name  of  Mrs.  Drake.  This  appears  to  us  to  have  been  in 
violation  of  the  trust  and  confidence  reposed  in  her  as  the  acting 
agent  for  the  owners.  She  commenced  as  administratrix  in 
ISOO  in  a  fiduciar}^  character  as  qiKisl  trastee,  and  the  record  is 
silent  as  to  a  settlement  of  the  trust,  and  a  divestiture  of  the 
character,  unless  we  should  infer  it  from  the  making  of  the 
deed.  But  admitting  that  the  duties  of  administratrix  had  long 
since  been  fulfilled,  still  the  confidence  and  trust  relation  arose 
from  it,  and  had  continued  while  she  continued  the  same  pos- 
session, management,  and  control,  without  alteration  of  the 
parties  in  interest. 

As  the  consideration  paid  for  the  Water  and  West  street  lots 
was  derived  from  the  common  fund,  we  are  of  opinion  that  there 
was  a  resulting  trust  of  those  lots  to  the  common  proprietors  of 
the  fund.  And,  therefore,  the  rents  issuing  from  those  lots  were 
in  like  manner  the  common  property  of  all,  and  that  the  con- 
sideration of  tlie  Chicago  land,  in  question,  belonged  in  equal 
undivided  third  parts  to  each. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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ABATEMENT, 

An  attachment  was  issued  against  two,  upon  an  afl&davit  alleging  that  one  was  a 
non-resident  and  that  the  other  was  about  to  depart  the  State,  &c.,  one  only 
pleaded  in  abatement,  that  he  was  not  about  to  depart  the  State.  Upon  the 
trial  of  this  issue,  the  circuit  court  admitted  evidence  of  the  indebtedness, 
found  the  issue  on  the  plea  of  abatement  against  the  party  pleading  it,  and 
gave  judgment  for  the  plaintiff: — 

Held,  that  this  was  correct,  and  that  the  party  pleading  in  abatement,  had  no 
right  when  that  issue  was  found  against  him  to  answer  over  on  the  merits  of 
the  action.     Moeller  v.  Quarrier  et  al.  280. 

ACTION. 

1.  If  a  party  brings  a  penal  action  without  filing  a  bond  for  costs,  it  may  be  dis- 

missed at  the  instance  of  the  defendant,  but  he  must  raise  the  objection  at 
the  earliest  opportunity,  or  he  waives  his  right  to  insist  upon  it.  Adams  v. 
Miller,  71. 

2.  Where  an  attorney  commences  a  suit  in  the  name  of  another,  without  author- 

ity, it  is  the  duty  of  the  court  to  dismiss  the  same,  on  motion  of  the  defend- 
ant.    Heirs  of  Frye  v.  Calhoun  County,  132. 

3.  If  a  deed  be  inter  partes,  that  is,  on  the  face  of  it,  expressly  describe  and 

denote  who  are  the  parties  to  it,  (as  between  A.  of  the  first  part,  and  B.  of 
the  second  part,)  C.  cannot  sue  thereon,  although  the  obligation  purport  to 
be  made  for  his  sole  advantage,  and  contain  an  express  covenant  with  him 
to  perform  an  act  for  his  benefit.     Hager  v.  Phillips,  260. 

4.  An  order,  given  by  the  lessor  of  premises  to  his  lessee,  directing  him  to  pay 

two  thirds  of  the  rent  due  upon  a  lease,  does  not  amount  to  such  an  assign- 
ment of  the  rent  reserved  by  the  lease,  as  to  enable  the  holder  of  the  order 
to  bring  an  action  in  his  own  name.     Crosby  v.  Loop,  330. 

5.  The  recording  of  a   deed  affords  prima  facie  evidence  of  its  delivery.     A 

declaration,  that  counts  on  the  malfeasance  of  a  voluntary  bailee,  is  good. 
Therefore,  when  a  deed  is  delivered  to  a  person  as  an  escrow,  and  he  accepts 
it  as  such,  but  afterwards  and  while  it  so  remains  an  escrow,  wrongfully  and 
withoiit  the  consent  of  the  grantor  who  delivered  the  deed  to  him  as  aforesaid, 
causes  it  to  be  recorded  in  the  county  where  the  lands  described  therein  are 
situated,  by  means  whereof  the  said  grantor  sustains  injury,  and  incurs  ex- 
pense in  perpetuating  the  testimonj'  to  show  that  said  deed  was  not  delivered, 
he  is  liable  in  damages  to  the  grantor  for  such  wrongful  act.  Himes  v. 
Keighhlingher,  469. 

See  Assignment;  Bond,  2. 


AGENT. 

If  an  attorney,  in  the  due  exercise  of  a  power  given  to  him  by  his  principal, 
execute  a  deed  in  his  own  name,  and  not  in  that  of  the  principal,  it  is  com- 
petent for  a  court  of  equity  to  aid  and  complete  the  defective  execution  thus 
made  bv  the  agent.     Pensonneau  et  al.  v.  Bleakley  et  al.,  15. 
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2.  If  the  sale  thus  made  by  the  agent  was  fraudulent,  no  equitable  title  would 

pass  to  the  purchaser  or  his  assignees.     lb. 

3.  The  law  will  not  permit  a  person  who  acts  as  agent  or  trustee,  to  be  both  buyer 

and  seller.  Courts  of  equity  will  not  sanction  such  a  course,  nor  sanction 
shifts  or  evasions  to  avoid  this  rule.     lb. 

4.  If  the  agent  purchased  directly  in  his  own  name,  or  procured  another  to  pur- 

chase for  his  use,  either  directly  or  indirectly,  courts  of  equity  will  set  aside 
the  sale,  even  if  a  full  and  valuable  consideration  has  been  paid.     76. 

5.  A  party  who  voluntarily  interferes  witi  and  manages  an  estate  in  behalf  of 

heirs,  as  their  representative,  and  as  such  acquires  information  to  which  a 
stranger  would  not  have  access,  assumes  the  obligations  to  his  principals 
which  properly  appertain  to  the  character  of  an  agent;  and  in  h-eatiug  with 
them  for  the  estate,  he  is  bound  to  disclose  how  he  has  acted,  and  every 
matter  which  it  was  important  for  them  to  know,  unless  such  disclosures 
were  distinctly  dispensed  with.     Casey  v.  Casey,  112. 

6.  Where  confidence  is  reasonably  reposed,  that  confidence  must  not  be  abused. 

The  party  relied  upon  must  see  that  he  meets  fully  and  fairly  the  responsi- 
bility of  his  position,  and  does  not  take  any  advantage,  either  to  the  injury 
of  another  or  for  his  own  gain.     lb. 

See  Trusts  and  Trustees. 


AMENDMENT. 

Where  the  sheriffs  return  to  a  summons  in  chancery  showed  that  it  was  served 
by  reading;  but  the  parties  stipulated  that  affidavits  might  be  presented  to 
show  the  real  manner  of  ser\'ice,  and  if  it  should  appear  therefrom  that  ser- 
vice was  made  by  the  delivery  of  a  copy  of  the  process,  the  return  should 
be  considered  as  amended  accordingly: — 

Held,  on  the  affidavit  of  the  sheriff,  that  he  delivered  a  copy  of  the  summons  to 
the  party,  and  his  willingness  so  to  amend  the  return,  that  the  amendment 
would  be  regarded  as  made,  by  this  court.     Eyster  v.  Eyster,  369. 

APPEAL. 
See  Hawking  and  PEDDiiiNa. 

ARBITRAMENT    AND    AWARD. 

1.  In  construing  an  award,  no  presumption  M-ill  be  indulged  in  to  overturn  it,  but 

every  reasonable  intendment  will  be  allowed  for  the  purpose  of  sustaining  it. 
McDonald  v.  Amiout,  58. 

2.  If  an  award  directs  one  of  two  things  to  be  done  in  the  alternative,  and  one  of 

them  is  uncertain  and  impossible,  it  is  incumbent  on  the  party  to  perform 
the  other  of  them.     lb. 

3.  If  arbitrators  are  unable  to  agi'ee  upon  an  award,  and  it  is  stipulated  that  an 

umpire  shall  in  that  event  be  chosen  by  them  to  settle  the'ditference  without 
their  concurrence,  his  authority  to  settle  the  controversy  will  be  xmdoubted, 
and  if  the  arbitrators  affix  their  name  to  the  award,  it  will  be  considered  a. 
verification  of  the  truth  of  the  recitals  ki  it.     lb. 

4.  The  submission  and  award  of  arbitrators  upon  the  question  of  title  to  prop- 

erty in  suit,  on  which  the  arbitrators  did  not  paw,  is  inadmissible  in  evi- 
dence, even  between  the  parties  to  the  submission,  and  much  more  is  such 
evidence  inadmissible,  when  one  of  the  parties  litigant  was  no  party  to  the 
submission.      Woddicard  v.  ^yoodward,  370. 

5.  Whore  n])on  a  submission  to  arbitrators,  they  were  called  upon  to  decide  to 

whom  a  portion  of  a  fence  belonged,  and  they  decided  that  one  of  the  parties 
might  take  away  the  rails  and  stakes  that  were  put  into  the  fence  by  one  M: — 
Held,  that  such  an  award  was  sufficiently  certjvin,  as  it  provided  a  test  by  which 
the  property  of  each  would  be  ascertained.      Whiltemore  v.  Mason,  392. 

See  Evidence,  19,  20. 
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ASSIGNMENT. 

Choses  in  action,  except  negotiable  instruments,  are  not  assignable  at  law  so  as 
to  authorize  the  assignee  to  maintain  an  action  in  his  own  name;  to  main- 
tain an  action  there  must  be  communication,  and  a  new  arrangement  between 
all  the  parties,  by  which  the  assignor's  claim  upon  his  debtor  and  his  liability 
to  the  assignee  are  extinguished.     McKinney  v.  Alvis,  33. 

ATTACHMENT. 

1.  In  an  attachment  against  a  boat  for  supplies  furnished,  the  action  will  not  be 

Btistained  except  for  such  supplies  as  are  used  or  consumed  upon  or  in  run- 
ning the  boat.     Clark  v.  Smith,  361. 

2.  To  maintain  his  action  for  such  supplies,  it  is  incumbent  on  the  plaintiff  to 

show  not  only,  that  the  supplies  were  furnished,  but  that  they  were  actually 
to  be  consumed  and  used  on  the  boat.     lb. 

3.  Articles  transported  as  merchandise  and  for  sale  do  not  come  within  the  pur- 

view of  the  statute.     lb. 

BAIL. 

A  motion  to  discharge  defendant  on  common  bail  is  addressed  to  the  discretion 
of  the  court,  and  its  decision  cannot  be  assigned  for  error.  Walker  v. 
Welch  et  al.  364. 

BAILMENT. 

1.  Where  a  bailment  is  gratuitous,  the  bailee  is  bound  to  extraordinary  care. 

Phillips  V.  Coudon,  84. 

2.  An  innkeeper  is  prima  facie  liable  for  the  loss  of  goods  sustained  by  a  guest 

at  his  inn;  but  he  may  absolve  himself  from  such  liability  by  showing  af- 
firmatively that  the  loss  is  not  attributable  to  any  fault  or  want  of  care  by 
him  or  his  servants.     Metcalfe.  Hess,  129. 

3.  In  cases  where  the  loss  is  occasioned  bj'  the  death  of  an  animal,  the  innkeeper 

may  free  himself  from  liability,  by  showing  that  the  death  was  in  no  manner 
occasioned  by  any  want  of  proper  care  and  attention  on  his  part.     lb. 

4.  On  a  contract  to  deliver  hogs  at  a  particular  place,  within  a  certain  time,  in 

case  of  failure  to  perform,  the  measure  of  damages  is  the  difference  in  their 
value  at  such  place,  at  the  time  of  actual  delivery,  and  their  mai-ket  value  at 
the  time  of  delivery  fixed  by  the  contract.  Sangamon  and  Morgan  Rail- 
road Company  v.  Henry,  156. 

5.  The  owner  of  the  hogs  may  recover  for  any  injury  to  them  occasioned  by 

detention,  or  for  care  and  expense  bestowed  upon  them,  either  during  ti-ansit 
or  after  their  arrival  at  their  destination,  if  occasioned  by  such  detention.     lb. 

6.  Carriers  of  freight  are  liable  in  damages,  for  a  failure  to  deliver  it  at  the  point 

of  destination,  within  the  time  fixed  by  the  contract.     lb. 

BANK. 

1.  The  assignees  of  the  Bank  of  Illinois  are  bound,  while  the  assets  of  that  bank 

remain  in  their  hands  for  administration,  to  dischai^e  the  taxes  assessed 
upon  it.     Ryan  v.  Gallatin  County,  78. 

2.  The  assignees  of  said  bank  are  a  quasi  corporation,  with  powers  coextensive 

with  the  duties  imposed  upon  them,  and  may  sue  and  be  sued.     lb. 

3.  Under  the  assignment  of  the  assets  of  the  bank,  in  pursuance  of  the  act  of 

1845,  there  was  no  obligation  to  paj'  the  bonus  to  the  State,  in  lieu  of  taxa- 
tion, fixed  by  the  charter  of  the  bank,  nor  was  such  bonus  paid,  and  the 
assets  became  taxable  as  other  property.     lb . 

4.  It  is  only  the  property  which  the  State  owns,  that  is  exenq^t  from  taxation, 

not  that  in  the  avails  of  which  the  State  may  or  may  not  ultimately  be  en-, 
titled  to  share.     lb. 
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5.  Stocks  of  the  State  of  Illinois,  deposited  with  the  treasurer,  nnder  the  pro- 

visious  of  the  general  banking  law,  are  not,  while  so  deposited,  entitled  to 
share  in  the  distribution  of  the  two  mill  tax.  Marine  Bank  v.  The  Auditor, 
184. 

6.  The  auditor  has  authority  to  allow  banks  to  withdraw  stocks  transferred  by 

them,  upon  receiving  an  ample  equivalent  in  other  securities  of  the  kind 
designated  in  the  law.     Jb. 

7.  The  State  Bank  of  Illinois  had  the  right  under  its  charter  to  purchase  a  judg- 

ment which  was  a  prior  lien  on  lands  mortgaged  to  it,  in  order  to  secure  the 
payment  of  existing  debts,  if  the  object  was  to  protect  itself  and  secure  the 
payment  of  its  own  claim.  And  in  such  a  case  it  might  purchase  the  lands 
of  "the  debtor  on  an  execution  founded  on  such  judgment.  Brown  et  al.  v. 
Hogg,  219. 

8.  The  quarterly  statements  to  the  auditor,  required  under  the  general  banking 

law,  must  come  to  his  hands  before  the  twenty  days  expire;  or  a  loss  of  the 
franchise  wiU  be  the  penalty.     The  People  v.  Campbell,  lOO. 

See  Taxes,  2. 


BOND. 

1.  If  a  public  officer  gives  a  particular  security  to  parties,  whose  interests  are  in- 

trusted to  his  hands,  for  the  faithful  discharge  of  his  duties  towards  them, 
such  security  may  be  enforced.     Todd  et  al.  v.  Coivell  et  al.  72. 

2.  Where  a  judgment  is  obtained  by  the  people  of  the  State  of  Illinois,  on  an 

official  bond  against  a  sheriff  and  his  securities  for  the  amount  of  such  bond 
in  the  circuit  court  of  Sangamon  county,  or  any  other  county  where  the  suit 
may  be  taken  by  change  of  venue,  and  an  assessment  of  damages  on  breaches 
assigned  has  been  taken  on  such  judgment: — 
Held,  that  a  subsequent  assignment  of  breaches  of  the  covenants  of  the  bond  by 
the  plaintiff,  was  not  a  distinct  action,  but  was  to  be  regarded  as  a  part  of  the 
original  suit,  and  therefore  the  fact,  that  the  defendants  to  the  judgment 
resided  in  a  different  county  from  where  the  judgment  was  rendered,  and 
were  served  with  notice  of  such  subsequent  assignment  of  breaches  in  the 
county  where  they  resided,  did  not  oust  the  court  of  jurisdiction.  The  Peo- 
ple v.  Compher  et  al.  447. 

3.  Held,  also,  that  in  order  to  authorize  a  further  assignment  of  breaches,  it  was 

not  necessary,  that  the  default  should  have  arisen  subsequent  to  the  first 
assessment.  Any  breach  of  the  condition  of  the  obligation,  for  which  dam- 
ages have  not  already  been  assessed,  forms  the  proper  subject-matter  of  a 
new  assignment  and  assessment.     76. 

4.  Held,  also,  that  the  act  of  the  legislature  giving  time  to  the  defendants  for 

the  payment  of  the  judgment  assessed  on  the  first  assignment  of  breaches, 
was  only  a  release  of  the  judgment  so  fixed  and  determined,  but  not  a  release 
of  the  judgment  for  the  penalty  of  the  bond,  nor  for  any  liability  thereafter 
to  be  established.     lb. 

BRIDGES. 
See  Canals;  Commissioners. 


CANALS. 

1.  The  original  plan  of  making  the  south  branch  of  the  Chicago  River  a  part  of 

the  Illinois  and  Michigan  Canal  having  been  abandoned,  it  is  not  the  duty  of 
the  trustees  to  coiulenm  and  appropriate  blocks  fourteen  and  fifteen  in  the 
city  of  Chicago  for  the  purpose  of  forming  a  basin,  at  the  confluence  of  the 
north  and  south  branches  of  the  river.  The  People  v.  Illinois  and  Michigan 
Canal,  292. 

2.  Where  dedications  have  been  made  by  the  legislature  to  public  uses,  at  dif- 

ferent times,  those  subsequent  in  point  of  time  should  be  taken  and  used, 
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subject  to,  and  not  interfering  with,  its  use  under  the  prioj:  dedication. 
The  People  v.  Canal  Trustees,  402. 

3.  By  the  common  law,  the  burden  of   opening  and  repairing  highways,  and 

constructing  and  maintaining  bridges,  rests  with  the  counties.  The  same 
burden  is  also  imposed  on  counties,  by  almost  universal  usage,  and  the  ex- 
ception throwing  this  burden  on  particular  corporations  by  prescription,  only 
the  more  clearly  shows  the  general  rule.  So,  also,  the  provisions  of  our 
statutes  conferring  jurisdiction  over  highways  and  bridges  upon  the  county 
courts,  establish  the  same  general  rule.     lb. 

4.  There  is  no  distinction  between  the  obligations  resting  upon  the  State  at  the 

time  of  the  assignment  of  her  interest  in  the  canal  to  the  trustees,  and  those 
of  the  trustees  since.     lb. 

5.  Because  the  State  built  a  number  of  bridges  across  the  canal  at  the  crossing 

of  cei-tain  highways,  for  the  use  of  the  public,  it  does  not  render  it  obligatory 
upon  her  to  build  bridges  at  the  crossing  of  the  canal  of  each  highway.     lb. 

6.  The   State  has  jurisdiction  to  cause  bridges  to  be  built  out  of  the  public 

treasury;  but  her  power  to  build  bridges  across  the  canal,  without  the  con- 
sent of  the  trustees  to  whom  her  interest  therein  has  been  transferred,  is 
doubted.     lb. 

* 

CEKTIOKAEI. 

1.  "Where  a  guardian  removes  a  case  from  the  county  to  the  circuit  court  by 

certiorari,  the  condition  of  the  bond  given,  should  be  as  broad  as  the  statute; 
but  a  general  motion  to  dismiss  does  not  reach  a  defect  in  the  bond,  but 
only  the  general  right  of  the  guardian  to  pursue  such  remedy;  the  objection 
should  be  specially  taken,  so  that  the  guardian  may  amend  the  bond.  Hoare 
V.  Harris,  35. 

2.  Where  a  petition  of  a  guardian  for  a  writ  of  certiorari,  states  that  he  was 
'  taken  sick  shortly  after  the  service  of  process  upon  him  and  continued  unable 

to  transact  business,  and  that  as  soon  as  he  was  able  to  attend  to  business, 
and  within  twenty  days  after  judgment,  he  demanded  an  appeal,  which 
was  refused,  and  that  the  judgment  was  not  upon  a  valid  claim  against  the 
estate : — 
Held,  that  such  a  petition  entitled  the  guardian  to  the  writ.     lb. 

3.  A  writ  of  certiorari  may  issue  to  all  inferior  tribunals  and  jurisdictions,  in  cases 

where  they  exceed  their  jurisdiction,  and  in  cases  where  they  proceed  ille- 
gally, and  there  is  no  appeal  or  other  mode  of  directly  reviewing  their  pro- 
ceedings.    Doolitfle  V.  Galena  and  Chicago  Union  Railroad,  381. 

4.  An  error  of  judgment,  on  the  part  of  the  judge,  either  as  to  the  facts  or  the 

law  of  the  case,  could  not  be  inquired  into  or  corrected  by  this  suit.     lb. 

CHANCEKY. 

1.  It  is  erroneous  to  strike  a  demurrer  to  an  amended  bill  from  the  files,  but 

where  the  litigation  has  been  protracted,  and  the  Supreme  Court  is  advised 
that  the  demurrer  would  have  been  unavailing,  a  cause  will  not  be  remanded 
for  such  error.     Rotvan  v.  KirkpatricTc,  1. 

2.  The  withdrawal  of  answers,  or  the  filing  of  others,  is  a  4natter  left  to  the 

discretion  of  the  chancellor,  and  unless  he  has  abused  his  discretion  this 
court  will  not  interfere.     lb. 

3.  A  bill  is  multifarious  when  it  seeks  to  litigate  several  claims  or   demands 

which  are  in  their  nature  separate  and  distinct  from,  and  have  no  relation 
with,  or  dependence  upon,  each  other.  It  was  proper  to  make  the  owners 
of  the  property,  not  included  in  the  mortgage,  parties  to  the  bill  seeking  its 
foreclosure.  And  the  trustees  of  the  town  were  also  properly  made  parties 
to  the  bill,  for  they  were  ultimately  liable  for  the  debt,  and  consequently 
interested  in  taking  the  account.     Ryan  v.  Shawneetown,  20. 

4.  Where  a  material  averment  in  a  bill  is  neither  admitted  nor  denied  by  the 

answer,  it  must  be  supported  by  proof.      Wilson  v.  Kinney,  27. 

5.  A  court  of  chancery  will  not  by  a  decree  enforce  the  specific  performance  of 

a  verbal  contract  for  the  sale  of  land;    unless  such  contract  was  clearly 
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shown  to  have  been  in  part  performed,  either  by  the  payment  of  the 
purchase-money,  the  taking  possession  of,  or  the  making  of  valuable  im- 
provements upon,  the  land.     HawkiTis  v.  Hunt  et  al.,  42. 

6.  Although  a  partj-  may  not  be  entitled  to  an  injunction  in  the  first  instance, 

upon  a  bill  not  sworn  to,  upon  a  final  healing  of  the  cause,  the  court  will 
not  refuse  an  injunction  for  that  reason,  if  the  party  shows  himself  entitled 
to  it.     lb. 

7.  A  complainant  is  bound  by  the  allegations  of  his  bill,  and  if  he  fails  to  show 

by  it  that  he  is  entitled  to  any  or  only  partial  relief,  it  is  erroneous  to  decree 
it  to  him,  or  to  a  greater  extent  than  he  has  claimed.     Gold  v.  Ryan,  53. 

8.  "Where  an  answer  is  insufficient,  manifestly'  with  a  design  to  evade  material 

allegiitions  of  a  bill,  it  is  a  circumstance  which  may  be  considered  as  tend- 
ing to  establish  the  averments  of  the  bill,  but  such  answer  does  not  of  itself 
amount  to  an  admission  of  the  truth  of  those  averments.  Ryan  v.  Melvin 
et  al.,  (38. 

9.  If  a  complainant  desires  to  take  advantage  of  the  insufficiency  of  an  answer, 
the  proper  practice  is  to  except  to  it,  and  compel  a  full  disclosure.    lb. 

10.  Upon  a  bill  of  review  for  errors  of  law,  the  coiirt  will  not  reconsider  the 

evidence;  but  will  inquire  whether  the  law  was  properly  applied  to  the  facts 
which  the  record  shows  were  found  by  the  court.  Upon  such  a  bill  ques- 
tions of  fact  are  not  open  for  discussion.     Evans  v.  Clement,  206. 

11.  Upon  a  bill  of  review  a  court  will  revise  or  revei'se  its  own  decree,  for  an 

eiToneous  application  of  the  law  to  the  facts  found,  whenever  a  coiii-t  of 
appeals  would  do  so  for  the  same  cause.     lb. 

12.  On  a  bill  to  foreclose  a  mortgage,  the  mortgagor,  unless  he  has  assigned  the 

equity  of  redemption,  is  an  indispensable  party.  If  the  mortgagor  dies 
intestate,  his  heir  is  a  necessary  party  to  the  suit,  if  the  mortgagor  has  not 
devised  or  ti-ansferred  the  equity  of  redemption.     Harvey  v.  Thornton,  217. 

13.  A  defendant  to  a  bill  in  equity,  has  a  right  to  tile  his  cross-bill,  stating  new 

facts,  if  those  facts  are  connected  with  the  subject-matter  of  the  original 
suit,  and  to  make  new  parties  to  his  cross-bill,  if  they  are  affected  by  the 
facts  therein  alleged;  and  it  is  error  to  strike  such  cross-bill  from  the  files, 
and  to  forbid  that  it  be  prosecuted.     Jones  et  al.  v.  Smith,  229. 

14.  Upon  a  bill  filed  to  receive  the  benefit  of  ceiijxin  choses  in  action,  in  satis- 

faction of  creditors,  the  court  will  enter  a  decree,  where  the  answers  to  the 
bill  show  the  existence  of  such  choses,  and  there  is  no  evidence  to  satisfy 
the  court  that  the  choses  in  action  have  been  assigned  in  good  faith,  for  a 
valuable  cousidemtion.     Hitt  et  al.  v.  Ormsbee,  233. 

15.  Where  the  purchaser  of  premises  supposes  he  has  a  good  title  and  makes 

improvements  in  good  faith,  the  holder  of  an  equity  of  redemption  to  the 
same  premises  sfcxnding  by  in  silence  and  seeing  the  purchaser  expending 
his  money  and  labor;  if  the  holder  of  the  equity  attempts  to  redeem,  he  must 
pav  for  the  improvements  less  the  rents  and  profits.  Bradley  v.  Snyder 
et  al.  263. 

16.  As  a  general  rule,  a  creditor  must  first  reduce  his  debt  to  a  judgment  before 

he  can  call  upon  a  court  of  equity  to  aid  him  in  its  collection.  This  rule 
will  not  be  relaxed  when  it  is  in  the  power  of  the  party  to  comply  with  it. 
Grerniray  ct  al.  v.  Thomas  et  al.  271. 

17.  It  is  the  design  of  the  statute,  that  a  defendant  shall  have  personal  notice  of 

the  pendency  of  a  suit  against  him,  whenever  it  is  practicable.  Therefore, 
it  is  not  sufficient,  in  the  case  of  a  non-resident  defendant,  to  give  notice, 
by  publication,  as  required  by  the  statute,  to  warrant  the  court  to  enter  his 
default,  and  i)roceed  to  enter  a  decree;  but  there  must,  in  addition  thereto, 
be  a  return  of  non  est  inventus  to  the  process  issued  against  such  defendant, 
in  order  that  the  court  may  properly  enter  his  default  and  proceed  to  dis- 
pose of  the  case.     Jacobus  v.  Smith,  359. 

18.  It  is  also  error  in  a  court  to  ajijnove  of  a  master's  report  of  a  sale,  when  it 

appears  by  such  report  that  he  has  not  pursued  the  authority  conferred 
upon  him.     lb. 

19.  Fraud  is  ime  of  the  broadest  grounds  of  equity  recognized  by  the  courts,  and 

relief  may  be  obtained  against  a  judgment  at  law,  although  the  party  might 
find  a  remedy  in  a  court  of  law.     Nelson  v.  Rockwell,  375. 
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20.  And  even  where  a  party  had  notice  of  the  judgment  in  time  to  have  appealed 

the  case  by  certiorari,  and  made  an  abortive  attempt  to  do  so,  this  will  not 
deprive  him  of  the  right  to  apply  to  a  court  of  equity  for  relief  against  the 
fraudulent  judgment.  A  party  may  also  obtain  relief  in  equity  on  the 
ground  of  fraud  against  a  void,  as  well  as  a  voidable  judgment.     Ih. 

21.  In  a  bill  to  foreclose   a  mortgage,  brought  against  the    mortgagor  and  his 

several  grantees,  it  is  not  sufficient  to  sustain  the  allegation  of  notice  of  the 
mortgage,  which  has  not  been  registered,  to  the  subseqiient  grantees,  by  the 
testimony  of  one  witness,  where  the  said  gi-antees  deny,  under  oath,  in  their 
answers,  all  knowledge  of  the  existence  of  such  mortgage,  the  well  estab- 
lished rule  of  equity  being,  that  the  testimony  of  one  witness  is  not  suffi- 
cient to  overcome  the  positive  denial  of  a  material  allegation  of  a  bill.  Swift 
et  al.  V.  Trusteed  of  Schools,  493. 

See  Agent,  1^;  Moktgage,  11. 

COMMISSIONEKS. 

1.  Where,  by  the  act  for  the  maintenance  of  the  Rockford  Bridge,  it  was  pro- 

vided, that  the  election  of  commissioners  should  be  atthe  "geneml  election," 
on  the  first  Monday  in  August  in  each  year: — 
Held,  that  the  change  of  the  day  for  general  elections  from  August  to  November, 
did  not  extend  to  this  act,  which  fixes  a  day  for  the  election.     The  People 
V.  Shaw  et  al.  476. 

2.  Certainty  to  a  common  intent  in  general  will  satisfy  the  requirements  of  the 

law,  where  the  substantial  facts  constituting  the  defence  can  be  put  in 
issue.     lb. 

COMMON  CAEEIEES. 
See  BAiiiHENT. 


CONSTITUTION. 

1.  The  guarantee  in  the  constitution  that  the  "right  of  trial  by  jury  should  re- 

main inviolate,"  is  to  be  construed  as  preserving  the  right  of  that  mode  of 
trial  as  it  was  understood  to  exist  at  the  time  of  the  adoption  of  the  consti- 
tution.    Ross  V.  Irving,  171. 

2.  Trial  by  jury  is  only  required  on  issues  of  fact,  in  civil  and  criminal  cases  in 

courts  of  justice,  and  cannot  be  extended  so  as  to  embrace  the  case  of  a  mere 
assessment  of  damages  or  the  valuation  of  property  made  out  of  court,  though 
done  under  an  order  of  court  directing  the  assessment  or  valuation.     lb. 

See  CoEPOKATiON,  5-8;  Poor  Debtor. 

CONTINUANCE. 

An  affidavit  for  a  continuance  which  does  not  pretend  to  bring  the  case  within 
the  statute,  as  a  matter  of  right,  is  addressed  to  the  discretion  of  the  judge 
to  whom  the  application  is  made.     Ault  v.  Rawson,  484. 

CONTRACT. 

1.  A  contract  made  in  Illinois  for  the  sale  of  a  person  as  a  slave,  who  is  at  the 

time  in  the  State,  and  to  a  citizen  of  the  State,  is  illegal  and  void.  Tetjm- 
BUiiii,  J.     Hone  v.  Ammons,  29. 

2.  Where  a  party  in  this  State  claims  a  negro  as  his  slave,  the  negro  being  at 

the  time  in  the  State,  and  apparently  free,  makes  a  sale  of  the  negro;  a  note 
taken  in  consideration  of  the  sale,  will  not  be  enforced,  unless  there  is  af- 
firmative proof  to  overcome  the  legiil  presumption  of  freedom.  Caton,  J.  lb. 

3.  An  entire  contract  cannot  be  apportioned,  and  the  performance  of  it  enforcer 

in  fragments.     Crosby  v.  Loop,  33U. 
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4.  "Where  a  purchaser  of  com,  agrees  to  furnish  sacks  for  sacking  the  same,  and 

the  seller  agrees  to  sack  and  deliver  it,  should  the  purchaser  fail  to  furnish 
the  sacks,  still  the  seller  will  be  bound  to  deliver  the  corn  in  bulk,  and  it  is 
no  excuse  to  the  seller  for  a  failure  to  deliver  the  corn,  that  the  sacks  were 
not  furnished.  The  case  of  McKee  r.  Eetter,  5  Gilni.  315,  is  conclusive  of 
this.     Loiv  V.  Forbes,  4.3. 

5.  A  person  who  gives  another  aiithority  to  draw  iipon  him  for  funds,  is  bound 

to  pay  the  drafts,  even  though  the  funds  have  been  misapplied.  Ault  v. 
Ruu'son,  484. 

See  Bond,  1;  Infant;  Usage.  / 


COEPORATION. 

Where  a  corporation  is  authorized  by  law  to  ent«r  Tipon  certain  premises,  and 
take  therefrom  material  for  the  construction  of  public  works  by  making 
compensation  therefor,  if  the  corporation  afterwards  contracts  with  others 
to  do  the  work,  who  avail  themselves  of  the  authority  given  to  take  material, 
the  company  will  be  liable  therefor,  although  the  contractors  were  bound  by 
their  contract  to  furnish  the  material  and  do  the  work  for  a  specified  price. 
Lesher  et  al.  v.  Wabash  Navigation  Co.  85. 

Contractors,  in  such  case,  are  servants  of  the  company;  the  work  is  done  by 
the  companj',  and  under  the  authority  of  law;  the  immunities  and  liabilities 
of  the  charter  attach  to  the  company',  and  it  will  be  held  accountable.     lb. 

That  the  contractors  may  be  liable  over  to  the  company  for  any  damages, 
does  not  relieve  the  coiporation  from  its  primary  liability.     lb. 

It  is  the  undoubted  right  of  the  legislature  to  repeal  so  much  of  an  act  incor- 
porating a  city,  as  gives  authorit}'  to  its- officers  to  grant  licenses  for  the  sale 
of  ardent  spirits;  whether  the  money  to  be  derived  from  the  sale  of  such 
licenses  was  especially  appropriated  to  the  support  of  paupers,  or  other- 
wise.    Guizu'eller  v.  The  People,  142. 

The  grant  of  a  charter  by  the  legislature,  which  authorizes  a  condemnation  of 
the  right  of  way  over  the  lands  held  by  the  canal  trustees,  does  not  violate 
the  grant  made  by  the  State  to  those  tn^stees.  Illinois  and  Michigan  Canal 
V.  Chicago  and  Rock  Island  Railroad,  314. 

All  grants  made  by  the  St;xte,  whether  to  the  canal  trustees  or  others,  although 
irrevocable,  are  subject  to  the  right  of  eminent  domain,  unless  that  right  is 
exjiressly  relinquished.     lb. 

The  charter  to  the  Hock  Island  Railroad  Company  does  not  prohibit  that 
company  from  constructing  their  road  within  ninety  feet  of  either  side  of 
the  canal.     76. 

The  effect  likely  to  be  produced  by  the  opening  of  the  railroad,  in  diminish- 
ing the  revenues  of  the  ciinal,  does  not  violate  the  contract  between  the 
bUite  and  the  trustees  of  the  canal.     lb. 


COSTS. 

In  a  suit  by  attachment,  in  which  a  great  number  of  articles  are  seized,  the  rent 
of  a  room  in  which  to  preserve  those  articles,  until  a  bond  shall  be  given, 
may  be  properly  taxed  as  costs,      ^yalker  et  al.  v.  ^yelch  et  al.  277. 


COVENANT. 

A  covenant  by  the  grantors  in  a  deed,  "that  their  heirs,  executors,  and  ad- 
ministrators will  warrant  and  defend  the  title,"  is  not  a  covenant  that  the 
grantors  will  personally  defend;  nor  does  it  give  a  right  of  action  against 
the  grantors  on  the  loss  of  the  title.     Rnfner  v.  McConnel  et  al.  1G8. 

The  remedy  on  such  a  covenant  is  against  the  legsil  and  pei'sonal  representa- 
tives of  the  grantors;  and  if  there  was  a  mistake  in  preparing  the  deed,  a 
court  of  etjuity  may  reform  it,  and  if  that  is  done,  an  action  may  be  brought 
ngiinst  the  grantors  on  a  breach  of  the  covenant.     lb. 
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DAMAGES. 

In  an  action  on  a  bond,  given  on  suing  out  a  Avrit  of  ne  exeat,  nominal  dam- 
ages, at  least,  will  be  recovered,  if  the  suit  in  which  the  bond  was  given  was 
not  prosecuted  with  effect;  and  if  the  writ  was  sued  out  without  just  cause, 
such  damages  as  have  been  wrongfully  sustained  may  be  recovered,  but 
these  must  naturally  result  from  the  issuing  of  the  process,  and  must  not 
be  remote  or  speculative.     Burnap  v.  Wight,  301. 

The  intent  with  which  the  writ  was  issued  is  not  a  proper  subject  of  inquiry 
in  such  an  action.     lb. 

If  the  writ  is  sued  out  maliciously,  the  defendant  may  maintain  an  action  for 

'  a  malicious  prosecution,  when  a  different  rule  will  prevail.     lb. 

DEBT. 

In  an  action  of  debt  it  is  error  for  the  court  to  enter  a  judgment  for  the 
aggregate  of  the  principal  and  interest.     March  v.  Wright,  248. 

It  is  the  duty  of  the  court  to  ascertain  the  amount  of  each,  and  render  a 
judgment  foi-  the  principal  as  debt,  and  the  interest  as  damages.     Ih. 

Where  interest  is  not  specifically  claimed  in  the  declaration,  it  cannot  be 
considered  as  part  of  the  debt,  and  can  only  be  recovered  as  damages.     lb. 

See  Taxes,  1. 


DEED. 

To  take  a  case  out  of  the  registry  acts,  so  as  to  defeat  the  title  of  a  subse- 
quent purchaser  who  first  places  his  deed  upon  record,  on  the  ground  that 
he  had  actual  notice  of  a  prior  unrecorded  deed  of  the  same  premises,  the 
proof  of  such  notice  must  be  clear  and  positive,  so  as  to  leave  no  reasonable 
doubt  that  the  taking  of  the  second  deed  was  an  act  of  bad  faith  towards 
the  first  purchaser.     Rogers  et  al.  v.  Wiley,  65. 

An  acknowledgment,  made  out  of  this  State,  and  signed  "A.  B.  clerk,  by  C. 
D.  deputy  clerk,"  and  authenticated  by  the  seal  of  a  court  of  record,  is 
prima  facie  sufiicient.  The  presumption  is  that  the  laws  of  the  State  per- 
mitted the  appointment  of  the  deputy  clerk,  and  that  the  seal  was  affixe^d  by 
the  proper  ofiicer.  The  act  of  the  agent,  in  the  name  of  his  principal,  within 
the  scope  of  his  authority,  is  the  act  of  the  principal.     Hope  v.  Sawyer,  254. 

The  case  of  Bestor  v.  Powell,  2  Gilman,  119,  reviewed  and  dissented  from 
in  part.     lb. 

See  Action,  5. 

DESCENT  AND  DISTRIBUTION. 

The  widow  of  a  perscm  who  dies  intestate,  is  entitled,  as  her  sole  and  separate 

property,  to  certain  specified  articles  of  the  intestate's  estate,  or  their  value. 

Lesher  v.  Wirth,  39. 
The  children  of  a  widow,  who  dies  intestate,  a  housekeeper,  and  the  head 

of  a  family,  shall  take  the  same  articles  of  property  that  they  would  take  if 

t^'-"  i"*^ "State  was  a  widower.     lb. 

DEVISE. 

If  land  be  devised  to  a  person,  with  general  power  to  dispose  of  the  same,  an 
estate  in  fee-simple  passes.     Fairman  v.  Beal,  244. 

But  if  it  be  devised  to  a  person  for  life,  and  "at  her  death  she  may  dispose 
of  it  as  she  pleases,"  an  estate  for  life  only  jjasses;  and  if  the  devisee  dies 
without  disposing  of  the  reversion,  it  goes  to  the  heir  of  the  devisor.     lb. 

In  such  a  case,  the  words  "at  her  death,"  will  not,  by  implication,  restrain 
the  exercise  of  the  power  to  a  will;  but  the  devisee  may  properly  exercise 
the  power  by  deed,  but  it  must  be  executed  strictly  as  directed.     lb. 
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DISTEESS. 

In  a  proceeding  by  a  landlord  under  a  distress  for  rent,  the  court  has  only  to 
inquire  whether  the  relation  of  landlord  and  tenant  exists,  and  to  ascertain 
the  amount  of  rent  in  arrear  when  the  distress  was  made,  and  enter  the 
assessment  on  record,  and  certify  the  amount  and  costs  to  the  bailiff. 
Sketoe  v.  Ellis,  75. 

In  such  a  proceeding,  the  landlord  cannot  introduce  a  demand  against  the 
tenant,  for  which  he  has  not  the  right  to  distrain;  nor  can  the  tenant  set 
up,  by  way  of  set-otf,  any  demand  against  the  landlord.  The  tenant  may 
show  that  he  has  made  payments  on  account  of  rent,  to  reduce  the  amount 
of  the  assessment.     lb. 

DIVORCE. 

A  court  has  no  authority  to  decree  a  divorce  on  a  bill  taken  for  confessed, 
without  proof  to  sustain  its  allegations.     Shillinger  v.  Shillinger,  147. 

The  court  may,  under  the  statute,  examine  witnesses  orally  in  court,  or  it 
may,  under  its  general  chancery  powers,  refer  the  cause  to  a  master  to  take 
proofs,  or  depositions  in  writing  may  be  used;  but  in  some  way,  the  facts 
to  justify  gi-anting  the  divorce  must  be  proven  to  the  court.     lb. 

The  evidence  on  which  the  court  acts  may  not  be  preserved  in  the  record; 
but  it  will  be  sufficient,  if  the  record  shows  that  the  court  heard  evidence, 
and  found  the  allegations  of  the  bill  to  be  true;  but  if  the  whole  evidence 
on  which  the  court  acted,  is  set  out  in  the  record,  and  it  is  insufficient  to 
waiTant  a  decree,  the  decree  will  be  reversed.     lb. 

The  general  statement  of  the  master,  that  he  finds  the  allegations  of  the  bill 
proven  substantially,  and  that  the  facts  proven  are  sufficient  to  authorize  a 
divorce,  will  be  regarded  as  the  master's  conclusion  drawn  from  the  facts 
which  he  states  to  have  been  proven,  but  cannot  be  considered  as  a  state- 
ment of  the  proof  of  any  new  fact.     lb. 

DOWEK. 

It  is  erroneous  to  delmr  a  woman  of  her  claim  to  dower  in  premises,  included 
in  a  mnrtg;ige  which  she  did  not  sign.     Gold  v.  Ryan,  53. 

"Where  a  widow  dies  (while  she  has  a  suit  for  dower  pending)  without  having 
established  her  right  to  dower  in  lands  of  which  her  husband  was  seized 
during  coverture,  but  which  were  aliened  before  his  decease,  her  represen- 
tatives cannot  have  damages  assessed.     Turney  v.  Smith  et  al.,  2-i2. 

EJECTMENT. 

Where  a  party  acquires  possession  of  land  under  an  executory  contract  of 
imvclmse,  the  veiulor  cannot  maintain  ejectment,  iintil  after  notice  to  quit, 
or  demand  of  possession.     Prentice  v.  Wilso7i  tt  al.,  91. 

A  purchaser  may  forfeit  his  right,  and,  if  he  does,  the  seller  may  regain  pos- 
session by  ejectment,  without  demand  of  possession  or  notice  to  quit.     lb. 

ERROR. 
See  Release. 


EVIDENCE. 

Where  an  attorney  is  consulted  merely  as  a  friend,  and  where  neither  he, 
nor  the  person  communicating  with  him,  supposes  the  relation  of  attorney 
and  client  to  exist  between  them,  the  communications  are  manifestly  not 
entitled  to  the  sanction  of  secrecy  extended  to  communications  profession- 
ally made.  Goltra  v.  Walcott,  89. 
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2.  The  record  of  a  case  is  competent  evidence  to  prove  that  such  a  suit  was 

brought,  and  to  show  what  the  plaintiff  claimed  thereby.  Fusselman  v. 
Wortkington,  135. 

3.  A  public  sale  may  furnish  satisfactory,  though  not  always  conclusive  proof, 

of  the  value  of  a  thing  sold.      Waldo  v.  Gray,  184. 

4.  The  presumption  of  our  law  is,  that  a  person  dying  intestate,  has  left  heirs 

capable  of  succeeding  to  his  estate;  and  this  presumption  is  so  violent, 
that  it  can  only  be  repelled  by  proof.     Harvey  v.  Thornton,  217. 

5.  Under  the  act  of  congress  the  records  and  judicial  proceedings  of  the  courts 

of  anj^  State  are  entitled  to  the  same  faith  and  credit  in  every  other  State, 
whicTi  they  have  in  their  own;  provided  they  be  attested  by  the  clerk, 
under  the  seal  of  the  court,  and  the  judge  or  presiding  officer  certifies  that 
the  attestation  of  the  clerk  is  in  accordance  with  the  law  or  usage  of  the 
State  where  the  proceedings  were  had.     Ducommun  v.  Hy»inger  et  al.,  249. 

6.  It  is  not  necessary  that  the  judge  should  certify  that  the  person  who  attests 

the  record  is  the  clerk,  or  that  the  seal  is  the  seal  of  the  court.  The  seal 
speaks  for  itself,  and  is  presumed  to  have  been  affixed  by  the  person  having 
custody  thereof,  and  that  he  had  authority  to  do  the  act.     lb. 

7.  A  record  against  Barent  H.  will  not  support  a  declaration  describing  a  judg- 

ment against  Barnard  H.     lb. 

8.  A  majority  of  all   the  members  elected  to  either  bi-anch  of  the  general  as- 

sembly must  concur  in  the  final  passage  of  the  bill,  or  the  act  has  no  force. 
Spangler  v.  Jacoby,  297. 

9.  The  ayes  and  noes  taken  on  the  passage  of  the  bill,  is  the  only  test  of  its 

validity;  and  this  vote  must  be  entered  on  the  journal.     lb. 

10.  The  printed  statute-book  is  not  conclusive,   but  may  be  corrected  by  the 

original  act  on  file  in  the  office  of  the  Secretary  of  State.     lb. 

11.  It  may  be  shown  from  the  journals  of  either  branch  of  the  legislature,  that  a 

particular  act  was  not  passed  in  the  mode  prescribed  by  the  constitution.  lb. 

12.  If  a  contest  arises  as  to  the  passage  of  an  act,  the  journal  may  be  appealed 

to,  to  settle  it.     lb. 

13.  The  signatures  of  the  speakers  and  the  governor,  to  an  act,  are  presumptive, 

that  it  became  a  law  in  pursuance  of  the  constitution;  but  this  presumption 
may  be  overthrown  by  the  journals.     lb. 

14.  To  lay  the  foundation  for  the  introduction  of  evidence  of  former  declara- 

tions of  witnesses,  to  impeach  their  testimony,  it  is  not  necessary  to  point 
out  to  them  every  possible  circumstance  of  identity,  but  it  is  sufficient  if 
the  particular  declarations  are  so  pointed  out,  as  will  direct  the  mind  of  the 
witness  of  ordinary  apprehension  to  them,  if  they  were  ever  made  by  him. 
Gotloffv.  Henry  et  al.,  384. 

15.  The  court  may,  in  its  discretion,  permit  witnesses  to  testify  in  chief  on  the 

part  of  the  prosecution,  whose  names  have  not  been  furnished  to  the  pris- 
oner prior  to  his  arraignment.     Gates  v.  The  People,  433. 

16.  Confessions  induced  by  the  appliance  of  hope  or  fear  are  not  admissible  in 

evidence;  but  if  facts  are  elicited  by  such  confession,  they  may  be  given 
in  evidence.  So  where  a  witness  offered  to  render  such  assistance  to  a 
prisoner  charged  with  murder,  as  he  might  desire,  and  the  prisoner  re- 
quested him  to  tell  his  brother  to  write  that  letter,  and  that  he,  the  witness, 
would  then  place  the  letter  in  the  post-office  at  a  particular  place,  and  the 
witness  carried  the  message,  obtained  the  letter,  and  instead  of  placing  it 
in  the  office  delivered  it  to  the  prosecutor,  and  it  was  read  in  evidence  on 
the  trial: — 
Held,  that  it  was  rightly  received  in  evidence,  and  the  fact  that  the  prisoner  was 
deceived  by  the  witness,  did  not  render  the  evidence  inadmissible.     lb. 

17.  That  the  former  declarations  of  a  witness,  whose  credibility  is  attacked,  may 

be  given  in  evidence  to  corroborate  his  testimony  in  certain  cases,  is  well 
settled,  though  whether  they  are  admissible  in  all  cases,  the  authorities  are 
confficting,  and  the  question  is  here  expressly  waived.  lb. 
18„  Held,  that  evidence,  showing  that  a  confederate  of  the  prisoner  and  the  pris- 
oner had  money  in  their  possession  immediately  after  the  murder,  similar 
to  the  money,  both  in  amount  and  description,  known  to  have  been  in 
possession  of  the  murdered  man,  coupled  with  the  fact  that  both  the  pris- 
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oner  and  his  confederate  were  destitute  of  money  prior  to  the  murder,  is 
admissible.     lb. 

19.  Where  the  real  contest  between  litigants  is  the  question,  "Whether  the  title  to 

the  property  in  dispute  belongs  to  one  of  the  litigants,  or  a  third  person: — 
Held,  that  a  submission  by  the  litigants  of  the  matters  in  difference  between 
them  and  such  third  person,  to  arbitmtors,  and  their  award  thereon,  did  not 
render  such  submission  and  award  admissible  in  evidence  between  them, 
as  without  the  consent  of  such  third  person,  the  award  was  of  no  binding 
force.      Woodward  y.  Woodioard,  i6Q. 

20.  Held,  also,  that  where  the  award  did  not  determine  the  ownership  of  property, 

it  was  inadmissible  on  that  ground  upon  the  question  of  title  to  such  prop- 
erty. Under  either  of  the  issues  of  non  cepit  or  non  detinef,  it  is  incum- 
bent on  the  plaintiff  to  prove  that  the  defendant  had  acquired  possession  of 
the  property  wrongfully,  or  that  he  had  it  under  his  control,  and  refused  to 
surrender  it  on  demand.     lb. 

21.  It  is  competent  for  a  witness  to  prove,  upon  his  voir  dire,  the  execution  of  a  . 

release  of  his  interest  in  the  matter  litigated.     Ault  v.  Raicson,  484. 

22.  The  question  of  competency  rests  with  the  court,   the   jury  decides  ujion 

credibility.     lb. 

See  FaijSE  Pketences;  Mortgage,  15. 


EXECUTION. 

1.  "Where  a  quarter  section  of  land  has  been  sold  on  execution  as  one  tract, 

and  the  defendant  has  a  title  to  but  sixty-five  acres  of  the  tract,  he  cannot 
redeem  the  part  to  which  he  has  title,  by  paying  the  proportionate  price  for 
which  that  part  sold.  The  sale  being  an  entire  sale,  must  stand  as  such,  or 
be  wholly  vacated.     Hmvkins  v.  Vineyard  et  al.  26. 

2.  Property  which  is  indivisible  and  of  greater  value  than  sixty  dollars,  cannot 

be  claimed  by  a  judgment  debtor,  as  being  exempt  from  execution  under 
our  statute.      Waldo  v.  Gray,  184. 

3.  The  owner  cannot  retain  such  property  by  paying  the  ofl&cer  the  excess  of 

value  in  money.     lb. 

i.  The  levy  of  an  execution  upon  personal  property  of  value  sufficient  to  satisfy 
it,  operates  as  a  satisfaction  of  the  execution  for  the  time  being,  but  it  is 
not  an  absolute  satisfaction  of  it,  and  hence,  any  act  on  the  part  of  the  de- 
fendant in  execution,  which  destroys  the  fruits  of  the  levy,  will  also  remove 
its  binding  effect,  as  a  satisfaction,  and  he  will  not  be  allowed  to  insist  that 
the  judgment  has  been  satisfied  by  the  levy,  the  benefits  of  which  he  him- 
Belf  has  prevented  the  party  from  realizing.  Montgomery  v.  Wayne 
et  al.  373. 

5.  On  an  execution  against  one  partner,  the  sheriff  may  seize  partnership  goods, 
and  sell  the  share  of  the  partner  against  whom  the  process  issued;  the  pur- 
chaser becomes  a  tenant  in  common  with  the  other  partner,  subject  to  the 
right  of  such  partner,  and  through  him  of  the  partnership  creditors,  to  have 
the  property  applied  to  the  payment  of  the  joint  debts.  But  this  right  must 
be  enforced  at  equity.     Newhall  et  al.  v.  Buckingham,  405. 

C.  In  order  to  sell  such  joint  interest,  the  officer  must,  for  the  time  being,  have 
the  custody  of  the  property.     76. 

7.  The  purchaser  succeeds  only  to  the  rights  of  the  debtor  partner,  and  takes  the 

property  burdened  with  the  joint  debts,  and  the  sheriff  delivers  it  to  him 
and  the  other  partner  as  tenants  in  common.     lb. 

8.  A  court  of  equity  will  interfere  to  restrain  a  sale,  until  the  partnership  account 

is  tiiken,  and  the  precise  interest  of  the  debtor  partner  ascertained."    lb. 

9.  Under  our  st^itute.  whatever  is  the  subject-matter  of  seizure  and  sale  on  exe- 

cution, may  be  taken  by  attachment,  and  held  subject  to  sale  on  the  judg- 
ment that  may  bo  recovered.  lb. 
10.  "Where  lands  are  sold  tipon  execution  issued  upon  a  judgment,  and  the 
jvidgment  debtor  fails  to  redeem  within  twelve  mouths  from  the  sale,  and 
thereupon  confesses  judgment  in  favor  of  another  creditor,  for  the  express 
purpose  of  enabling  such  judgment  creditor  to  redeem  within  fifteen 
550 


INDEX.  521 

months,  it  is  not  fraudulent  as  against  the  purchaser;  and  such  judgment 
creditor  has  the  right  to  redeem  under  the  statute.  The  purchaser  at  such 
a  sale  acquires  no  title,  either  legal  or  equitable,  but  the  right  to  his  redemp- 
tion money,  if  redeemed  bj'  the  jiidgment  debtor  within  twelve,  or  by  a 
judgment  creditor  within  fifteen  months,  or  if  not  so  redeemed,  then  to  the 
sheriff's  deed.     Phillips  v.  Demoss  et  al.  410. 

11.  And  where  a  creditor  first  obtained  his  judgment  before  a  justice  of  the 

peace,  and  issued  execution,  which  was  returned  nulla  bona  by  the  con- 
stable, though  the  defendant  had  sufficient  personal  propertj-  to  satisfy  such 
execution,  which  was  known  to  both  the  creditor  and  the  constable;  and 
thereupon  tlie  creditor  filed  a  transcript  of  said  judgment  in  the  circuit 
clerk's  office,  and  caused  execution  to  be  issiied  thereon  from  the  circuit 
court,  by  virtue  of  which  he  redeemed  the  lands  previously  sold,  as  a  judg- 
ment ci'editor: — 
Held,  that  the  constable's  false  return  to  his  execution  did  not  vitiate  the  re- 
demption so  made,  though  the  constable  might  be  liable  to  the  party  injured 
for  a  false  return. 

12.  Held,  also,  that  a  creditor  was  not  bound  to  obtain  his  judgment  within  the 

twelve  months  in  order  to  have  the  right  to  redeem;  but  he  could  obtain 
his  judgment  at  any  time  before  the  expiration  of  the  fifteen  months.     lb. 

EXECUTOR  AND   ADMINISTEATOE. 

1.  An  administrator  de  bonis  non  has  no  authority  to  call  on  the  first  adminis- 

trator, or  in  case  of  his  decease,  on  his  personal  representative,  for  an 
account  of  assets  already  administered  upon.  He  can  only  administer  upon 
so  much  of  the  estate  as  remained  unadministered  upon.  Rowan  v.  Kirk- 
patrick,  1.  » 

2.  The  distributee  or  creditor  of  the  first  intestate  should  prosecute  the  repre- 

sentative of  the  first  administrator,  for  any  waste  or  misapj^lication  of 
assets.     lb. 

3.  Claims  against  the  estate  of  a  decedent  (unless  the  claimants  come  within  some 

saving  clause  of  the'  statute),  should  be  j^resented  within  two  years  from  the 
granting  of  administration,  or  they  will  be  barred  from  receiving  any  share 
of  tl^e  estate  previously  inventoried  or  accounted  for.     76. 

4.  An  administrator  is  chargeable  with  interest,  whenever  he  receives  it,  uses 

the  money,  or  unreasonably  retains  it.     lb. 

5.  Administrators  who  have  acted  in  good  faith  in  the  collection  of  debts  due 

tlieir  intestates,  exercising  proper  vigilance,  directed  by  a  reasonable  judg- 
ment, ought  not  to  be  charged  with  debts  they  may  have  failed  to  col- 
lect,    lb. 

6.  A  note  given  to  A.  B.,  administrator  of  the  estate  of  C.  D.,  may  be  sued  by 

A.  B.  in  his  own  name,  without  describing  himself  as  administrator.  The 
legal  title  to  such  a  note,  upon  the  death  of  A.  B.  passes  to  his  legal  repre- 
sentatives.    Newhall  v.  Turney,  338. 

7.  The  powers  of  an  administrator  de  bonis  non,  extend  only  to  the  recovery  of 

such  goods  and  chattels  of  the  intestate  as  remain  unadministered  in  specie, 
and  to  debts  due  the  intestate  which  remain  unpaid.  But  his  authority 
does  not  extend  to  assets  already  administered.     lb. 

8.  An  administrator  de  bonis  non  cannot  call  upon  a  former  administrator,  nor 

upon  his  personal  representatives,  to  account  for  any  part  of  the  estate  sold, 
converted,  or  wasted  by  him.  The  creditors  or  distributees  of  an  estate 
may.     lb. 

9.  In  an  action  to  recover  a  demand  accruing  to  an  administrator  after  the  death 

of  the  intestate,  the  defendant  cannot  set  off  a  debt  due  to  him  from  the 
intestate  in  his  lifetime.     lb. 


FALSE  PRETENCES. 

In  determining  the  criminality  of  false  pretences,  it  is  necessary  to  consider 
the  ability  or  capacity  of  the  person  to  whom  they  are  presented,  to  detect 
the  falsity  of  them.     Cowen  v.  The  People,  348. 
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2.  Under  our  stntnte,  it  is  not  necessary  in  an  indictment  for  obtaining  money, 

&c.,  under  false  pretences,  to  charge  all  the  pretences  which  were  used  to 
influence  the  party  to  part  with  his  money.     lb. 

3.  It  is  proper  to  instruct  the  jury,  that  false  pretences  made  by  one  of  several 

prisoners,  in  pursuance  of  an  agreement,  should  be  chargeable  against 
all.     lb. 

4.  "What  is  not  charged  in  an  indictment  need  not  be  proved.     Jb. 

5.  If  the  party,  deceived  by  false  pretences,  is  proved  to  have  been  unacquainted 

with  the  kind  of  property  passed  upon  him,  it  is  proper  for  a  jury  to  consider 
that  fact,  in  determining  the  quo  animo  of  the  parties  accused.     lb. 
G.     A  jury  should,  in  making  up  their  verdict,  consider  all    the   instructions 
together,  and  not  decide  the  case  upon  any  one  of  them.     lb. 

FEAUDS  AND  FKAUDULENT  CONVEYANCES. 

1.  Where  the  owner  of  land  stands  by  and  suffers  credit  to  be  given  to  another 

on  tJie  supposition  that  he  owns  the  land,  and  aids  in  creating  a  belief  that 
such  other  person  does  own  the  land,  he  cannot  afterwards  defeat  a  me- 
chanic's lien  by  insisting  that  the  land  is  his  own.  Higgins  v.  F'erguson 
et  al.  269. 

2.  Where  a  debtor,  in  failing  circumstances,  by  way  of  prefei'ence,  makes  a  bill 

of  sale  of  his  stock  in  trade,  household  furniture,  &c.,  to  one  of  his  cred- 
itors, and  is  thereupon  emploj'ed  by  such  creditor  as  his  head  clerk,  or  agent, 
to  manage  the  business  in  the  name  of  his  principal,  the  purchaser,  and,  at 
the  same  time,  such  debtor  retains  possession  of  the  household  furniture, 
under  a  lease  from  the  piirchaser,  such  a  transaction,  though  calculated  to 
raise  suspicion  of  collusion,  is  not  conclusive  of  fraud,  and  may  be  explained. 
And  when,  in  such  a  case,  a  jury  have  found  a  verijict  in  favor  of  the  pur- 
chaser, and  there  was  evidence  warranting  such  a  verdict,  it  will  not  be  dis- 
turbed, even  though  the  court  might  have  differed  in  opinion  with  the  jury, 
had  they  been  sitting,  in  the  fii'st  instance,  as  triers  of  the  case.  Powers  v. 
Green,  386. 

See  Agent,  3,  5,  6;  Chanceky,  15,  19,  20;  Execution,  10,  11;'  False 

Pretences. 


GAKNISHMENT, 

1.  Where  a  party  bound  himself  to  another  for  a  consideration  to  pay  all  the 

expenses  incurred  on  a  journey  from  this  State  to  California,  it  is  such  an 
interest  as  can  be  reached  bv  gsxrnishee  process.  Moeller  v.  Quarrier  et  al. 
280. 

2.  The  State  is  entitled  to  process  of  garnishment  upon  a  judgment  obtained; 

and  is  entitled  to  the  same  remedies  as  any  other  judgment  creditor.  The 
People  v.  JohiMon  et  al.  342. 

3.  The  answer  of  a  garnishee,  until  it  is  contradicted  or  disproved,  mtistbe  con- 

sidered as  true.  It  must  clearly  appear  that  he  is  chargeable,  or  he  will  be 
discharged.     lb. 

GIFT. 

A  parol  gift  of  a  chattel  is  incomplete  without  a  delivery,  or  something  equiva- 
lent to  it.  The  title  does  not  pass  while  the  donor  has  control  of  the 
chattel.     The  People  v.  Johnson  et  al.  342. 

GUARANTY. 

1.  A  mortgage  given  to  secure  a  loan  limited  to  twenty  thousand  dollars,  and 

under  other  specific  regulations  on  the  face  of  the  mortgage,  must  be  fol- 
lowed strictly  to  bind  the  guarantors  or  s\ireties.    Ryan  v.  Hhawneetou'n,  20. 

2.  Guarantors  and  sureties  are  not  to  be  made  liable  beyond  the  express  terms 

of  their  contract  and  undertaking.     They  have  a  right  to  prescribe  the  terms 
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and  conditions  upon  which  they  will  assume  a  responsibility,  and  no  other 
person  has  a  right  to  change  those  terms,  even  with  the  design  of  diminish- 
ing the  probability  of  ultimate  loss  by  the  sureties;  and  courts  have  no 
right  to  inquire  whether  the  change  is  advantageous  or  not.     lb. 

3.  In  an  action  upon  a  special  guaranty  upon  a  note,  it  is  necessary  for  the 

plaintiff  to  aver  and  prove  a  consideration  of  the  guaranty  in  order  to  main- 
tain the  action.     Klein  v.  Currier,  237. 

4.  This  is  proved,  in  the  first  instance,  by  showing  that  the  defendant's  signature 

is  genuine;  for  the  presumption  of  law  then  is,  that  the  name  was  put  there 
at  the  time  the  note  was  made,  and  as  a  part  of  the  original  transaction,  and 
when  that  is  the  case,  the  consideration  for  the  note  is  also  a  consideration 
for  the  guaranty.     lb. 

5.  But  where  it  is  shown  that  the  defendant  executed  the  guaranty  after  the 

delivery  of  the  note,  the  burden  of  proof  lies  upon  the  plaintiff  to  show 
a  new  and  express  consideration  therefor.     lb. 

6.  A  plea  of  no  consideration,  in  such  a  case,  amounts  to  the  general  issue,  and 

is  obnoxious  to  a  special  demurrer.     lb. 

7.  A  person  who  puts  his  name  upon  the  back  of  a  note  is  liable  as  guarantor, 

unless  a  special  conti-act  for  a  different  liability  be  shown.     lb. 

8.  The  cases  of  Camden  v.  McCoy,  3  Scam.  437;  Cushman  v.  Diment,  lb.  497; 

and  Carrol  v.  Weld,  13  Illinois,  683,  approved.     lb. 


GUAEDIAN  AND  WAED. 

A  guardian,  who  converts  money  of  his  ward  to  his  own  use,  is  chargeable 

with  compound  interest.     Rowan  v.  Kirkpatrick,  1. 
A  guardian  ad  litem  cannot  waive  any  of  the  rights  of  the  defendant  whom 

he  represents,  and  when  incompetent  and  illegal  evidence  is  introduced 

without  objection  by  the  guardian,  the  court  is  bound  to  notice  and  exclude 

such  evidence.     Cartwright  v.  Wise  et  al.  417. 


HAWKING  AND  PEDDLING. 

1.  In  an  action  to  recover  the  penalty  for  hawking  and  peddling  without  license, 

either  party  is  entitled  to  an  appeal  to  the  circuit  court.     Webster  v.  The 
People,  365. 

2.  Siich  an  action  is  not  criminal,  and  proof  that  would  convince  the  judgment, 

although  a  doubt  might  still  remain  on  the  minds  of  the  jury,  is  all  that  is 
requisite,  to  authorize  a  verdict  of  guilty.     lb. 

HUSBAND  AND  WIFE. 

A  payment  of  rent  made  to  a  husband  is  a  legal  discharge  of  liability  for  rent  to 
a  wife,  arising  out  of  her  estate;  although  they  were  living  apart.  The  fact 
that  husband  and  wife  are  living  apart  does  not  alter  their  legal  rights  in  this 
respect.     Haralson  v.  Bndges,  37. 

See  Divorce. 


IMPRISONMENT. 
See  Poor  Debtor. 

IMPROVEMENTS. 

The  statute  of  this  State,  commonly  called  the  "occupying  claimants'  law," 
which  exempts  the  adverse  possessor  of  land  held  under  a  plain,  clear,  and 

'  connected  title  in  law  or  equity  deducible  of  record,  without  any  actual 
notice  of  a  paramount  title  in  like  manner  deducible  of  record,  from  any 
liability  for  the  rents  and  profits  of  the  land,  and  gives  him  compensation 
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for  lasting  and  valuable  improvements  made  on  the  land  prior  to  the  re- 
ceiving of  such  actual  notice,  is  constitutional.     Ross  v.  Irving,  171. 

2.  The  mode  of  assessing  the  value  of  such  improvements  by  seven  commis- 

sioners, provided  by  that  statut-e,  does  not  infringe  upon  that  clause  of  the 
constitution  which  guarantees  the  right  of  trial  by  jury.     lb. 

3.  The  "actual  notice"  of  a  panimount  title  within  the  meaning  of  this  statute, 

is  the  commencement  of  a  suit  for  the  recovery  of  the  land,  or  by  giving  to 
the  adverse  possessor  a  copy  of  the  entry  or  patent  from  which  the  propri- 
etor derives  title.     Tb. 

INDICTMENT. 

1.  Under  the  statute  of  1851,  prohibiting  the  sale  of  liquor,  if  a  person  is  con- 

victed for*a  violation  of  its  provisions,  the  court  can  order  that  the  defend- 
ant stand  committed  until  the  fixie  and  costs  be  paid.  Metzker  v.  The 
People,  101. 

2.  If  there  be  any  exception  of  the  same  clause  of  an  act  which  creates  an 

offence,  an  indictment  should  show  aflSrmatively  that  the  defendant  does 
not  come  within  the  exception;  but  if  the  exception  or  proviso  be  in  a  sub- 
sequent clause  or  statute,  or  is  not  connected  with  the  enacting  clause  by 
words  of  reference,  it  becomes  matter  of  defence,  and  need  not  be  nega- 
tived in  the  pleading.     lb. 

3.  If  an  individual  fires  a  pistol  either  with  malice  prepense,  or  a  total  disregard 

of  human  life,  he  and  all  acting  with  him  are  guilty  of  an  assault  with 
'intent  to  murder.     Perry  et  al.  v.  Tlie  People,  496. 

4.  A  witness  may  be  examined  in  a  criminal  trial  whose  name  is  not  on  the 

back  of  the  indictment,  if  the  calling  of  such  witness  occasions  no  surprise 
to  the  accused.     lb. 

5.  In  an  indictment  for  an  assault  with  intent  to  kill,  the  omission  of  the  word 

"unlawfully"  will  not  vitiate,  if  the  essential  terms  to  charge  the  intent  are 
to  be  found  in  the  indictment.     lb. 

6.  A  motion  in  arrest  comes  too  late  after  sentence.     lb. 

7.  This  court  will  not  inquire,  upon  a  motion  in  arrest  of  judgment,  into  <iny 

irregularity  as  to  the  mode  of  bringing  a  prisoner  into  court  to  receive  his 
Bentence. 

See  False  Pketences. 

INFANT. 

1.  The  implied  contracts  of  an  infant  for  necessaries,  are  binding  upon  him. 

Cole  V.  Prnno;/er,  158. 

2.  The  appointment  of  an  attorney  by  an  infant  is  absolutely  void.     lb. 

3.  Conveyances  made  bj'  an  infant  in  person,  are  voidable  only,  to  be  confirmed 

or  repudiated  at  his  discretion  after  he  arrives  at  majority.     lb. 

4.  A  minor  may  revoke  a  conveyance  within  reasonable  time  after  he  becomes 

of  age.  In  this  State,  the  statute  requires  that  if  a  conveyance  by  a  minor 
is  to  be  revoked  by  him,  he  must  commence  proceedings  within  three  3"ears 
after  the  disahilitj'  is  removed.     76. 

5.  A  deed  which  binds  the  grantor  and  actually  conveys  the  legal  title,  and 

which  can  only  be  defeated  by  some  aflirmative  act,  by  the  grantor  or  his 
rei>resent;itive,  and  which  to  the  world  is  good  and  valid,  constitutes  a 
claim  and  ci^lor  of  title,  under  the  eighth  section  of  the  twenty-fourth 
chapter  of  the  Ilevised  Statutes.     lb. 

INNKEEPER. 
See  Bailment,  2,  3. 

INTEREST. 
A  plnintifif  is  not  entitled,  as  a  matter  of  coiirse,  to  recover  interest  on  the  bal- 
ance due  him  ui>ou  an  account.     Clement  v.  McConnel,  154. 

See  Gu  AUDI  AN  akd  Ward. 
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JUDGMENT  AND  DECEEE. 

1.  The  rule  is,  that  a  record  imports  verity,  and  must  be  tried  by  itself.  There- 
fore, where  a  sheriff's  deed  recited  a  judgment  against  premises,  rendered 
at  the  May  term,  1848,  for  the  taxes  due  thereon  for  the  year  1847,  but  the 
record  failed  to  show  at  what  term  or  year  such  judgment  was  rendered 
against  said  premises:^ 

Held,  that  the  sheriff's  deed  must  fall  for  the  want  of  a  foundation  upon  whicH 
to  rest,  and  no  title  could  be  asserted  under  it.     Young  v.  Thompson,  380. 

See  Chancekt,  17. 


JUKY. 

1.  A  juror  ought  to  stand  indifferent  between  the  prosecution  and  the  accused, 

and  where  a  juror  was  challenged  on  his  statement  on  oath  that  no  degi'ee 
of  circiimstantial  evidence  would  induce  him  to  render  a  verdict  of  guilty 
against  the  prisoner  charged  with  a  capital  offence: — 
Held,  that  the  challenge  was  properly  allowed.     Gates  v.  The  People,  433. 

2.  Held,  also,  that  a  challenge  was  properly  allowed,  where  a  juror  stated  on 

oath  that  he  should  he  very  reluctant  to  render  a  verdict  of  guilty,  even  if 
his  judgment  was  convinced  of  the  prisoner's  guilt;  but  he  did  not  know 
but  that  he  might  be  starved  to  render  it.     lb. 


JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  has  jurisdiction  to  the  amount  of  one  hundred  dollars 

in  an  action  against  a  constable  for  non-feasance.  A  party  may,  at  his 
election,  sue  the  constable  directly,  or  bring  an  action  against  him  and  his 
sureties,  on  his  official  bond.     Briley  v.  Copeland,  38. 

2.  A  justice  of  the  peace  has  not  jurisdiction  over  actions  to  recover  the  penalty 

given  bj'  statute,  for  the  seizure  of  property  exempt  from  sale  on  execution, 
where  the  treble  value  of  the  property  taken  is  more  than  one  hundred 
dollars.     Casey  v.  Harvey,  45. 

3.  A  justice  of  the  peace  has  jurisdiction  in  an  action  of  trespass  for  injuiy  to 

growing  corn,  if  the  damages  claimed  do  not  exceed  one  hundi'ed  dollars. 
Reed  v.  Johrison,  257. 

4.  The  question  of  jurisdiction  with  a  justice  of  the  peace,  does  not  depend  upon 

the  amount  of  the  claim  filed;  but  the  real  amount  due,  ascertained  from 
the  evidence,  furnishes  the  test.     Clark  v.  Whitbeck,  393. 

5.  That  provision  of  the  general  law  passed  in  1849,  authorizing  towns  having 

a  population  of  fifteen  hundred  souls,  to  organize  by  adopting  the  charters 
passed  for  Springfield  and  Quincy,  giving  to  the  mayors  of  such  towns  the 
same  judicial  powers  vested  in  justices  of  the  peace,  was  abrogated  by  the 
new  constitution.     The  People  v.  Maynard,  419. 

6.  Mayors  elected  but  for  one  year  cannot  exercise  the  judicial  powers  of  jus- 

tices of  the  peace.     lb. 

LAND. 

1.  Possession  continued  for  a  period  of  over  twenty  years,  of  a  part  of  a  tract 

of  land,  and  the  exercise  of  acts  of  ownership  over  the  residue,  under  claim 
of  title  to  the  whole,  constitutes  such  a  possession  as  will  authorize  the 
possessor  to  maintain  the  appropriate  action  against  a  stranger  who  inter- 
feres with  his  possession  or  injures  the  inheritance.     Fairman  v.  Beal,  244. 

2.  The  entry  and  possession  of  the  improved  portion,  under  a  conveyance  in 

fee  of  the  whole,  there  being  no  adverse  possession  of  any  part,  must  be 
construed  as  coextensive  with  the  grant.     lb. 
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LANDLORD  AND  TENANT. 

1.  A  tenant  is  not  permitted  to  dispute  the  title  under  which  he  enters.     He 

must  restore  the  possession  to  the  landlord,  before  he  can  assail  his  title. 
Fusselniaii  v.  Worthington,  135. 

2.  If  a  tenant  claims  premises  adversely  to  his  landlord,  either  for  himself  or 

another,  his  possession  from  that  moment  becomes  tortious,  and  the  land- 
.  lord  may  treat  the  tenancy  as  dissolved,  and  regain  the  possession  by  an 
action  of  forcible  entry  and  detainer.  This  principle  applies  to  all  who  suc- 
ceed to  the  possession  from  or  through  the  tenant, — they  occupy  the  same 
position  and  are  held  to  the  same  responsibilitj'.     lb. 

3.  A  lessee  is  bound  to  pay  interest  on  instalments  of  rent  from  the  time  they 

become  due.     Walker  v.  Hadduck,  399. 

See  DiSTKESS. 

LICENSE. 
See  Roads. 

LIMITATIONS,  STATUTE   OF. 

1.  A  defence  of  the  statute  of  limitations  cannot  be  intei-posed  by  a  motion  to 

dismiss;  it  must  be  relied  on  by  plea.     Burnap  v.  Wight,  303. 

2.  Where  a  writ  of  error  is  sued  out  within  five  years,  the  failure  to  have  the 

process  served  before  the  expiration  of  the  five  years,  does  not  bring  the 
case  within  the  operation  of  the  statute.     lb. 

3.  The  act  of  limitation  of  actions  of  the  10th  of  February,  1849,  has  a  pros- 

pective operation  only;  and  that  part  of  said  act  which  limited  the  bringing 
suit  to  two  years,  lapon  all  causes  of  action  existing  five  years  before  its 
passage,  was  repealed  by  the  second  section  of  the  act  of  the  17th  of  Feb- 
ruary, 1851.  Therefore  a  plea,  setting  up  the  statute  of  limitations  to  an 
action  commenced  within  five  years  from  the  passage  of  the  act  of  1849, 
though  upon  a  cause  of  action  existing  five  years  before  the  passage  of  said 
act,  is  bad.     Trustees  of  Schools  v.  Chamberlain  et  al.  495. 

LIQUORS. 

The  act  to  prohibit  the  retailing  of  intoxicating  drinks,  approved  February  1, 
1851,  is  not  unconstitutional.     Jones  v.  The  People,  196. 

See  Land;  Statutes,  6. 

MASTER   AND    SERVANT. 
See  Corporation,  2. 

MERGER. 
See  Mortgage,  12. 

MORTGAGE. 

1.  In  a  proceeding  by  scire  facias  to  foreclose  a  mortgage,  pleas  of  failure  or 

want  of  consideration,  are  insufficient.  The  stiitute  authorizing  such  de- 
fences does  not  extend  to  the  case  of  a  mortgage.  Woodbury  v.  Manlove 
et  al.  213. 

2.  A  scire  facias  to  foreclose  a  mortgage  is  not  within  the  operation  of  the 

statute  authorizing  a  set-oflf.     lb. 

3.  A  scire  facin.'i  is  a  proceeding  in  rem  to  enforce  a  specific  lien,  and  not  to 

obtjiin  a  judgment  in  pernonam.  It  creates  no  lien  on  other  propertj',  and 
only  directs  a  sale  of  the  mortgaged  premises  to  satisfy  debt  and  costs.  lb. 
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4.  If  the  mortgage  has  been  duly  recorded  and  acknowledged,  and  the  last  in- 

stalment has  fallen  due,  the  only  defences  that  can  be  interposed,  are  such 
as  show  that  it  was  never  a  valid  lien  on  the  land,  or  that  it  has  been  dis- 
charged or  released.     lb. 

5.  The  pleas  of  nul  tiel  record  and  non  est  factum  only  put  in  issue  the  execu- 

tion and  registrj'  of  the  mortgage.     lb. 

6.  The  mortgage  becomes  a  matter  of  record  by  being  registered  in  the  county 

in  which  the  mortgaged  premises  are  located,  and  a  scire  facias  can  prop- 
erly issue  from  the  circuit  court  of  such  county,  although  lauds  in  other 
counties  may  be  embraced  in  the  mortgage,  and  the  mortgage  may  not  have 
been  recorded  in  those  counties.     lb. 

7.  The  holder  by  conveyance  of  an  equity  of  redemption,  claiming  to  hold  sub- 

ject to  a  mortgage,  is  not  barred  from  redeeming  the  premises  if  they  have 
sold  under  a  decree  of  foreclosure,  if  such  holder  was  not  made  a  pai-ty  to 
the  proceedings  taken  to  foreclose.  The  mortgagee  claiming  under  the 
mortgage  cannot  complain  of  the  conveyance  whether  voluntarily  or  fraud- 
ulently made.     Bradley  v.  Snyder  et  al.  263. 

8.  A  lien  upon  mortgaged  premises  is  not  exhausted  by  a  sale  of  them,  and  the 

holder  of  the  equity  of  redemption,  when  he  seeks  to  redeem  these  premises, 
must  not  only  pay  the  sum  for  which  they  were  sold,  but  the  whole  sum 
actually  due  on  the  mortgiige.     lb. 

9.  If  a  party  acquires  an  estate  upon  which  he  has  an  incumbrance,  the  incum- 

brance is,  in  equity,  considered  as  subsisting,  or  extinguished,  according  to 
his  intention  expressed  or  implied.  The  intention  is  the  controlling  con- 
sideration.    Campbell  v.  Carter,  288. 

10.  If  no  intention  has  been  manifested,  equity  will  consider  the  incumbrance  as 

subsisting,  or  extinguished;  as  may  be  most  conducive  to  the  interest  of  the 
party.     If  it  is  a  matter  of  indifference,  it  is  regarded  as  extinguished.    lb. 

11.  A  court  of  equity  will  not  interfere  to  relieve  a  party  from  an  injudicious 

bargain,  if  he  acts  upon  a  misapprehension  of  his  legal  rights,  and  not  upon 
a  mistake  of  facts.     lb. 

12.  Whether  a  merger  is  created  by  the  union  of  legal  and  equitable  estates,  as 

of  a  mortgage  with  the  fee,  depends  upon  the  intention  of  the  mortgagee. 
Jarvis  et  al.  v.  Frink,  396. 

13.  Where  an  absolute  conveyance  of  land  is   made,  and  an  agreement,  at  the 

same  time,  taken  back  by  the  grantor  for  a  resale  or  reconveyance,  upon 
payment  of  a  certain  sum  of  money  by  a  day  certain : — 
Held,   in  equitv,  that  such  conveyance  was  only  a  mortgage.     Miller  v.  Thomas 
et  al,  428". 

14.  Held,  also,  that  in  cases  of  this  sort,  the  real  character  of  the  arrangement 

may  as  often  be  gathered  from  the  nature  of  the  transaction  and  character 
of  the  circumstances,  as  from  the  express  declarations  of  the  parties.     lb. 

15.  Parol  evidence  is  admissible,  to  show  that  a  conveyance  absolute  on  its  face 

was  intended  as  a  security  for  payment  of  money,  when  it  will  be  treated 
in  equity  as  a  mortgage.     lb. 

16.  If,  however,  before  redemption,  such  property  is  sold  to  a  bond  fide  pur- 

chaser, who  makes  valuable  improvements  thereon,  on  the  supposition  and 
belief  that  he  has  good  title,  and  not  with  a  view  of  enhancing  the  redemp- 
tion money,  a  court  of  equity  will  allow  him  for  such  improvements,  on 
application  to  redeem.     lb. 

17.  Where  a  mortgagee,  under  a  chattel  mortgage,  takes  possession  of  the  mort- 

gaged property,  under  default  in  the  payment  of  the  mortgage,  but  by 
mutual  consent  between  the  mortgagee  and  mortgagor,  the  day  of  payment 
or  sale  is  delayed,  with  the  privilege  to  the  mortgagor  of  using  the  property 
for  a  certain  purpose,  at  a  specified  time: — 
Held,  that  upon  demand  of  the  property  by  the  mortgagor,  not  for  the  temporary 
use,  but  in  right  of  his  own  general  property,  the  mortgagee  might  well  re- 
fuse to  deliver  it  up  on  such  a  claim  and  demand.     Bell  v.  Shrieve,  462. 

18.  Held,  also,  that  under  the  same  circumstances,  the  mortgagee  might  refuse 

to  deliver  up  property  which  had  been  substituted  by  the  mortgagor  for  the 
mortgaged  property.     lb. 

See  Chancekx,  12. 
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MOUNT  STEELING. 

The  corporation  of  Mount  Sterling  has  authority  to  open  streets  -within  its 
limits.  It  is  invested  with  the  same  power  in  this  respect  as  the  city  of 
Springfield.  The  president  of  the  board  of  trustees  exercises  in  one  case 
the  same  functions  that  the  mayor  does  in  the  other.  Dunlap  v.  Mount 
Sterling,  251. 

A  party  need  not  apply  to  the  president  of  the  board  to  set  aside  the  inquisi- 
tion, but  he  may  appeal  to  the  circuit  court,  as  soon  as  ten  days  shall  have 
expired.     lb. 

If  the  jjroceedings  are  regular,  the  circuit  court  can  only  determine  the 

'  amount  of  damages  sustained  by  opening  the  street,  but  cannot  inquire 
into  the  expediency  of  opening  the  street.  If  the  proceedings  are  substan- 
tially defective,  the  court  should  reverse  them,  leaving  the  coi-poration  to 
proceed  anew.     lb. 

MURDEK. 
See  Indictmext,  3. 


NEGLIGENCE. 
See  Steamboat,  3. 

NEW  TRIAL- 

To  authorize  a  new  trial  on  the  ground  of  newly  discovered  evidence,  it  must 
appe,'ir  that  the  evidence  has  been  discovered  since  the  trial,  and  that  it 
could  not  have  been  produced  on  the  trial  by  the  use  of  reasonable  dili- 
gence. The  evidence  must  also  be  material  to  the  issue;  it  must  not  be 
cumulative,  nor  go  to  impeach  the  character  of  a  witness.  Crosier  v. 
9ooper,  139. 

On  a  question  of  diligence  involving  an  application  for  a  new  trial,  a  party 
ought  to  negate  every  circumstance  from  which  negligence  may  be  in- 
ferred,    lb. 

The  \insuccessful  party  in  an  action  of  ejectment,  is  entitled,  as  in  other 
civil  cases,  to  a  new  trial  for  a  sufi&cient  legal  cause;  in  addition  to  this 
common  law  right,  he  may  have  a  new  trial,  under  the  statute,  without 
showing  any  cause  therefor;  but  to  secure  the  benefit  of  the  statutory  right, 
he  must,  as  a  condition  precedent,  pay  the  costs  and  damages,  and  apply  to 
the  court  in  session  for  a  new  trial  within  one  year  from  the  rendition  of 
the  judgment.     EmmonH  v.  Binhop,  152. 

The  year  within  which  the  party  must  make  his  application  for  a  new  trial, 
commences  to  run  from  the  day  the  judgment  is  entered,  and  not  from  the 
last  (Liy  of  the  term.     lb. 

The  application  for  a  new  trial  must  be  made  to  the  court;  the  filing  of  a 
petition  for  that  purpose  with  the  clerk,  is  not  within  the  meaning  of  the 
stiitute.     lb. 

A  refusal  to  grant  a  new  trial  in  a  criminal  case,  because  the  verdict  is  con- 
tmry  to  the  evidence,  cannot  be  assigned  for  error.  Jones  v.  The  People, 
l'J6. 

PARTNERSHIP. 
See  Execution,  5-9. 
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See  Promissoet  Note,  18-20. 
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PLEADING. 

1.  The  general  rule,  that  a  demurrer  must  be  carried  back  and  sustained  to  the 

fii-st  defective  pleading,  does  not  applj^  so  as  to  carry  it  behind  a  plea  in 
abatement.  If  the  plea  is  bad,  the  judgment  must  be  respondeat  ouster. 
Ryan  v.  31ay,  49. 

2.  A  demurrer  to  one  pleading,  cannot  be  carried  back  to    another  to  which  it 

did  not  profess  to  be  an  answer,  and  with  which  it  had  no  connection.     lb. 

3.  It  is  erroneous  to  sustain  a  general  demurrer  to  a  declaration  having  three 

counts  if  a  part  of  the  counts  are  good,  and  one  of  them  defective.  Walton 
et  al.  V.  Stevenson  et  al.,  77. 

4.  Where  a  demurrer  is  overruled,  and  withdrawn,  and  leave  given  to  plead,  it 

will  be  considered  as  abandoned,  and  complaint  of  any  decision  made 
upon  it  will  not  be  heard.     Walker  et  al.  v.  Welch  et  al.,  277. 

5.  It  is  too  late  to  interpose  a  dilatory  defence  after  answering  to  the  merits  of 

the  action.     lb. 

6.  Where  a  declaration  describes  an  appeal  bond  to  be  payable  on  demand,  but 

proceeds  to  set  forth  the  condition  at  large,  by  showing  the  true  character 
of  the  bond,  so  that  no  surprise  ensues  to  the  defendant,  the  bond  may  be 
offered  in  evidence,  although  it  is  not  payable  on  demand,  but  on  the 
affirmance  of  the  judgment.     lb. 

7.  If  in  an  action  against  a  common   carrier  it  is  alleged  that  goods  were  not 

delivered,  the  plaintiff  must  support  the  allegation  by  proof;  but  slight  evi- 
dence may  be  sufficient  to  sustain  the  averment.  Woodbury  v.  Frink  et  al. 
279. 

8.  Where  unnecessary  allegations  are  made  in  a  declaration,  which  are  irrele- 

vant, they  will  be  rejected  as  surplusage.  Such  allegations  will  not  vitiate 
even  on  special  demurrer.  After  a  general  verdict,  judgment  will  not  be 
arrested  because  of  such  faulty  allegations.     Burnap  v.  Wight,  301. 

9.  A  demurrer  properly  lies  to  a  declaration  complaining  of  an  injury  received 

from  the  careless  or  negligent  conduct  of  the  defendant,  without  showing 
in  what  way  the  careless  or  negligent  conduct  of  the  defendant  contributed 
to,  or  produced,  the  injury  complained  of.     Strain  v.  Strain,  3;J8. 

10.  Where  process  issues  to  a  foreign  county,  the  declaration  need  not  contain 

any  averment  as  to  the  residence  of  the  plaintiff,  or  the  accruing  of  the 
cause  of  action;  the  objection,  if  any,  must  be  taken  by  motion,  or  by  plea 
in  abatement.     Gillilan  et  al.  v.  Gray  et  al.  416. 

11.  A  general  demurrer  to  a  declaration  must  be  overruled,  if  there  is  one  good 

count  in  it.     lb. 

POOE  DEBTOKS. 

The  constitutional  provision  which  declares  that  no  person  shall  be  imprisoned 
for  debt,  unless  upon  refusal  to  deliver  up  his  estate,  applies  only  to  actions 
upon  contracts,  express  or  implied;  it  does  not  extend  to  actions  for  torts. 
The  People  v.  Cotton,  414. 

PRACTICE. 

1.  It  will  be  presumed  that  the  circuit  court  decided  correctly,  unless  the  con- 

trary affirmatively  appears  from  the  record.     Casey  v.  Harvey,  45. 

2.  A  final  judgment  in  the  Supreme  Court  is  not  open  to  any  further  proceeding 

in  the  circuit  court.     Abramsv.  Lee,  167. 

3.  The  ruling  of  a  court  must  be  sustained,  unless  it  affirmatively  appears  to  be 

erroneous.     Glancy  v.  Elliott,  456. 

See  Continuance;  Indictment,  6,  7. 

PRE-EMPTION. 

1.  The  establishing  of  a  preemption  right,  to  the  satisfaction  of  a  register  and 
receiver,  and  the  entry  of  the  land,  does  not  preclude  those  officers  from 
again  inquiring  into  the  merits  of  the  claim.     Gray  v.  McCance,  343. 
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2.  After  a  preemption  right  has  once  been  proven,  and  another  party  claims  a 

preem])tiou  to  the  same  land,  it  is  the  duty  of  the  register  and  receiver  to 
open  the  case,  and  determine  to  which  of  the  claimants  the  right  belongs.  lb. 

3.  A  party  who  has  a  valid  right  of  preemption  is  not  divested  of  that  right  be- 

cause another,  upon  an  ex  parte  application,  has  been  allowed  to  enter  the 
land;  the  land-officers  may  cancel  the  entry  tirst  made.     lb. 

4.  And  if  upon  such  examination  into  the  right  of  contestants  for  a  preemption, 
•  it  shall  appear  that  neither  are  entitled  to  the  privilege,  the  land  officers 

may  reject  both;  and  their  decision  is  final  in  the  premises.     lb. 


PEOMISSOKY  NOTE. 

1.  The  legal  title  to  a  note  by  our  statute  cannot  be  transferred  by  a  separate 

instrument  in  writing.  The  mode  pointed  out  by  the  statute  must  be  pur- 
sued, iu  order  to  vest  a  right  of  action  in  the  assignee.     Ryan  v.  May,  49. 

2.  Where  a  note  is  indorsed,  without  date,  the  presumption  of  law  is,  that  it 

was  indorsed  befote  it  became  due.     Mobiey  v.  Ryan,  51. 

3.  If  the  time  of  the  indorsement  becomes  material,  it  is  incumbent  on  the 

maker  to  show,  that  it  was  made  after  the  maturity  of  the  instrument.     lb. 

4.  If  a  note  is  assigned  before  it  falls  due,  the  maker  may  show  in  defence,  that 

the  execution  of  the  instrument  was  obtained  through  fraud  or  circumven- 
tion, and  thus  defeat  a  recovery  by  the  assignee.     lb. 

5.  The  maker  of  a  note  assigned  before  maturity,  cannot  offset  a  payment  pre- 

viously made  upon  it,  unless  the  assignee  had  notice  of  it  before  assign- 
ment,    lb. 

6.  The  payee  of  a  note  need  not  give  the  maker  notice  of  the  assignment,  the 

latter  must  ascertain  who  is  the  holder  of  the  note.     lb. 

7.  If  a  note  is  made  payable  directly  to  A.  B.,  administrator,  &c.,  he  may  trans- 

fer the  leg:il  interest  in  it  to  another,  by  indorsement.  Walter  v.  Kirk 
etal.  55. 

8.  Under  our  statute,  where  a  promissory  note  is  assigned  after  it  becomes  due, 

the  maker  may  interpose  the  same  defences  to  it,  in  the  hands  of  the  as- 
signee, that  he  could  if  it  were  in  the  hands  of  the  payee.     lb. 

9.  Where  a  note  is  assigned  before  its  maturity,  the  maker  is  allowed  to  show 

in  defence,  that  its  execution  was  procured  by  fraud  or  circumvention;  but 
as  respects  other  defences,  he  is  required  to  prove  that  the  assignee  had 
notice  of  them,  when  he  received  the  assignment.     lb. 

10.  A  note  assigned  on  the  day  it  is  made  paj-able,  is  assigned  before  it  is  due. 

The  maker  has  the  whole  of  that  day  to  make  payment.  An  action  cannot 
be  brought  on  the  note  until  the  daj"  after  it  becomes  due.     lb. 

11.  It  is  not  competent  to  prove  by  parol  that  a  judgment  was  rendered  by  a  jus- 

tice; his  docket,  or  a  transcript  of  it,  is  the  best  evidence.     76. 

12.  The  mere  fact  of  selling  a  note  at  a  discount,  and  assigning  it,  without  re- 

course, does  not  show  that  the  assignee  had  notice  that  there  was  a  defence 
to  it.     lb. 

13.  The  assignor  of  a  promissory  note  is  liable  to  the  assignee,  where  the  lat- 

ter, by  the  exercise  of  due  diligence,  prosecutes  the  maker  to  insolvency, 
where  a  suit  against  the  maker  would  be  unavailing,  and  where  the  maker 
had  absconded  or  left  the  State  when  the  note  fell  due,  or,  if  assigned  after 
maturity,  if  ho  had  absconded  or  left  the  State  when  the  assignment  was 
made.     Pierce  v.  Short,  144. 

14.  The  assignee  is  not  bound  to  give  the  assignor  notice  of  non-payment.     lb. 

15.  The  presentment  of  a  note  to  the  maker  on  the  day  it  falls  due,  and  notice 

of  non-payment  to  the  assignor,  will  not,  under  our  statute,  give  the  assignee 
any  right  of  action  agjiinst  the  assignor.     lb. 

16.  The  assignee  must  use  due  diligence  to  coerce  paj'ment  of  a  note  from  the 

maker,  when  such  a  course  will  result  in  the  collection  of  the  note;  omitting 
to  do  so,  he  loses  all  recourse  against  the  assignor,  unless  he  can  show,  that 
the  note  could  not  have  been  collected,  or  that  the  maker  was  beyond  the 
reach  of  ])rocess.  The  mere  possibility  that  a  debtor  may  not  insist  on  his 
legal  right  to  retiiin  such  property  as  is  exempt  from  execution,  does  not 
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O       render  the  prosecution  of  a  suit  and  the  issuing  of  an  execution  necessary 
before  proceeding  against  the  indorser  of  a  note.     lb. 

17.  The  assignor  of  a  note  cannot  defeat  an  action  against  him  by  an  assignee  of 

a  note,  by  merely  proving  that  debts  were  owing  to  the  maker,  which  might 
have  been  reached  by  garnishee  process;  he  must  show  further  that  the 
assignee  had  notice  of  the  existence  of  such  debts.     Ih. 

18.  A  payment  to  the  payee  of  a  note,  is  valid  against  an  indorsee  who  acquires 

it  after  it  is  due,  whether  he  had  notice  of  it  or  not,  although  the  payment 
was  not  indorsed.     Capps  et  al.  v.  Gorham,  198. 

19.  Such  a  payment  will  avail  against  an  equitable  holder.     lb. 

20.  The  beneficial  owner  of  a  note  acquires  no  better  right  than  an  assignee  who 

holds  both  the  legal  and  equitable  intei-est.     lb. 

21.  A  note  made  payable,  "whenever  the  lands  in  the  late  purchase  in  Iowa  Ter- 

ritory should  be  advertised  for  sale,"  becomes  due  the  moment  any  part  of 
those  lands  are  proclaimed  for  sale.     Glancy  \.  Elliott,  456. 

22.  The  presumption  is,  that  the  land  officers  were  acting  in  the  line  of  their 

authority  in  making  sales  of  public  lands,  and  that  the  sale  of  such  lands 
dispensed  with  the  necessity  of  direct  proof,  that  they  had  been  sold  and 
advertised  by  order  of  the  president.     lb. 

EAILEOAD. 

1.  A  railroad  track  is  real  property.     The  jurisdiction  of  a  county  to  levy  a  tax 

on  this  property,  does  not  extend  beyond  the  limits  of  the  county.  Sanga- 
mon and  Morgan  Railroad  v.  Morgan  County  et  al.  163. 

2.  With  certain  qualifications,  personal  property  follows  the  residence  of  the 

owner,  and  is  there  taxable,  if  the  owner  resides  within  the  State;  and  the 
property  taxed,  if  temporarily  absent,  is  nevertheless  subject  to  taxation.    lb. 

3.  Where  the  owner  of  personal  property  is  a  corporation,  such  coiporation  will 

be  considered  to  be  in  the  State  of  its  creation,  and  its  residence  where  its 
principal  office  or  place  of  business  is.     lb. 

4.  That  portion  of  a  railroad  which  lies  within  a  county,  is  taxable  there,  and 

the  valuation  of  the  road  must  be  of  that  specific  part  of  it  situated  in  such 
county,  without  reference  to  the  value  of  the  whole  road.     lb. 

5.  The  vahiation  and  assessment  of  a  railroad  for  pui-poses  of  taxation,  should 

not  be  by  valuation  of  an  undivided  part,  but  by  valuation  of  the  poi'tiou 
confined  to  the  limits  of  the  county.     lb. 

6.  The  valuation  and  assessment  of  a  railroad  and  its  property,  for  city  purposes, 

must  be  governed  by  the  same  rules  which  govern  counties.     lb. 

7.  In   estimating   damages   under  the   ninety-second   chapter  of   the  Eevised 

Statutes,  "concerning  the  right  of  way,"  the  tnie  rule  in  estimating  advan- 
tages and  disadvantages  accruing  to  the  owner  of  land  through  which  a 
railroad  passes,  is  to  take  into  consideration  all  which  are  apiJreciable. 
Alton  and  Sangamon  Railroad  Co.  v.  Carpenter,  190. 

8.  From  this  statute  it  appears  that  the  legislature  never  contemplated  the  pay- 

ment of  damages  to  the  owner  of  a  tract  of  land  for  the  privilege  of  con- 
structing a  railroad  through  it,  when  the  additional  value  to  be  given  to  the 
land  was  equal  to  any  injury  sustained.     lb. 

9.  Under  the  siibsequent  act  a  different  rule  would  prevail.     lb. 

10.  After  the  assessment  and  payment  of  damages  by  a  railroad  company,  for  the 

right  of  way,  such  company  is  not  bound  to  make  fences  on  either  side  of 
the  road.     Alton  and  Sangamon  Railroad  v.  Baugh,  211. 

11.  After  the  condemnation  of  land  and  the  payment  of  damages,  the  proprietor 

of  the  land  over  which  the  road  passes,  would  be  prohibited  from  placing 
any  obstruction  upon  the  land,  or  from  making  cattle  guards  under  or  along 
the  road.     lb. 

12.  A  lateral  road  is  one  which  proceeds  from  some  point  on  the  main  trunk  be- 

tween its  termini;  and  is  but  another  name  for  a  bmnch  road,  both  being  a 
part  of  the  main  road.  Newhallv.  Galena  and  Chicago  Union  Railroad, 
273. 

13.  Where  a  right  is  conferred  to  build  lateral  roads,  the  presumption  follows 

that  the  company  has  the  same  authority  to  obtain  the  right  of  way  for  such 
roads  as  is  conferred  for  the  main  line.     lb. 
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1-4.  Where  an  extension  of  time  is  given  by  the  legislature  to  a  railroad  company 
for  coiuplcting  its  road,  which  has  the  right  to  build  lateral  routes,  the  same 
time  will  be  considered  as  extended  for  the  lateral  routes.     lb. 

15.  The  rule  of  strict  construction  ■will  be  applied  to  railroad  charters;  btit  this 

rule  only  applies  in  case  of  ambiguity,  or  where  a  power  is  claimed  by  im- 
plication; but  when  a  power  is  expressly  given,  strict  construction  will 
maintain  it;  and  where  the  legislature  has  given  a  railroad  company  power 
to  build  lateral  roads,  without  fixing  any  limits  to  the  length  of  such  lateral 
roads,  the  court  will  not,  as  a  general  rule,  fix  any  limit.     lb. 

16.  The  Illinois  Central  Kailroad  Company  have  the  right,  under  their  charter, 

to  locate  their  road  in  the  waters  of  Lake  Michigan.  Illinois  Central  Rail- 
road Company  v.  Rurker. 

17.  The  failure  of  the  company  to  locate  their  road  within  the  limits  of  a  city  by 

the  first  day  of  January,  1852,  as  required  by  their  charter,  does  not  work 
a  forfeiture  of  their  right  to  condemn  lands  to  their  use,  where  the  assent 
of  the  city  to  such  location  was  not  given  until  after  that  day  had  elapsed.  lb. 

18.  ^Vhen  a  county  judge  refuses  improperly  to  make  an  order  appointing  ap- 

praisers to  assess  damages,  under  the  act  of  June  22, 1852,  concerning  rights 
of  way,  the  Supreme  Court  will  compel  him  to  do  so  by  mandamus.     lb. 

19.  The  Atlantic  and  Mississippi  Railroad  Company  is  a  valid  and  subsisting 

corporation,  expressly  vested  with  power  to  construct  the  road  contempla- 
ted by  its  organization.  The  People  v.  Mississippi  and  Atlantic  Railroad 
Company,  410. 

EECOGNIZ.INCE. 

1.  A  scire  facias  upon  a  recognizance  should  show  that  the  recognizance  was 

taken  and  apjiroved  by  the  justice;  such  taking  and  approval  being  essen- 
tial to  its  validity.     Bacon  et  al.  v.  The  People. 

2.  A  recognizance  must  be  certified  and  returned  to  the  circuit  court  before  a 

forfeiture  of  it  can  take  place.  It  is  not  a  matter  of  record  until  this  is 
done,  which  is  necessary,  in  order  to  the  issuing  of  a  scire  facias  upon  it.   lb. 

3.  The  forfeiture  of  a  recognizance  on  the  10th  of  January,  which  a  scire  facias 

alleges  to  have  been  tiled  on  the  11th,  shows  the  forfeiture  to  have  been 
premature  and  unauthorized.     lb. 

KECOED, 

1.  The  copying  of  affidavits  into  the  transcript  does  not  make  them  a  part  of  the 

record;  for  this  purpose  they  should  be  incorporated  in  a  bill  of  exceptions. 
McDonald  v.  Anion t,  58. 

2.  The  evidence  given  should  be  preserved  in  a  bill  of  exceptions;  an  affidavit 

forms  no  part  of  a  record.     Vandruff  v.  Craig  et  al.  394. 

RECORDER'S   COURT. 

1.  Criminal  cases  from  the  recorder's  court  for  the  city  of  Chicago,  must  be  re- 

moved by  writ  of  error,  and  the  writ  must  emanate  from  the  Supreme 
Court.     Perry  v.   The  People.  439. 

2.  The  recorder's  court  for  the  city  of  Chicago  is  not  repugnant  to  the  consti- 

tution.    Perry  et  al.  v.  The  People,  497. 

RECOUPMENT. 

1,  Mutual  demands,  arising  out  of  the  same  subject-matter,  and  capable  of 

being  balanced  agjiinst  each  other,  may  be  adjusted  in  one  action,  by  re- 
coupment.    Stow  v.  Vanrood  et  al.  4  4. 

2.  It  is  not  necessary  that  the  ojiposing  claims  should  be  of  the  same  character. 

A  claim  originating  in  contract,  may  be  set  up  against  one  founded  in  tort, 
if  the  counter  claims  arise  out  of  the  same  subject-matter,  and  are  suscep- 
tible of  adju.stment  in  one  action.     lb. 
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3.     The  defendant  in  such  case  cannot,  as  in  set-off,  recover  any  excess  in  his 
favor.     His  claim  is  used  in  mitigation  of  damages  only.     lb. 

RELEASE. 

The  payment  of  judgment,  before  execution  issued,  does  not  operate  as  a  re- 
lease of  errors.     Richeson  v.  Ryan,  74. 

REPLEVIN. 

1.  "Where  the  defendant  agreed  generally  to  make  three  lumber  wagons  for  the 

plaintiff  within  a  limited  time: — 
Held,  that  no  title  passed  to  the  plaintiff,  on  the  completion  of  the  wagons,  with- 
out a  delivery  by  the  defendant.  Therefore,  an  action  of  replevin  would 
not  lie  for  the  same,  under  said  contract,  but  the  remedy  of  the  plaintiff 
was  an  action  for  the  breach  of  the  contract  in  not  delivering  the  wagons 
according  to  its  terms.  Nor  was  it  any  error  in  the  court  below  to  refuse  a 
continuance  on  account  of  the  absence  of  a  witness  by  whom  the  plaintiff 
could  have  proved  the  contract  to  deliver  the  wagons,  and  that  the  price  was 
paid  in  advance,  as  such  evidence  did  not  show  any  title  in  the  party  to  the 
wagons  replevied.     Updike  v.  Henry,  378. 

2.  In  replevin,  when  there  are  several  pleas,  and  the  jury  find   the   right  of 

property  in  one  of  the  defendants,  the  verdict,  though  not  technically  for- 
mal, is  sufficient,  and  the  fact  that  return  of  the  property  is  ordered  to 
both  defendants  instead  of  the  one  in  whom  the  right  of  property  is  found, 
cannot  be  taken  advantage  of  by  the  plaintiff.     Qotloff\.  Henry  et  al.,  384. 


EIGHT  OF  PROPERTY. 

A  justice  of  the  peace,  before  whom  a  trial  of  the  right  of  property  is  had, 
may  proceed  with  the  hearing,  and  render  judgment  upon  the  finding  of 
the  jury,  when  he  has  been  notified  by  the  constable  that  the  property  levied 
upon  has  been  claimed,  and  that  the  time  and  place  for  the  trial  have  been 
named.     Ice  et  al.  v.  McLain,  62. 

The  giving  of  the  notices  for  a  trial  in  such  case,  is  exclusively  the  duty  of 
the  constable,  for  which  he  may  be  held  responsible;  but  the  magistrate, 
and  those  acting  under  his  judgment,  will  be  protected.     lb. 

In  an  action  of  trespass  de  bonis  asportati.H,  against  others  than  the  con- 
stable who  made  the  levy  and  sale,  the  plaintiff'  should  show  title  to  the 
property  sold.  It  is  not  a  legal  presumption,  because  the  property  was 
seized  and  sold  under  an  execution  against  him,  that  it  was  his  property.  lb. 

ROADS. 

A  parol  license  to  cross  a  man's  farm  is  revocable  at  the  will  of  the  party 
making  it.     Kimball  et  al.  v.  Yates,  464. 

Commissioners  appointed  to  assess  the  damages  a  party  may  sustain  by  the 
opening  of  a  road  across  his  premises,  have  not  authority  to  make  an  agree- 
ment in  relation  thereto;  and  any  such  unexecuted  agreement  may  be 
revoked,     lb. 

See  Canals. 


SCHOOL  MONEY. 

The  penalty  of  twenty  per  cent,  imposed  by  our  school  laws,  for  omitting 
prompt  payment  of  school  money  loaned,  is  only  imposed  upon  the  bor- 
rower, and  must  be  enforced  by  a  special  count,  and  is  not  a  part  of  the 
contract  contained  in  the  bond  or  mortgage  given  to  secure  the  money 
loaned.     Bradley  v.  Snyder  et  al.,  263. 
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2.  The  true  construction  to  be  given  to  the  act  of  the  12th  of  Febrnary,  18-49, 
upon  the  subject  of  the  school  fund  is,  that  said  act  embraces  two  classes 
of  cases;  one,  where  interest  is  due  and  unpaid;  the  other,  where  principal 
is  due  and  payable.  In  the  former  case,  the  amount  of  unpaid  interest 
bears  interest  at  the  rate  of  twelve  per  cent,  per  annum,  and  it  may  be 
sued  for  and  recovered  in  a  separate  action.  In  the  latter  case,  the  prin- 
cipal debt  bears  interest  at  the  rate  of  twelve  per  cent,  per  annum  from  the 
time  it  falls  due.     Trustees  of  Schools  v.  Bibb,  371. 

SCIEE  FACIAS. 
See  Bond;  Mortgage;  Kecognizance. 

SET-OFF. 
See  Recoupment. 

SHIPS  AND  SHIPPING. 

1.  In  an  action  on  the  case  for  injuries  occasioned  to  one  vessel  by  another,  it 

is  erroneous  to  instruct  the  jury  that  it  was  the  duty  of  the  officers  of  the 
vessel  complained  of  (a  steamer)  to  have  the  captain  and  second  mate  both 
on  watch  at  the  same  time,  if  by  that  means  a  collision  might  have  been 
avoided.      Ward  et  al.  v.  Armstrong,  283. 

2.  A  steamer  is  only  bound  to  be  furnished  with  a  reasonable  and  proper  look- 

out, and  because  another  vessel,  which  is  in  fault  by  not  having  proper 
signals,  could  have  escaped  a  collision  if  an  extraordinary  watch  had  been 
kept  on  the  steamer,  the  steamer  is  not  therefore  liable.     lb. 

3.  A  schooner  has  no  right  to  neglect  proper  precaution,  and  throM'  all  liability 

on  a  steamer  if  a  collision  occurs,  merely  because  the  steamer  has  not  used 
extraordinary  vigilance  to  avoid  accidents.     lb. 

SLANDER, 

1.  To  charge  a  witness  with  swearing  falsely  upon  a  material  point  is  actionable, 

and  the  party  making  the  charge  can  only  excuse  himself,  by  showing  that 
the  witness  was  guilty  of  perjury.  The  justification  must  be  as  broad  as 
the  charge.     Darling  v.  Bu7iks,  46. 

2.  In  a  suit  for  slander  the  same  strictness  is  required  in  establishing  justifica- 

tion, as  in  sustaining  a  prosecution  for  perjury.  But  if  the  charge  was  made 
in  reference  to  only  a  particular  portion  of  the  testimony  of  a  witness,  the 
question  of  materiality  is  open  to  iuvestig;itiou;  and  if  it  turns  out  that  the 
testimony  was  immaterial,  the  words  are  not  actionalile.     lb. 

3.  In  such  a  case,  it  may  be  shown  under  the  genei-.d  issue,  that  the  testimony 

to  which  the  charge  was  applied  was  immaterial,  and,  therefore,  that  the 
crime  was  not  imputed.     76. 

4.  In  an  action  of  slander,  testimony  to  prove  that  the  slanderous  words  had 

been  used  by  the  defendant  in  reference  to  a  certain  bill  in  chancery,  which 
the  defendant  at  the  time  sujiposed  and  believed  the  iilaintiff  had  sworn  to, 
though  in  fact  it  was  sworn  to  by  another  person,  and  that  the  allegations 
in  said  bill  were  false,  is  inadmissible  in  evidence  even  in  mitigation  of 
damages.  Under  the  general  issue  in  slander,  the  defendant  will  not  be 
allowed  to  prove  the  truth  of  the  charge  in  mitigition.  A  retraction  of  the 
filaiider  made  so  immediate  as  to  become  a  part  of  the  res  gestw,  and  freed 
from  all  susjiicion  that  it  was  made  by  the  defendant,  more  for  his  own 
protection  than  f(n-  reparation  to  the  victim  of  his  calumny,  is  admissible 
in  evidence  in  mitigation  of  damages.     Oice^i  v.  McKenn,  459. 

5.  The  veuuo  in  slander  is  transitory,  and  need  not  be  proved.     lb. 


564 


SLAVE. 
See  CoNTKACT,  1,  2. 
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SPECIFIC  PEEFOEMANCE. 

See  Chancery, 

STATUTES. 

1.  Statutes  will  not  have  a  retrospective  effect  given  them,  unless  it  clearly  ap- 

pears that  such  was  the  intention  of  the  legislature.  It  is  a  serious  ques- 
tion, whether  the  legislature  possesses  the  constitutional  power  to  enact  laws 
of  such  a  character.     Marsh  v.  Chesnut,  223. 

2.  If  two  statutes  are  clearly  repugnant  to  each  other,  the  one  last  enacted  oper- 

ates as  a  repeal  of  the  former.    Illinois  and  Michigan  Canal  v.  Chicago,  33-i. 

3.  Where  a  statute  is  repealed,  it  must  be  considered,  except  as  to  transactions 

passed  and  closed,  as  if  it  had  never  existed.     Ih. 

4.  The  repeal  of  a  statute  conferring  jurisdiction  takes  away  all  right  to  proceed 

under  the  repealed  statute,  even  in  suits  pending  at  the  time  of  the  repeal, 
unless  they  are  saved  by  a  clause  in  the  repealing  statute.     lb. 

5.  A  subsequent  statute,  revising  the  whole  subject  of  a  former  one,  and  in- 

tended as  a  substitute  for  it,  although  it  contains  no  express  words  to  that 
effect,  operates  as  a  repeal  of  the  former.     lb. 

6.  A  party  will  not  be  liable  to  the  penalty,  inflicted  by  an  ordinance  of  an  incor- 

porated town  for  selling  liquor,  unless  it  clearly  appears  from  the  evidence, 
that  the  ordinance  took  effect  before  the  act  complained  of  was  committed. 
Newlan  v.  Aurora,  364. 

See  Evidence,  8-13;  Taxes,  5,  6. 

STEAMBOAT. 

1.  Where  there  is  a  conflict  between  two  statutes,  effect  must  be  given  to  the 

latest.     Moore  v.  Moss,  106. 

2.  In  cases  of  collision  between  steamboats  on  our  rivers,  the  one  which  is  out 

of  her  proper  place,  as  fixed  by  the  statute,  is  prima  facie  in  the  wrong,  and 
liable  for  all  damages  which  may  accrue  in  conseqiience.     lb. 

3.  A  boat  is  not  at  liberty  to  cast  herself  upon  another  boat,  merely  because  the 

latter  may  be  out  of  her  proper  course  and  in  that  of  the  former.  Both  are 
bound  to  use  ordinary  diligence  to  avoid  a  collision,  and  if  a  collision  hap- 
pens from  the  want  of  a  projaer  degi-ee  of  diligence  on  the  part  of  either, 
the  owner  may  be  held  answei-able  for  the  consequences.     lb. 

4.  A  party  to  a  suit  is  not  at  liberty  to  assign  for  error  the  fact  that  some  of  the 

instructions  given  by  the  court  are  more  favorable  to  him  than  the  statute 
warrants.     lb. 

5.  A  boat  ascending  a  river  should  take  the  middle  of  the  channel,  so  that  a 

descending  boat  can  take  either  side.  In  the  night  time  a  boat  ascending 
has  the  right  to  pass  up  the  small  chutes  in  the  river,  and  the  descending 
boat  must  keep  in  the  main  channel,  but  may  take  either  side  of  the  centre 
thereof.     lb. 

6.  Independent  of  these  provisions,  the  managers  of  steamboats  may,  as  respects 

themselves,  make  regulations  for  the  passage  of  their  boats;  but  this  may 
not  exempt  them  fi"om  some  of  the  provisions  of  the  statute.     lb. 

See  Attachment. 

SUEETY. 
See  Guaranty,  1,  2; 

TAXES. 

1.  The  remedy  by  distress  for  the  collection  of  taxes  on  personal  property  given 
by  the  statute  is  not  necessarily  exclusive;  and  an  action  of  debt  is  an  ap- 
propriate remedy  to  enforce  such  a  liability,  whenever  a  proceeding  by  dis- 
tress would  be  ineffectual.     Ryan  v.  Gallatin  County,  78. 
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2.  Where  the  State  Bank  of  Illinois  acquired  real  estate  subsequent  to  the  as- 

sessment of  taxes  thereon,  the  tax  became  a  lien  upon  the  land,  which  the 
bank  was  bound  to  discharge,  before  an  alienation  of  the  laud.  Manly 
et  al.  V.  Gibson,  136. 

3.  Where  the  precept  under  which  land  was  sold,  under  the  revenue  law  of 

1839,  was  a  certified  copy  of  the  judgment  pronounced  on  the  report  of  the 
collector,  which  contiined  a  description  of  each  tract  of  land  and  town  lot 
ordered  to  be  sold,  with  the  amount  of  tax  and  costs  due  thereon,  the  sale 
will  not  be  vitiated  by  a  failure  to  furnish  the  sheriff  with  a  copy  of  the 
collector's  report.     lb. 

4.  If  a  party  claiming  title  under  a  sale  for  taxes  makes  out  a  prima  facie  case, 

by  the  production  of  a  sheriff's  deed  founded  on  a  valid  judgment  and  pre- 
cept for  the  taxes  of  184:2,  the  presumption  arises,  that  the  requisitions  of 
the  statute  were  complied  with,  and  the  burden  of  proof  is  thrown  on  the 
party  contesting  the  tax  title.     lb. 

5.  Where  the  legislature  makes  it  the  imperative  duty  of  an  assessor  to  complete 

an  assessment,  and  return  the  same  to  a  iiartioular  place  on  or  before  a  cer- 
tain day;  the  duty  cannot  be  dispensed  with  without  the  consent  of  the 
partv  taxed,  and  the  assessment  is  invalid  as  against  the  owner  of  the  land. 
Marsh  v.  Chesnut,  223. 

6.  Such  defect  Ciinnot  be  cured  by  subsequent  legislation.     lb. 

7.  Sales  of  land  for  tixes,  under  the  act  of  '26th  of  February,  A.  D.  1839,  must 

be  made  on  the  second  Monday  succeeding  the  commencement  of  the  term 
of  the  court  at  which  judgment  agiiinst  the  laud  was  rendered,  and  if  not 
made  on  that  day  are  invalid.     Hope  v.  Sawyer,  254. 

8.  But  before  a  party  is  permitted  to  raise  this  objection  to  the  sale,  he  must 

show  that  no  taxes  are  due  on  the  property,  and  that  he  is  the  owner 
thereof.     lb. 

9.  Where  a  party  is  in  the  actual  possession  of  lands  under  a  contract,  which 

are  listed  in  his  name,  he  is  personally  responsible  for  the  taxes.  Glancy 
V.  Elliott,  456. 

See  Bank,  1,  3,  4;  Hailkoad,  1-6. 


TIME. 

Where  nn  act  (as  the  payment  of  money)  is  to  be  done  on  a  particular  day, 
the  party  has  the  whole  of  that  day  in  which  to  perform  it;  but  if  it  is  to  be 
done  bv  or  before  a  given  dav,  it  must  be  performed  prior  to  that  day. 
Richardson  v.  Ford,  332. 

If  an  act  is  to  be  done  between  two  certain  days,  it  must  be  performed  before 
the  commencement  of  the  latter  day.  In  computing  the  time  in  such  a 
case,  both  the  days  named  are  to  be  excluded.     lb. 


TOWNS. 

The  trustees  of  a  town  possess  only  such  powers  as  are  expressly  conferred  by 
their  charter,  or  are  necessaiy  to  carry  into  effect  the  powers  gi'auted;  and 
if  they  transcend  these  powers,  their  acts  are  not  binding  either  on  the  town 
or  third  persons.  But  the  power  to  sue  and  be  sued,  includes  authority  to 
settle  or  adjust  claims;  and  a  settlement  of  an  existing  coutroversy  by  the 
trustees,  in  good^aith,  binds  the  coqioration,  although  they  cannot  dispose 
of  its  property  by  way  of  gratuity.     Petersburg  v.  Mappin  et  al.  193. 


TRESPASS. 

Where  cattle  are  sold,  which  are  riinning  at  large,  but  with  the  agreement  on  the 
part  of  the  seller,  to  point  out  the  cattle  to  the  purchaser  on  demand: — 

Held,  that  if  the  scllor,  when  reipiestod,  jioiuted  out  to  the  purchaser  wrong 
cattle  through  mistake,  as  those  sokl,  which  cattle  were  taken  and  appro- 
priated by  the  purchaser,  the  seller  would  be  jointly  liable  with  the  taker, 
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in  trespass,  to  the  owner;  though  if  the  person  who  pointed  out  the  cattle 
to  the  purchaser,  at  his  request,  was  a  stranger  to  the  sale,  and  honestly 
pointed  them  out,  but  was  mistaken,  he  would  not  be  liable  as  trespasser. 
Hamilton  v.  Hunt,  472. 

See  Eight  of  Peopekty,  3. 

TEIAL. 

1.  An  instruction  which  assumes,  that  if  the  statements  of  a  particular  witness 

are  believed,  that  then  a  plaintift"  has  a  right  to  recover,  notwithstanding 
the  evidence  introduced  tending  to  show  a  different  state  of  facts,  would  be 
erroneous.     Clement  v.  McConnel,  154. 

2.  Where  there  is  a  conflict  of  testimony,  the  decision  as  to  its  effect  should  be 

left  to  the  jury.     Bill  v.  The  People,  432. 

3.  A  judge,  in  a  criminal  trial,  should  not  express  an  opinion  as  to  the  facts  of 

the  case,  which  may  influence  the  action  of  the  jury.     lb. 

4.  A  court  may  properly  correct  counsel  when  they  mistake  the  evidence,  or 

assume  as  facts  what  is  not  proved.     lb. 

5.  An  instruction  not  applicable  to  the  state  of  facts  proved  before  a  jury,  is 

properly  refused  by  the  court.     Hamilton  v.  Hunt,  472. 

6.  Where  there  is  evidence  tending  to  show  the  liability  of  a  defendant,  the 

plaintiff  should  be  permitted  to  complete  his  evidence,  and  have  the  case 
-    passed  upon  by  a  jury.     Reese  v.  Henck,  482. 

TRUSTS  AND   TRUSTEES. 

1.  If  S.  agreed  to  loan  R.  a  sum  necessary  to  purchase  land,  and  to  take  a  deed 

to  himself  by  way  of  mortgage,  to  secure  the  repayment  of  the  money,  and 
if  S.  buys  the  land  with  the  money  thus  loaned;  then  a  resulting  trust  will 
be  created  in  the  nature  of  a  mortgage,  and  E.  will  have  a  right  to  redeem 
the  land.  But  if  S.  paid  his  own  money  for  the  land,  without  a  loan  to  R., 
no  parol  agreement  between  the  parties,  that  E.  should  have  the  right  to 
purchase  the  land,  will  entitle  R.  to  a  decree  for  the  land,  for  the  parol 
agreement  will  be  cut  off  by  the  statute  of  frauds.  Reeve  et  al.  v.  Strawn 
et  al.  94. 

2.  Where  W.  advanced  to  B.  fifty  dollars  with  which  to  purchase  land  for  W., 

and  B.  bargained  with  S.  for  the  land,  and  paid  him  therefor  the  money 
advanced  by  W.,  but  took  the  bond  for  the  deed  to  himself,  promising  to 
convey  to  W.  so  soon  as  he  should  obtain  the  deed: — 
Held,  that  a  resulting  trust  arose  in  favor  of  W.,  and  that  B.  having  caused  a 
conveyance  to  be  made  to  his  mother-in-law,  a  member  of  his  family,  who 
had  notice  of  the  equitable  title  of  W. ,  that  W.  was  entitled  to  the  premises. 
Williams  v.  Brown  et  al.  200. 

3.  A  purchaser  who  buys  land  in  the  possession  of  another,  is  bound  to  inquire 

of  the  person  in  possession  by  what  tenure  he  holds,  and  may  not  excuse 
himself  by  merely  obtaining  information  of  the  character  in  which  the  pos- 
session was  first  obtained.  lb. 
i.  The  purchaser  of  real  estate  is  bound  to  inform  himself  as  to  what  interest 
the  party  in  possession  claims,  and  it  makes  no  difference  whether  he  orig- 
inally entered  as  tenant  or  otherwise;  his  possession  is  constructive  notice 
of  his  rights  in  the  premises,  unless  he  fails  to  state  them  when  inquired 
of.     lb. 

5.  No  conti-act  between  the  parties  can  create  a  resulting  trust,  but  it  is  an  im- 

plication of  law  arising  from  the  fact  that  land  was  purchased  with  the 
money  of  one  party,  and  the  conveyance  made  to  another.     lb. 

6.  Notice  to  an  agent  is  notice  to  the  principal,  if  the  fact  of  notice  can  be  traced 

to  the  principal.     lb. 

7.  Where  a  father  purchased  land  with  his  own  money,  and  took  the  title  to 

his  idiot  son: — 
Held,  that  the  father  could  not  afterwards  claim  a  resulting  trust  therein,  and 
that  he  did  not  intend  it  for  the  benefit  of  his  son,  but  for  his  own  use,  but 
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that  it  -n-ould  be  held  to  be  an  advancement  in  favor  of  the  child,  and  irre- 
vocable by  the  father.     Cartwright  v.  Wise  et  al.  417. 

8.  Held,  also,'  that  the  purchaser  from  the  father  of  such  land  would  occupy  no 

better  position  than  his  grantor,  and  was  not  entitled  to  any  relief  in 
equity.     lb. 

9.  "Where'two  persons  jointly  purchased  a  tract  of  land,  and  after  the  death  of 

one,  the  other  pays  up  the  whole  of  the  consideration,  and  the  vendor  con- 
veys the  premises  to  him  and  the  heirs  of  the  deceased,  as  tenants  in 
common: — 
Held,  that  there  was  no  lien  on  the  moiety  held  by  the  heirs  to  secure  him  in  the 
repayment  of  the  half  of  the  purchase  money;  that  his  remedy  was  at  law, 
and  not  in  equity,  and  against  the  estate  of  the  deceased,  and  not  the  land; 
that  he  stood  in  no  better  condition  than  the  other  creditors  of  the  deceased. 
Cntne  et  al.  v.  Caldwell,  468. 

10.  Where  an  intesfcxte  left  a  widow,  one  son,  and  three  daughters,  and  the  widow 

administered  on  his  estate,  and  managed  the  whole  of  it  and  its  proceeds 
for  a  period  of  thirty-seven  years,  investing  and  reinvesting  the  proceeds, 
at  first  in  the  joint  names  of  herself  and  children,  and  afterwards,  with 
their  assent  and  knowledge,  in  her  own  individual  name,  and  they  all  lived 
together,  the  widow  furnishing  all  the  supplies  for  the  family: — 
Held,  that  the  widow  was  to  be  considered  in  all  these  investments  as  acting  as 
trustee  for  those  interested  in  the  property  purchased  in  her  own  name,  and 
the  law  will  raise  a  resulting  trust  to  the  owners  in  the  property  so  pur- 
chased.    Seaman  et  ux.  v.  Cook,  501. 

11.  And  where  the  husband  of  one  of  the  daughters,  who  had  purchased  real 

estate  in  this  State,  afterwards  sold  and  conveyed  the  same  to  the  said 
widow,  for  money  received  by  her  out  of  the  rents  of  property,  the  title  of 
which  was  in  her  name,  though  purchased  by  her  out  of  the  joint  funds 
aforesaid: — 
Held,  that  there  was  a  resulting  trust  in  the  said  property  so  sold,  in  the  hus- 
band in  right  of  his  wife,  to  the  amount  of  her  share  in  said  consideration 
money.     lb. 

12.  The  laws  of  New  York,  M-hen  said  intestate  died,  examined  as  to  uses  and 

resulting  trusts,  and  that,  by  those  laws,  no  resulting  trust  would  arise  to 
the  parties,  but  would  arise  in  favor  of  creditors  of  the  party  paying  the 
consideration  for  real  estate,  the  title  of  which  was  taken  in  the  name  of 
another.     lb. 

See  Agent. 


.  USAGE. 

1.  No  usage  or  custom  can  be  admitted  in  evidence  to  vary  or  control  the  ex- 

press terms  of  the  contract,  but  they  may  be  admitted  to  determine  that 
which  by  the  contract  is  left  undetermined.     Dixon  v.  Dunham,  324. 

2.  The  reason  why  a  custom  or  usage  is  jiermitted  to  be  proved  in  any  particular 

c!iso,  is  the  presum))tion  that  from  its  antiquity,  extent,  and  universality,  it 
entered  into  and  formed  a  part  of  the  contract,  and  therefore  its  anti(]uity, 
extent,  and  universality,  must  be  such  as  to  warrant  the  conclusion  that  it 
was  known  to  the  conti-actiug  parties,  and  that  they  made  their  contract 
with  a  view  to  it.     lb. 

3.  Therefore,  where  by  the  contract  expressed  in  the  bill  of  lading,  the  defend- 

ant agreed  to  transport  from  the  port  of  Buffalo  to  the  port  of  Chicago 
certain  goods,  and  deliver  them  to  the  jilaintiff,  who  was  the  consignee  at 
Chicjigo,  where  the  plaintiff  had  a  wharf  at  which  ho  was  doing  business, 
and  where  th((  goods  might  have  been  delivered  from  the  propeller;  but  the 
di-feudant  also  liad  a  wharf  to  which  his  said  vessel  was  accustomed  to  run, 
and  where  she  delivered  her  freight: — 
Held,  that  by  the  terms  of  the  contract,  in  the  absence  of  any  usage  to  the  con- 
tmn,',  the  «ipti\in  of  the  propeller  would  have  been  bound  to  have  delivered 
the  goods  to  the  plaintitl  at  his  place  of  business,  if  he  had  one  within  the 
port  of  Chicago  accessiljle  and  convenient  for  the  vessel.  But  that  it  was 
competent  for  the  defendant  to  set  up  a  custom  or  usage  in  the  port  of 
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Chicago,  that  goods  should  be  delivered  at  the  wharf  selected  by  the  mnster 
of  the  vessel,  and  that  consignees  should  receive  their  goods  there,  with 
averment  of  knowledge  of  such  custom  in  the  plaintiff,  and  that  this  con- 
tract was  made  in  accordance  with  it.     lb. 


USUKY. 

A  note  payable  "in  Baltimore  bank  notes,  with  twelve  and  one  half  per  cent, 
interest,"  is  not  usurious.     Stevens  v.  Unkefer,  103. 

When  the  creditor  takes  a  risk,  by  which  he  runs  the  hazard  of  losing  the 
principal  sum,  or  of  taking  less  than  the  sum  originally  due,  with  lawful 
interest,  it  is  not  usurious  for  him  to  stipulate  for  or  receive  more  interest 
than  is  prescribed  for  by  the  statute;  but  the  possibility  of  the  death  or 
insolvency  of  the  debtor  is  not  such  a  risk  as  will  authorize  such  higher 
rate  of  interest.     lb. 

The  owner  of  a  promissory  note,  untainted  at  its  inception  with  usury,  may 
sell  it  at  anj-  discount,  without  making  the  transaction  usurious.     lb. 


VENDOK  AND  VENDEE. 

See  Ejectment. 

WIDOW. 
See  Descent  and  Disteibution. 

WITNESS. 

See  Evidence,  21;  Indictment,  4. 
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